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STATEMENT OF ISSUE ON APPEAL

) Whethéf ;che frial court erred When it allowed appellant to pfoceed pro se, where appel_larét
_.was unsure of the number of charges‘he' faced, and wheré the exchange .between appellant and

 the court. consisted mérely o‘f, pro forma ahswgrs to pro erma (iucstions, since a defendaﬁt must
be adequately Wamed of | the .dangérs 'of 1 self—representation in orfief to knowingly and

intelligently relinquish his right to counsel?



STATEMENT OF THE CASE

~ On Se;;;tember 26,. 2017, a Chester County Grand Jury indicted appéilant for the offerises
~of first, d'egree‘ burglary, ﬁrsfcxdegfee aségyl,t and b‘a'ttery, possession, of a weapon dﬁring’ the
. §6ﬁmis__sion o’f ‘a violent crime, and two cofmts:.of armed robbery. R 438 —447.
Apbéllant wa:s 'trived. Béfore the Honor;ble John C.-Héyes and a jury, from July 11 — _13; A
“2018.R. L. Can_'di'cé Lively represented the"-state. VR. l.l'A}k)pellant prdcee;ied pro se, with Geoff :
| Dunn as standby counsel. R. 1;R. 63, 1. 15-16..

N ‘A-ppellarit was conviéted as ind;icted. R._ 428, 1. 19_,— 42?, 1. 10. The c'ourAt séntenced o
éppellaﬁf to ﬁftegn years for first degree burgla?y, ten years for first degree assault aﬁd battery, |
- five yéars for possession of ‘é;W¢$por; durlng fhe' éomrjrvlis'sidnf‘of a Vimolent érfmg, and ten yeafs fér; -
;e-ach count of "cl_rr._ried fobbery; Wifhs_entences to run cbnqurrgantly. R.‘ 436,11.4-8. -

. >_4This appcal follows.



STANDARD OF REVIEW

“Whether a defendant. has knowmgly, 1nte111gent1y, and Voluntarlly watved hlS rlght to
counsel is a mlxed questlon of law and fact whlch appellate courts review ‘de novo.” State v.
Samuel, 422 S. C.. 596, 602, 813'S. E.2d 487 490, (2018). Appellate courts * ‘review a circuit
judge’s ﬁnd1ng§ of hlstorlcal fact for clear error,” but “review the demal of*the right -of self-
represeﬁtatiou;bas-ed upon 'thoseﬁlﬁudi_ng's': of fact de vnovo.” Id. In domg so, this .C.ourt must '
.‘ uousider the defendant’s testimuny, histotsf, ar_id tllle.'(':ircurustaricev‘s_o_f_; hlS ;de;ctéton, as'préSented ‘

to the circuit judge at the time the defendant made his request.” Id. h



' ARGUMENT

"~ The trial court erred when it allowed appellant to proceed pro_se, where appellant was N

unsure of the number of charges he faced, and where the exchange between appellant and the

" court consisted merely of pro forma answers to pro forma questions, since a defendant must be

adequately warned of the dangers of self-representation in order to knowingly and intelligently

k)

 Ielinquish his -ri;qht.to counsel.‘ |
- kelevaht Jacts | .
| _The. trial began w1th Geoff Dunn as appellant‘s counsel Dunn represented appellant
‘ Adurlng Jury seleetron and pretrlal motions and gave the defense s openrné statement However |
-when the partres retumed from a break Dunn told the court that appellant wished to represent
- hrmself R. 58 ll 19 23 The court asked appellant h1s age, educatron and employment status:
‘Appellant sard he was th1rty years old, a hlgh school graduate had some college and work.edj.at
.“Foot Prmt Industrles where -he aspired to_become a personal trainer.: R 59, 11. ‘l-;7. Thej_
. followmg er(chang;f,e took place | | |

THE COURT You have been appomted an attomey by the State and you
requested that and ’m told now you wish to represent yourself

‘xTHE DEFENDANT Yes 51r

THE COURT Do you understand that you have the rlght to an attorney and that -
-an attorney could be of benefit to you and that there’s a danger in representmg
yourself since you re not an attorney. Do you understand all that?

THE: DEFENDANT' Yes Sir.

THE COURT: You think you could be candrd with the Court and follow the rules -
.. . of the Court? Even though you’re not an attorney you would have to be—you
" would have to follow the court rules and rules of evidence and the other rules that
apply Even though you’re representing yourself the Court: requlres that you
adhere to the rules of court, do you understand that?

‘THE DEFENDANT: Yes, sir. But I have a question about that, sir.l' -



i'“.';j‘j{R 59 L 125 60,113,

‘THE COURT: . All rlght

,THE DEFENDANT I have a questron because I have a cell phone that I had at
~ the time this incident happened which actually, logs my testimony, it actually'
o Verlﬁes my testimony. and it’s at the reparr ‘shop. I have told me-lawyer prior to . "
© - trial and T was wondering how. would I go about adm1tt1ng that into ev1dence‘7: S
- ~»Because I’Ve already spoken to him prlor to tr1al about that g

' /THE COURT Well, let me hear from the State i";' T Ay ” BECR

R4 e 2 PR G
Lo :

et o

The court subsequently sa1d 1t had sklmmed” State v Samuel and would allow

- i ‘:;appellant to- proceed pro se w1th Geoff Dunn as, standby counsel R 60 L 25 - 61 l 3 In -

. response to a concern V01ced by the sol1c1tor the court further stated

THE COURT Well you clearly understand it’s. not the wisest: de01510n yowve v T
A “ever. made to represent. yourself when you re facrng these I th1nk 1t s five. charges e e
youunderstandthat'? SR a i : - L

,;}THE DEFENDANT E1ght charges yes sir, Iunderstand that. However— . |

S

| '-[ﬁ.. j R 62 ll 2 7 Although appellant seemed to beheve he was be1ng trred for erght charges he was ) :7‘*

'_1

: ‘,A1n fact bemg tr1ed for ﬁve charges f : . [ na ."; S

Appellant proceeded to unsuccessfully represent hlmself Although Dunn made a pretrlal" '

,3;3 .

g :mot1on to suppress the complarnants 1dent1ﬁcat10n of appellant pursuant to Nezl V. Bzggers L o

- elrc1ted damaglng test1mony from a state ] w1tness that the wrtness knew appellant from “the

appellant d1d not contemporaneously object when the hneups were offered 1n ev1dence R 103 4‘ " S l
fll 3- 6 Appellant drd not move- for dlrected verdlcts at the close of the state s case R. 297 ll 1- e

_ 2 He d1d not object to the 1ntroductron of testrmomal hearsay R 195, ll 12 21. Appellant ‘:b' '

e

e Jarlhouse because appellant had been under arrest. several t1mes ” R 255 1. 15 22 Appellant

1 State v Samuel 4225.C. 596, 813 SE. 2d 487 (2018)

B 2Nezl Az Blggers 409 U S 188 (1972)



was surprised when the trial judge indicated his intent to charge the.h jury on the theory of hand of
one, hand of all. R. 339, 1. 10 340,18, o

b ‘Appellant entered the testimony of two alibi witnesses .V\l/hO each testified that appellant
was With them at separate lo‘cati‘ons at the time of the offense, Which allowed the solicitor to - -
"argue the “alibis conﬂicted” and that he could not “hav,e been in “twozplacesat one time.” R '.376, ’
‘__125 377,1.1. | |

Appellant d1d not object to the sohc1tor s rernarks to the jury in clos1ng that appellant was

“a dangerous - person ~.and had -.been- ‘incarcerated before.‘” R. 353, 1. 17-20. The sol1c1tor :

- repeated that appellant was *“a dangerous person,” “violent,” and “controlling.” R. 3 53; 11, 22-23.

: The solicitor added that appellant was “a manipulator. He’s trying to manipulate the system.’ltR‘f PR

’ 354 1.-8. The solicitor5~carrled on in he'r closing'argurnent that appellant was “controlling” and A
“has no boundarles » R 355, ll 9 10; R 355, ll 23- 24 The sol1c1tor exhorted the Jury, w1thout‘ 4
..object10n' “We need to keep dangerous people who are w1111ng to break 1nto people s houses‘
’» ‘ W1th guns off the streets ” R 356 ll 19- 21 o
) AD'tscusswn_ ;, ’ |
: .“\A;hen ‘an‘ accused manages 'his olvh 'def_ense, he rellnqulshes, asa purely 'fac‘tu'al matter,
ﬂmany of vthe“trad\itional beneﬁts associated u/ith"the- rlght to counsel. l:“or this' reason 1n order to
‘represent hlmself the accused must ‘knowmgly and mtelhgently forgo those rel1nqu1shed
beneﬁts ? Faretta V. Calzfornza 422 U S. 806 835 (1975) (quot1ng Johnson V. Zerbst 304 U.S. |
458, 464 65 (1938))
_ “To estabhsh a valid waiver of counsel Faretta requires the accused be @y advised of
: his"rrght to counsel; and (2) adequately wamed of the dangers of self-representat1on. In the

absence of a specific inquiry by the trial judge‘addressi‘ng the disadvantages of a pro se deferise



. as required by the second Faretta prong,'this Court vuill look to the:record to determine whether
' petitionerhad sufficient background or was apprised of his rights by some other source.” Prince '
v. State, 301 S.C. 422, 423-24, 392 S.E.2d 462, 463 (1990).
: “Under Faretra, the trial judgehas the responsibility .to' make su_re that the defendant is
informed of the dangers and disadvantages of self-representation, and that he makes a knowing
‘and intelligent Waiver of his right‘to cQunsel.” Stqte 12 Barnes, 407 S.C. 27,.3'6,’ 753 S.E.2d 545,
550 (2014). - - - | |
| In Barnes; the defendant Was questioned b}r the judge about “a specific rule of evidence,
his understanding of the prohibltion of h};brid representation his current mental health status,

'and his- fam1l1ar1ty w1th courtroom procedure and pI‘lOI‘ experlence as a cr1m1nal defendant ? Id :

at 31, 753 SE2d at 547 48 (footnote omltted) The defendant there demonstrated an .

I.—understandl-ng of Voir dzre stated hlS 1ntent1on to pursue a thrrd-party gurlt defense at trial and
disvgussed' .the relevant case law the ’burden of proof, and his rlght to 'testlfy. Bames also‘
demonstrated hlS famlllarlty w1th the-n1cet1es of error preservat1on ‘such as “the need to place
'object1ons and the court’s ruhngs on the record » Id. at 3l 32 753 S.E.2d 545, 547 48 Our

Supreme Court found the trial. Judge s refusal to allow Bames to proceed pro se was error under

these circumstances. Id. at 37 753 S E.2d at 550

In- Barnes the ‘trial court’s - thorough questlomng demonstrated the knowing and'» ‘ .

lntelhgent nature of his warver: the trial judge questioned the defendant on some of the technlcal .
matters that he uvould face giving him' notice of the very real dangers he would face. Here, there
was no colloquy that gave appellant a hint of the techmcal d1fﬁcult1es he mlght face Instead, the
court Just told h1m he would have to comply with the rules of court, without explammg or g1V1ng

a concrete example.



In State v. Reed, 332 S.C. 35, 503 .S.E.2d 747 (1998), thc,defeﬁdant’s waiver of his right
to couﬁéel Was found io‘ be knowing and intelligent. In Reed, the “trial judge held several ‘,
hearings to determine whether [Reed] _understood what it meant to represent himself and tél '
waive the apéointment of experienéed counsél.”,]d. at 41, 503.S.E.2d at 750. “The trial judgé ;
+ questioned [Reed] in cari;era about his knowledge of the pfoceedings and what it _would mean to -
repr.esent hims‘elf father than "have représentation . ... The tr.ial judge. v_varneci. [Reed] Qf the
dai;;gers'and disadvantages of:self.represéntat“ion.”‘ Id. In Reed, the multiple in camera hear.ing.sw -
ab;)ut t‘}'lef defendant’s knoWledgé of the proéeedings de_fnohstrated a knowiné' and intelliéen_f

waiver of his rig'ht.\to counsél. Here, there was not;t'he extensivé*inquiry undertaken by the trial .

judge in Reed: appellant was not questioned about his knowledge of the proceedings and what it . el

e would mean to represent himself.

. In‘State v. Starnes, 388 S.C. 590, 601, 698 S.E.2d 604,.610 (2010), our Supreme Cotift -

‘similarly found 'the_“defer/ldant k'noWingly and voluntarily waived his right to couhsel. There, “the -

© % 'trial court methodiéally' and carefully explained the'’ déngers of selfirepresentatién and ensured

| that [Stérn_es] undefstood the vaﬁoﬁs’ iséuf:s that would afis_e at tfial. The trial judge inquired into
' [Stgfnes’] mental ‘state and His knowledge of ﬁurhéfdus aspécts"of a trial, including procedural -

' rules, eleménts-éf the chargé; aéairist him, and évailable'defenses.-” The trial judge in -Starnés ‘

engaged in a “thorough Faretta colloqﬁy’-’ and “sternly warned [Starnes] of the dangers of self- o

: rép‘reséhfatiOn."; 1d. Here, unlike in Starnes, fhere was no methodical and c'larefuliexplariatic')n of *

| the dangers of self-representation By the trial court. The trial court di& not énsurg .appellant

. "
" understood the various issues that would arise at trial.

In State v. Samuel, 422 S.C. 596, 599, 813 S.E.2d 487, 489 (2018), our Supreme Court

' “clariffied] the proper scope” of a Faretta inquiry and began by observing that a‘pfdpéf Faretta



induiry is made ex parte. The defendant in 'Samucl ‘was held to have made a knowing, voluntary,

and intelligent waiver of counsel where he “clearly expressed his understanding of the nature of ‘

the charge .against him and the. potential ‘penalties he faced were rhe to be found guilty. He‘ S

indicated he was making the requeést of hlS own volition and contmuously asked to represent
' himself despite the circuit Judge ] per51stent attempts to- dlssuade h1m ” Id at 596 604 813' 3
"SEZdat491 | | | | R
Troublmgly, the Faretta inquiry by the trial court here ‘was ‘not made ex parte. Also
- unlike Samuel it is unclear that appellant knew the charges agamst him: he was unaware of the1r ‘
~'number Although appellant was bemg tried for five charges hlS confusion regarding his. charges-
s apparent from his expressed belief that he was facing elght charges Moreover appellant was -
never queried on the potential penalties he faced. i “ | |

| T he appe_llate' courts of this state have explained that factors to ;he consj'd,;ered 1n
determining ifv an accused_ had_sufﬁcient background to v‘und,;ersta‘nd'tlie_:disadvantages.._ofiv;s‘elt:-f.'
' representation include‘:p e l | . |

* (1)-the accused’s age, -educational background, and physical and -~
" mental health; (2) whether the accused was previously involved in
‘criminal trials; (3) whether he knew of the nature of the charge and-

- of the possible penalties; (4) whether he was represented by counsel
before trial or whether an attomey indicated to him the difficulty of
self-representation ‘in "his' particular case; (5) whether he was -
attempting to delay or manipulate the proceedings; (6) whether the

-court appomted stand-by counsel; (7) whether the accused knew he
.would be required to comply with the rules of procedure at trial; (8)
whether he knew of legal challenges he could raise in defense to the
charges against him; (9) whether the exchange between the accused
and the court consisted merely of pro forma answers _ to pro

' forma questlons and ( 10) whether the accused’s waiver resulted -

from either coercion or mistreatment. . N ‘ S o



" State v. McLaz)ren 349 5.C. 488, 494-95, 563 S.E.2d 346, 349 (Ct. App. 2002). Accord Gardner "
.v State 351 S.C: 407 411, 570'S:E.2d 184, 186 (2002); In re ChrzstopherH 359 S C. 161 168,
_ ,' 1596 S E.2d 500, 504 (Ct App 2004).
| Applymg the factors laid out by this Court in McLauren the colloquy fails on several'
v. counts As to factor number three (Whether he knew of the nature of the charge and of the
p0551ble penaltres): appellant vyas aware of the 1nc1dent for Whrchg-he was he was belng‘trled. B'ut.
he was unaware..of how‘m_any charges vhefaced (and‘presumably-. against which alleged Victims),;
l and there was no _.shoWing-that he knew the penalties he faced.'FAactor three'thereby weighs. in i'
- favor of. tinding »appellant’swaiver was not knowrng and intelligent: | ‘
| Instead the 'exchange ?hetween:appellant-and -the trial court simpl)ll consisted of pro fo'rma
{éanswers to pro forrna questions as. ev1denced by the court ] generalized comments that there was:’k
. “a danger in. representlng h1mself and that appellant i)vould have to adhere'to the rules of court”
| w1thout an; explanatlon or exarnple of What one of those dangers was or what one of the courtf
. rul‘es;\yas.-- o i |
Absent a"‘single enaniple or‘exp‘_lanatio’n, the .{j.udge:’:s brief admonition .that appellant
~would have to comply with “the court rules and rules ’ot evidence‘and the. other rulels’»"v‘vas '
| insufﬁ'cient to estahli_sh appellant understood What it‘rne(ant to comply virith the rules of criminal A
procedure. Here, appellant’s inirnedi'ate response to the judge’s question in this regard ‘&és to
. eprpress that he was ‘unaware..hovu to admit an item of evidence he wished to admit. See R 59, 1.
12 — 60, 1. 13. Therefore, the seventh and ninth»factors laid out in McLauren (whether the
. accused knew he would be required to comply‘with the rules of procedure at trial; and whether

the exchange between the accused and the court consisted merely of pro forma answers to pro - -

10



forma questions) weigh heavily in favor of a finding appellant’s waiver was not knovying and
intelligent. |
As to the ﬁfth.factor enumerated in McLauren, there was no "evidence /appellant was
attempting to delay or .manipulate' the proceedings. And as to the fourth factor, there was no
shoWing appellant’s prior counsel discussed with him the difﬁculty of self-representation in this
case. These factors too, Weigh in favor of ﬁnding the waiver of counsel was. not knowing and
voluntary. 2
ki "‘ln order to waiye the right to counsel, the accused must be ¢} advised of his right to -
. “counsel and '(2). adeduately warned of the dange'rs of self-representation.” Watts v. State, 347 .
SC 399, 4'(l2,- 556 S;E.2d 368, 370 (20015.'(emphasis added); Appellant submits the warnmgs |
here were inadequate | [I]n the absence of proper Faretta warmngs the rev1ew1ng court may
s .look to the record to determme whether [a defendant s] background mdrcated he could make an
l 1ntell1gent walver'wrthout such adv1ce > Id at 403 556 at 371 “While a specrﬁc 1nqu1ry by the:~ ‘. ‘
E trlal Judge expressly addressmg the d1sadvantages of apro se defense is preferred the ultrmate, :
Ctest 'is. not .the*trral Judge 3 adv1ce but rather ‘the defendant s understandmg.‘ If the record
demonstrat'esthe{ defendant’s‘decision to repres/ent"himself was made with an‘understanding._of :
. -the r1sks of self—representat1on the requlrements offa Voluntary waiver \y1ll be sat1sﬁed Wroteh :
v, State 301 S. C 293, 294 391 S.E.2d 575, 576 (1990) (1nternal c1tat10ns omltted)
Here ‘the record fails to show appellant had sufficient background to make an 1ntell1gent
waiver,of counsel absent sufficient Faretta warnings. .While ‘appellant  said -he' had attended
“some college,” there was no further inquiry into what that meant. Nor did the court inquire into :

the nature of appellant’s work history, but only heard he aspired to be a personal trainer at Foot

11



l)rint Industrles,"R, 59, 11. 2-‘7._While“appellant had a prior criminalrecord, it appeared to consist
‘enti‘rely of guilty‘pleas. R.7, 1. 11-23; R. 59, 11 8.'1.1. |

Appellant was tried for th1s 1nc1dent preV1ously (a tr1al that ended ina m1str1al) but he
,‘.was represented by Geoff Dunn at that trlal R. 44 1l 8 11; R. 46, 11. 8 11 R. 58 lll -3. Nothmg o

~ in the record 1nd1cates appellant was. at all aware of the,rlsks of self-representatlon; or that his .-
‘ education'or work‘history' woul‘d have giuen h1m an unde’rl:standing o'f the rights he was A'yvaiving
“ -"abs:enyt proper F. aretta wammgs Looking at ‘the.re‘cord., these facts demonstrate that»vappellaht did
. "hot have a -sufﬁcieht»- background to make an 'lntelligent waiver without adequate Faretta
- .E;)varmng‘s These facts also, | pursuant to McLauren ] ﬁrst and second factors (the accused’s age .
: educatlonal background and physmal .and mental .health and whether- he was prevrously

N :mvol\{ed'm' cr1m1nal trlals) welgh _1n favor of frndrng hrs:walver of counsel as not knovulng~.and

| 1ntelhgent R | |
“The erth Amendment mandates that in. all crlmlnal proceedrngs the accused shall have
| the rlght to the ass1stance of counsel for his defense > State v. Boykm 324 S. C 552 555, 478 "
IS E. 2d 689 690 (Ct App 1996) U S. CONST amend VI “The trial Judge has the resp0n51b111ty |
to. ensure that the .,accused‘ 1s;1nformed of the dangers and dlsadvantages of self-representatlon,
:and makes a knovwingand' intelligent waiver of 'the' ’right'to counsel.” Staté v BreWer, 328 S.C. -
1.1‘7., 119, 492 S.Ey.2d ,97, 98 (1997l. 'Appellant’:s walver of the -right‘ to counsel, uras .no:t
o knowinglyi~ _and‘:\'intelligently made. The pro forma na'ture"'of ‘the inquiry,and his'conﬁlsion" '

~ regarding the charges he faced illustrate his lack of understanding of the risks involved.

12



CONCLUSION

Based on the foregoing argument, appellant respectfully requests this Court reverse his

\

convictions and sentences and remand the case for a new trial.

Appellate Defender. -
" ATTORNEY FOR APPELLANT

This 22nd day of August, 2019.
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