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STATEMENT OF ISSUE ON APPEAL

The trial judge properly denied Appellant’s motion for a directed verdict because
the defense of legal impossibility was inapplicable in Appellant’s case and the
State presented direct and substantial circumstantial evidence of all elements of
the charged offenses, including proof that Appellant acted with specific intent.



STATEMENT OF THE CASE

Appellant was indicted during the March 2016 term of the Grand Jury for Berkeley
County for two counts of attempted murder (2016-GS-08-00401; 2016-GS;08-00402), and one
count of possession of a weapoﬁ during the commission of a violent crime (2016-GS-08-00403).
Appellant proceeded to a jury trial before the Honorable‘John C. Hayes, III, from August 7-8,
2017, in Moncks Corner, South Carolina. At the conclusioﬁ of trial, the jury found Appellant
guilty as indicted. He was sent;nced by Judge Hayes to imprisonment for a term of Seve}lteen
years for each count. of attempted murder and imprisonment f;)r a term of five years for
possession of a weapon during the commission of a violent crime, with all charges running

concurrently. Appellant timely filed a notice of appeal and subsequently submitted a brief. This '

Brief of Respondent follows.
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STATEMENT OF FACTS

In November of 2015, Faye Boone was living in an apartment complex in Moncks
Corner with Appellant. Boone testified Appellant was her best friend’s son and that, after her
best friend’s death, Appellant approached her and asked if he could live with her. R. p. 18.
Boone told Appellant he could live with her on the condition that he vdid not bring drugs or
alcohol into her home. R. p. 18. Boone stated Appellant slept on the couch while he was living
with her. R. p. 19. On the evening before Thanksgiving 2015, Boone’s son called and invited her
to dinner at his home. R. p. 20-21. Boone left on that Wednesday night, spent-the night at her
son’s-house, and returned Thursday evening after eating Thanksgiving dinner with her son and
his family. R. p. 21. Before Boone left she told Appellant not to invite anyone over to her home
while she was‘ away. R. p. 21.

When Boone returneq home from celebrating Thanksgiving with her family, she found
Appellant asleep on the couch. R. p. ‘22. Boone testified there were four or five bottles of Jack
Daniels on the floor next to him. R. p: 22. Boone stated she confronted Appellant, telling him, “I
told you no drinking in the house. No drugs in my house.” R. p. 22-23. Appellant simply replied,
“You lied.” R. p. 23. B{oor\ie’s son subsequently placed some leftover food in the refrigerator and
left. R. p. 23. Shortly after Boone’s son left, her neighbor, Karen Clarkson, came over to her
house. R. p. 23. Boone testiﬁéd Clarkson was a neighbor thét adopted her as a mother. R. p. 22.
A short while later, Boone asked ‘Clarkso'n to get some of the leftovers out of the refrigerator and
make them a snack. R. p. 24. As Boone and Clarkson were eating their food, Appellant jumped
up and shouted, “You lied. You lied.” R. p. 24. Boone asked Appellant what she lied about and
Appellant responded by knocking a plate out of Clarkson’s haﬁd. R. p. 24. Appellant then shoved |
Clarkson against the wall and began swearing at her. R. p. 24. Boone implored Appellant to

leave Clarkson alone and threatened to call the police if he did not stop. R. p. 25. Boone then
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called 911 R. p. 25. Appellant then let go of Clarkson, walkedz; outside to his vehicle and
retrieved bullets and a gun. R. p. 25. Appellant then approached élarkson, pointed the gun at her
stomach, and pulled the trigger Q number of times. R. p. 25. Boone told Appellant, “[Appellant],
_’ have you lost your mind, son? You want to go to jail?” R. p. 25. Appellant replied that he did not
care. R p. 26. Appellant also stated, “I’'m going to kill her. I'm going to kill her.” R. p. 26. While
Boone was on the phone with the 911 operator, Appellant pointed the gun at hﬁer'and pulled the
trigger three times. R. p. 26. Boone testified that when Appellant pointed the gun at her, he
stated, “I’ll kill you.” R. p. 27. After law enforcement arrived, an officer picked up Appellant’s
.gun and Boone could see bullets in the officer’s hand R. p. 28
Karen Clarkson testified that when she arr1ved at Boone’s home on the day of the
incident, vthe‘ home was ransacked and there were liquor bottles all over the place. R. p. 57
Clarkson testified that after she heated up a plate of food for Boone, Appellant knocked it out of
her hand choked her, and threw her agamst the wall. R. p. 58.” While e was attacklng her,
Appellant continued to scream, “You’re l1ars you’re llars ? R p. 59. Clarkson stated Appellant
punched her and threw her into a television, causing the glass to break. R. p. 159. Clarkson
testified Appellant then walked outside to his vehicle, got a gun, returned to the house, po1nted
the‘. gun at her head and pulled the trigger. R. p. 60. Cllarkson fell back and Appellant pointed the
. gun at her stomach and cont1nued pullmg the trigger. R. p. 60 After the gun failed o fire,
Appellant got angry and punched Clarkson agaln R. p. 60. Clarkson stated she .believed
- Appellant was going to kill her because, “he put the gun to my stomach and started pulling the
trigger and he put it to my head and started pulling the trigger. I don’t know how the zg‘f,un didn’t

go off. I don’t know.” R. p. 62. After attacking Clarkson, Appellant pointed the gun at Boone’s



head and stated, “I will fing kill you.” R. p. 63. Clarkson was finally able to get away from
Appellaqt as law enforcement arrived. R. p. 63. -

Officer Jeremey Younginer of the Moncks Corner Police Department was dispatched to
the incident at Boone’s home onvNovember 26,2015. R. p. 133. As he approached the residence,
Officer Younginer observed Boone with her hands’ iﬁ the air. R. p. 125. Boone saw Officer
Younginer and i'ndi'cated she was in distress. R. p. 135. As he approached the front door, Officer
Younginer heard, “Just a bunch of yelling.” R. p. 136. When he entered the apartment, Officer
» Younginér observed Clarkson pointing towards the hallway where Appellant was' walking out
with a weapon. R. p. 137. Officer Younginer testified thatv when he and another officer went to
restrain Appellant, he Began to struggle. R. p. 139. Officer Yoﬁnginer noted Appellant smelled
like alcohél and that it was clear that »hé was under the influence of something. R. p. 139.
Eventually, the officers were able to handcuff Appellant and began to move him outside. R. p-
139. App»ellant then began kicking the officers’ shins and attempting to wriggle away from
Officer Younginer’s pétrol car. R. p. 140. The officers evehtually héd to put Appellant in
.shackles becausesthey were concernéd he \;/ould kick the window dut of the patroi car. R. p. ‘1'414.
After Appellant was secured, Officer Youngin‘er obtained Appellant’s weapon from the floor of
the hallway. R. p. 144. Officer Younginer testified the gun was a .22 caliber revolver and that
' theré was a round iﬁ each chamber. R. p. 145.. Officer Younginer observed multiple pin stripes
from the'ﬁring pin striking each round. R. p. 146  |

Lieutenaﬁt Tracy Thrower of SLED conducted testing of ‘Appellant’s firearm. R. pp. 194-
9s. Lieutenént Throwef is the supervisor of t\he firearm and tool mark department at SLED. R. p.

'190. Lieutenant Thrower testified Appellant’s pistol was a revolver and contained six misfired

22 long rifle caliber cartridges. R. p. 194. In examining the weapon, Lieutenant Thrower noticed



there was a crack between the hammer and the back strap of the gun’s frame. R. p. 196.
Lieutenant Thrower attempted to test-fire Appellant’s weapon but was unable to get the gun to
fire. R. p. 197. Importantly, Lieutenant Thrower testified that, despite the fact that Appellant’s
weapon did not fire during testimony, it was still within the realm of possibility that the gun
could go off. R. p. 199. Lieutenant Thrower explained:

Different manufacturers use different hardness of metal to make that cartridge

case. Some metals or some manufacturers use harder metal than others. So if they

had a cartridge that has a softer metal than what I test fired, it could cause that

weak firing pin impression to dent it a little bit more and possibly cause it to crush

enough to cause ignition and cause a firearm to actually discharge. There’s always

a possibility that trying to shoot it more than one time. As you keep pulling the

trigger and that revolver cylinder rotates around putting the next round in the line

to be fired, eventually you are going to come all the way around. If you strike the

same area of that cartridge a second time where it’s already partially crushed it

could cause that rim to crush a little bit more and possibly this time cause it to

discharge. ‘ ‘ '
R. pp. 200-201. Lieutenant Thrower noted there was no way of knowing whether the gun could
fire unless an individual tried to fire it and that in examining the gun and conducting testing he
felt, “like it ought to fire.” R. p. 199. -~

At the conclusion of the State’s evidence, Defense Counse(l moved for a directed verdict
on the attempted murder charge. R. p. 213. Defense Counsel contended that Appellant’s weapon
was inoperable and, as a result, there was not actually an attempt to kill either of the victims in
the case. R. p. 213. Defense Counsel further argued that Appellant did not possess the requisite
attempt to kill because his firearm was inoperable and, “there’s no indication that my client
didn’t know that the gun was inoperational.” R. p. 214. Defense Counsel further averred that the'
possession of a weapon during the commission of a violent crime charge should be dismissed as

well if the trial judge agreed that a directed verdict was proper for the attempted murder charges.

R. p. 216. The trial judge denied Appellant’s motion, finding there was sufficient direct and



substantial circumstantial evidence from which the jury could conclude the State proved all
elements of attempted murder. R. p. 216. .

Appellant subsequently testified in his own defense.! R. pp. 224-28. Appellant
acknowledged the gun was his but claimed he did not intend to kill the victims in this case. R.
pp. 224-26. Appellant alleged he knew the gun did not wérk and his true intent was simply to

scare the victims because they were “jerks” and acted “kind of mean” toward him on the day of

the incident. R. pp. 226-27.

y 'In his brief, Appellant contends, “Appellant did not testi'fy at trial or present witnesses on behalf of the defense. Br.
of App. p. 4. The record, however, reveals that Appellant did testify at trial. See R. pp. 224-28.
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STANDARD OF REVIEW:

When considering a motion for directed verdict, the trial court is concerned with the

existence of evidence, not its weight. State v. Walker, 349 S.C. 49, 53, 562 S.E.2d 313, 315
(2002).‘The task of the trial court is to simply determine “whether the evidence presented is

sufficient to allow a reasonable juror to find the defendant guilty beyond a reasonable doubt.”

State v. Bennett, 415 S.C. 232, 237, 781 .S.E.2d 352,354 (2616). “In an appeal from the denial
of a directed verdict motion, the appellate court must view thé evidence in the light most
favorable to the State.” State v. Cope, 405 S.C. 317, 348, 748 S.E.2d 194, 210 (2013). If'theré is
any direct evidence or substantial circumstantial evidence reasonably tending to prove the guilt

of the accused, the appeilate court must affirm the trial judge’s ruling. State v. Cherry, 361 S.C.

588, 593-94, 606 S.E.2d 475, 478 (2004). The appellate court may only reverse the trial judge’s
denial of a directed verdict motion if there is no evidence supporting the trial judge’s ruling.

State v. Gaster, 349 S.C. 545, 555, 564 S.E.2d 87, 92 (2002). “[U]nless there is a total failure of

evidence tending to establish the charge laid in the indictment, the trial judge’s ruling upon a

motion for a directed verdict must stand absent an error of law.” State v. Nix, 288 S.C. 492, 496,

7
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ARGUMENT

The trial judge properly denied Appellant’s motion for a directed verdict

because the defense of legal impossibility was inapplicable in Appellant’s

case and the State presented direct and substantial circamstantial evidence of

all elements of the charged offenses, including proof that Appellant acted

with specific intent.

Appellant contends the trial judge erred in denying his motion for directed verdict on
both the attempted murder charges and the charge of possession of a weapon during the
commission of a violent crime. Appellant makes two distinct allegations of error. First, Appellant
avers a directed verdict was proper because the defense of legal impossibility applied in the case.
Second, Appellant asserts the State’s evidence failed to establish that he specifically intended to
kill each of his victims, as is required by State v. King, 422 S.C. 47, 810 S.E.2d 18 (2017). Both
of these argument lack merit. The defense of legal impossibility is wholly inapplicable to the
facts of Appellant’s case. Further, the Staté proved the element of specific intent where the State

presented evidence Appellant pointed a loaded weapon at both of his victims and stated that he

was going to kill them.

Legal Impossibility
“Legal impossibility occurs Wﬁen the actions that the defendant performs or sets in
motion, even if fully carried out as he or she desires, would not constitute a crime, whereas
faqtuai impossibility occurs when the objective of thé defendant is proscribed by the criminal law
but a circumstance unknown to the actor prevents him or her from bringing about that objective.”

State v. Green, 397 S.C. 268, 724 S.E.2d 664 (2012) (citing 21 Am. Jur.2d Criminal Law § 156

(2008)). See also MCANINCH, FAIREY & CoGGIOLA, THE CRIMINAL LAW OF SOUTH CAROLINA
463-64 (6th ed.2013) (“There is a narrow sense in which legal impossibility does preclude

conviction, when the actor engages in conduct in which he erroneously believes to be proscribed



by the criminal law. For example, should one drink beer on his front porch on Sunday morning
thinking such conduct against the law, he still could not be convicted of an attempt to violate the
law because of a legal impossibility; the substantive conduct is not a criminal offense.”).
Appellant avers that because the gun could not fire, it was not legally possible for him to have
committed the two counts of attempted rnurder for which he wae charged. Initially, the State
would note Appellant rnisapprehends the definition and application of the doctrine of legal
\ impossibility. As noted supra, in order for the defense of legal impossibility to be applicable, the
underlying crime ene attempted to perpetrate must not actually be an illegal _act.’ In contrast,
Appellant pointed a loaded gun at Faye Boone and Karen Clarkson,told thern he was going-to
kill them, and vpulled the trigger. Appellant’s aetions tnus fall more un(ler the purvi.ew of factual
impossibility than legal impossibllity, as Appellant did not misconstrue his ac_tion and think that
it was not a crime to point a gun at another. .Critically, any argument Appellant could make
regardlng factual 1mp0551b111ty would ult1mately fail, as factual impossibility is not a defense to

an attempt crime. See e.g. Unlted States v. Hamr1ck 43 F.3d 877 (4th Cir. 1995) (noting factual

impossibility 1s not a defense to an attempt crime). Appellant thus failed to prove his actions fell
within the ambit of legal impossibility.

Further Lieutenant Thrower’s testimony established that it was entirely poss1ble that'
, Appellant s gun could fire, nulllfymg Appellant’s argument that it was impossible for the gun to -
be used to perpetrate a murder. Lieutenant Thrower testified that, although Appellant’s gun did
not fire during the incident, it was still within the realm of possibility that the gun could fire
under the right circumstances. Lieutenant Thrower believed that Appellant’s gun could still fire ,
if the cartridge Was made of a softer metal than the cartridge he testﬁr“ed or if the ﬁrlng ‘pinv

struck the round in the same place multiple times. Specifically, Lieutenant Thrower noted that in
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examining the gun and conducting testimony he felt like the gun, “ought to fire.” R. p. 199.
The trial judge thus properly denied Appellant’s motion for directed verdict where the State
presented sufficient evidence to disprove Appellant’s contention that the defense of legal
impossibility was applicable to his case. Not only was the commission of the crime not legally
impossible, it was not impossible in any sense.
Specific Intent
Appellant next contends that, because the gun was inoperable, he could not have
- formulated the specific intent required to prove guilt on both counts of attempted murder.
Appellant avers that “he surely knew” the gun was inoperable, therefore the State failed to prove
specific intent. On the contrary, the State presented both direct and circumstantial evidence that
Appellant specifically intended to kill both Faye Boone and Karen Clarkson.
| As correctly noted by Appellant, the crime of attempted murder requires proof that one
possessed the specific intent to klll See State v. King, 422 S. C. 47,70, 810 S.E. 2d 18, 30 (2017)
(“[W]e clarify that the offense of attempted murder, as codified in section 16-3-29 of the South
Carolina Code and viewed in its entirety, requires a specific intent to kill.”). Contrary to
Appellant’s contentions, the State presented both direct and substantial circumstantial evidence
thaf Appellant possessed the specific intent to kill. As far as direct evidence is concerned, Boone
testified Appellant told her, “I'm going to kill you,” as her pulled the trigger while pointing his
gun at her. Boone also testified she observed Appellant point his gun at Karen and state, “I'm
going to kill her. I'm going to kill her.” Similarly, karen testified Appellant pointed his gun at
Boone’s head and stated, “I will fing kill you.”
As to the substantial circumstantial evidence of Appellant’s specific intent presented by

the State, the State presented evidence that Appellant attacked Boone and Clarkson, retrieved his



firearm from his vehicle, loaded it, and pointed the gun at both Boone and Clarkson, and pulled
the trigger. It is readily inferable from the circumstances that Appellant intended to kill both
women in a drunken rage. K’aren stated she believed Appellant was going to kill her because, “he
put the gun to my stomach and started pulling the trigger aﬁd he put it to my head and started
pulling the trigger. I don’t know‘ how the gun didn’t go off. I don’t know.” Appeiiant’s words
and conduct thus provided direct and substantiél circumstantial evidence from which a
reasonéble juror could find beyond a reasonable doubt Appellant committed the charged
offenses. Even taking Appellant’s subsequent testimony into account, at a minimum it created
question of fact that needed to be resolved by a jury. The trial judge therefore properly denied
Appellant’s motion for directed verdict. Appellant’s convictions and sentences shoqld be

affirmed.
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CONCLUSION

[
N

For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
| Respectfully submitted,

ALAN WILSON
Attorney General

V. HENRY GUNTER, JR.
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Solicitor, Ninth Judicial Circuit
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