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(The-following proceedings were held on
November 6, 2017.)

THE COURT: All right. We're on the record in

- 2016-GS-41-3 -- what are the indictment numbers?

The numbers that are on here say that he has 11
charges, but I think he only has three.

MR. FENDER: Judge, I've got him on
2016-GS-41-312 for posseésion of a firearm during a
violent crime. I've got him on 2016-GS-41-310 for
kidnapping and 2016-GS-41-311 for armed robbery.

THE COURT: Okay. And you are Demarcus
Robinson; is'that right?

DEFENDANT: Yes, Your Honor.

THE»COUﬁT: Okay. And Mé. Zmroczek's youf
attorney; is that right?_r

DEFENDANT: Yes, sir.

. THE COURT: Okay. All right. And there were
some prétrial matters Wé néed to take up,
Ms. Zmroczek?

MS. ZMROCZEK: That's corfect, Your Honor.

THE COURT: All right. You have the floor.

MS. ZMROCZEK: Thank you. |

Your Honor, so the major thing that I have
filed in this case was a motion to compel. And by

way of background, this case was not originally
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assigned to Mr. Fender.: On March 8th of 2017, I
sent -a letter detailing the items of discovery that

I was —-- that I had been requesting. He has two

separate cases. He has a felony DUI, which that's

not why we're here today.

Correct?

MR. FENDEk: Here on the armed robbery.

MS. ZMROCZEK: Yeah, we're here on that. And
they just have provided me stuff on that. So this
is all on the case that's on the trial docket for
this‘week, which is armed robbery, kidnapping and
possession of a weapon.

THE COURT: Is that one incident?

MR. FENDER: That's correct,.Judge.

THE COURT: Okay.

MS. ZMROCZEK: And SO,‘on March 8th of 2017, 1
sent a letter td both Mr. Fender and Mf. Mavye,
because Mr. Fender 5ad the felény DUI and Mr. Maye
had this case. Mr. Fender was the only one who
responded, and he responded that he didn't have
anything to do with the armed robbery caée, but he
would get me what he could on the felony DUI.

Some months go‘by, Your Honor, and there is
some communication, and I still don't have what i

was looking for. And then there was a change in the
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guard with fhe‘assistant solicitor of going, and I.
understand thaﬁ this case kind of got moved to
Mrf Fende;.F ‘ |

And so on july 25th -- or, .actually, it was
technically fi;ed July 28th. .It was e—méiled on
July 25th. I sent all of these motions becguse time
was jus£‘goihg and going and goihgm .And one. of the
things that I ‘know is not in thé_Court or the
solicitor's control~is that there are only so many
terms of coﬁrt in Saluda.. We were attempting to tty
té have thése things heard out of county but still

within the circuit, and our schedules, being as they

- were, could never line up.

But even as of - the date of today, Your Honor,

with regard to the motion to compel, I was handed

some of the evidence this morning. And this is

‘what's concerning, Your Honor, and I know that I

argue,this.in'every county, so you're not new to
this argument, but I've been asking for the bench
notes from SLED, and'Mr. Fender-handed them to me
this morning. .And I understand that he may.have
juét got them this morning, but- the date on these .
pages: is May 26,_2Q17. So, again, I don't know th
Iﬂm‘getting them the morning_right before we're

supposed to go to trial. Thét being said, I can
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cross that off the List.

I do have copies of the 9-1-1 call, so over the
last couple of weeks they have been provided to me.
In August -- August 17th of this ?ear,vsb just a few
months ago, they did'brovide me a -big portion of
discovery, But there are still some things that are
missing.

They indicate to me on 3A5 that there are no
body cameras. "And as loﬁg as they put that on the
record, that'll be a different pretrial motion once
they can confirm that.

I sﬁill don't have the color lineups‘where the
two peoplg were selected. They tell me that there
are no in-car éamgras.

I don't have any of the K-9 information. And,
Your Honor, this is extremely importaﬁt. When I say
K-9 information, what I'm looking for are the
training records, the proficiency testing. And
there's a very —-- I just got in the August
supplement. There's a.very detailed kind of
supplemental incident report from the Saluda County
Sheriff's Department that talks about how Deputy
Hicks and Lieutenant Padgett started to track with
Deputy Hallman's K-9, Copper. And they detail where

they go: It's written down.
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. But what I don't have, Your Honor, are any of
the pfoficiencies. What -- if'they were -- they say
they stopped at a fence, but £hey don't indicate
whether £he dog indicated that there was something;
I just need the informatién with the K-9 because it
seems to be something that they're'heavily relying
on. So that wés 3Aé. |

They tell me that i.héﬁe all of the statements

and officer notes. As long as they put that on the

record, tben'We can deal with' that later.

3A10, the Circle K loséwreport and claims. So
- I'know Ybur Honor just‘heard about an armed
robbery ét a Circle K. This is actuaily the same
Circle'K. This‘iﬁéidént happened August 1lst of

2016, so a few months after the ‘one that you just

'pled, but they're not related, to my knowledge. But

I've asked for the loss report. .

There was some money ﬁhat was collected
outside. Just ——'the.evéning of November 2nd, I
received an e-mail from Mr. Fender with some
pictures that were taken, I'm assﬁming, by Saluda
County.. They ﬁever said who they were taken by.
But théré's sdme»money‘on the ground, and then
there's.someimonéy in gnother place that's fdund.:

What I'm’iooking for is what the total loss that was
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claimed.
All SLED crime -- I have 11.
12, I do have the inside videos. There are

three cameras that are positibned outside of this
Circle -K. I have been continuously asking for the
outside videos and have not received the outside
videos of 3Al2. .

I did receive a property list recently. I do

not have a chain of custody. I don't have a copy of

the chain..

I do have 15." 1 do Have 16. I do have 17 and
18. Those were recently providéd;

And, Your Honor,.Qhen I sent out these initial
discovery requests, obviously all of this was
encompassed. I sent out, pursuant ﬁo the rules,

letters requesting these specific items. I even

"sent copies of Kyles v. Whitley and the other

applicable case law.

Your Honor, I still have also not réceived any
Giglio material regardiﬁg officer -- or, I guess,
Sergeant or Captain or Chief Raffield at the time,
and I know that there's -- some exist, Your Honor,
and as well as any other officers that were
involved. And the reason I know -that something

exists is because he was previously employed in

11
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Edgefield and was terminated there, so I know that

there'é at least something in - his file that may have

+to do with —-- that goes to his credibility.

So, Your Honor, those were the things that I --

~the things that I outlined are the things that I'm

still‘spééifically missing. I don't know how I'm-
supposed to go to trial tomorrow when I've been
requestiné and requesting and requesting these
items. If they can provide them :to me this week, I
think I cah go to trial next week.

The;?roblem is is, ast keep‘télling them, T

need it. And I've been teliing them this not: just

recently, but I filed these back in July, and this

is the fifst opportﬁnity thét we've had to haye this
heard.. |

.THE COURT: All right. Mr. Fender.

MR.'FENDER: ;Mayfit’pleasé the Court, Your
Honor. TIf I may, I'm just going to try to_réspond
tO'each of these allegations.

THE COURT: First}thihg she said she's missing
afé the color photo lineups.

MR. FENDER: Judge, I've got a e-mail where

 the¥ were sent to her on October the 24th, 2017.

Again, they were previousiy sent in black and white.

I've got an e-mail showing that they had been sent
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in color.

MS. ZMROCZEK: I've printed out all .the
e-mails, Your Honor, so I can hand it up -- I can
show them what I have.

(Pause.)

MR. FENDER: Judge -- and, again, Judge, we
take the position that these were turned over. This
lineup is actually not in'any relationship to this
defendant. It was a co-defendant that was ID'd in
the lineup.

And; Judge: —-—

THE COURT: -Hold on. Stay on one thing at a
time.

He says he sent them‘to you via e-mail. Did
you get them or not?

MS. ZMROCZEK: I did not. And also, Your
Honor, it says --

THE‘COURT: Sc this is impossible. What y'all
are saying is impossible, either they weren't sent
or they were sent and you received them and you're
still talking'about them; which one is it?

MS. ZMROCZEK: I received the co-defendant. I

- have not received the one of the defendant.

. THE COURT: Is there one on the defendant?

- MR. FENDER: There was not a lineup done on the

13
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defendant, Judge.

MS. 2ZMROCZEK: lOkay.~ And if that's their
positioh, then I'll deal with that iﬁ the trial.
| THE COURT:' Okay. . Color phofo lineups dealt
with. |

K-9 records‘of the dog -named Copper.

MR._FENDER: 1Judge} there's no K-9 records on
this dog that's béen provided to us-. I don't think.
there is. ‘

THE COURT: What doés the dog do in the case?

MR. FENDER:‘_JudQe, if I may, can we allow law
enforcement to ek?and upon that?:

THE COURT: Yeah. Sure. Somebody just-tell
me. -’

You éwear everything you're abouf to tell me is
the.truth?

COﬁPORAL RAFFIELD: I do, Your‘Hénor.

THE COURT: - Okay. Tell me what ﬁhe dog does in
the case.

CORPORAL RAFFIELD: Your Honor, the ddg
basically catches a last scent ffom the point where
the money is located in thelfront of the'business.
It tracks a;ound the same side of the building that
the‘w;tness.told them thé defendant ran. It

continues down the sidewalk for about probébly 40
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yards, comes across some more money in the front
yard, tracks around the corner of the houée, comes
across a black-in-color T-shirt, goes over a fence
into the woods, an animal of some type jumped up
which startled the dog? and £hat was.the end of it.
The dog could not get back on track.

THE COURTﬁ- So did thé dog ever find anybody?

CORPORAL 'RAFFIELD: It did not, Your Honor.

MR. FENDER: Judge, it did find a trail of
mbney. And it is of brobative value to the State,
but it's not, you know, per se a K-9 tracking dog
in, like, that kind of traditional sense. You know,
if it facilitates the trial, I mean, we're fine
going without that because we do have independent,
you know, ways to‘get from point A to point B.

THE COURT: How does that dog affect your
client?

MS. ZMROCZEK: Well, Your Honor, because the
track that it follows is going gQay from my client's
house. The T;shirt that is found does not come back
with any DNA. In fact, my client is excluded from
that, So --

THE COURT: So what's the issue?

MS. ZMROCZEK: It's potentiallexculpatory

evidence, Your Honor, that I should have access to.

15
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THE COURT: What are you talking about?

MS. ZMROCZEK: I'm talking about a dog tracking

whoever .robbed this convenience store and it not

coming back to my-client.

THE COURT: Okay. I would consider that to be

beneficial to your client.

MS. ZMROCZEK: ‘Right.

THE COURT; So if they don't Havé-any records
to establish_the history of the dog, then under
State versus White, even if you tried to presént
that, it Would be inadmissible.

MS. ZMROCZEK: Right.

THE COﬁRT: So that would hurt your client.

MS. ZMROCZEK: Right, but --

THE COURT:  So I don't know why we're going
down this rabbit‘tr;il.‘

‘MS. ZMROCZEK: TIf it's their positionktﬁat this
is not a tracking dog and they're not going fo
mehtion it,~th§n we won't -- then we will waive that
issue.

THE COURT: All right. Next is the loss,
report, total loss. What about that?

MR. FENDER: Judge, there's not a loss report.
I belie&e ;hatﬁé-been previously articulated.

And I would further provide, Judge, I've
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attempted to be in contact with Ms. -Zmroczek's
office. And I've got an e-mail, again, from, you
kndw, October 27th, a couple weeks before this
trial, just kind of articulating everything that's
been turned over and also offering to meet.with

Ms. Zmroczek so that she can review my file, as well

‘as meet with law enforcement to review the physical

evidence. None of those phone calls were returned.
None of these e-mails were returned.
Judge, here we are the morning of the trial --

THE COURT: 1I'm not fuésing at you, Mr. Feéender.

You'll will know when I'm fussing at you. I'm not
fussing at you. I'm just asking for an explanation.
Okay?

Now, she says there's sometﬁing about there's
pictures of money; is that right?
'MR. FENDER: That's correct, Judge.
THE COURT: And who took those pictures?
| MR. FENDER: I believe it notes -- if you

actually, you know, open the file, it says on each

" picture -- or at least 'as far as the file, which

deputy took which picture.
THE COURT: What about.it, Ms. Zmroczek?
MS. ZMROCZEK: Your Honor, if they can't give

me a loss report, that's fine. We'll deal with it

17
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during trial.
THE COURT: What about the pictures? He says
the pictures are self-authenticating with who took

them. You stood up and. told me that I have pictures

-of money, but I don't know who took the pictures.

ﬁS. ZMROCZEK: Correct.

THE COURT: He'tells me that on the files
themseives, they say who took the pictures.

MS. ZMROCZEK: Well, Your Honor, I will gladly

meet with him aftérwards, and he can show me on the

‘picture where it‘séys their name. I can do that.

THE COURT:  Okay. What about the outsiae
cameras? What»exists with that, Mr. Fender?

MR. FENDER: Again, Judge, if law enforcement
can briefly -;;4

THE COURT: .Go ahead.

CORPORAL RAFFIELD: Your Honor, I was very
familiar with the.sYstemi I was responsible for
security for .the Town of Ridge Spring. _And, at the
time, théir ﬁutside‘cameras were not operating. And
I continued to assist them to get them fixed. They
finally have.

THE COURT: All right.vahe outside cameras
were ndt-operating; |

MS. ZMROCZEK: Thank you.
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THE CbURT: ~Okay. And what about chain of
custody? What nonfungible items do you need a -- or
what fungible items do you need a chain of custody
on? |

.MS. ZMROCZEK: I believe there's a gun.

THE COURT: A gun is a non%ungible item. It's
self-authenticating. What drug or DNA or swab or
something that can be altered --

MS. ZMROCZEK: From the shirt, Your Honor.

THE COURT: The what? -

MS. ZMROCZEK: The shirt.

THE COURT: Okay. And was there evidence
collected from the shirt?

" MS. ZMROCZEK: There was.
THE COURT: And what does thHat evidence show?
- MS. ZMROCZEK: That it -does not match my
cliént. i

THE COURT: Okay. So why do you need a chain

- of custody on that?.

MS. ZMROCZEK: As long as they'll stipulate to
it, Your Honor, then that's fine.

.THE COURT: Do y'all agree that the shirt thét
was collected doesn't match her client? |

MR. FENDER: Judge, we take some excention to

the scientific finding there. It's my understanding

19
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from SLED, and I don't wanﬁ to testify for them,
but -- | |

THE COURT: I'm not asking you to testify, just
tell me Whét.the-reporﬁ.says.

. MR. FENDER: That.basically_they sﬁut'down the
testiﬁg.after they found multiple strands of DNA on
the same garment.

. THE COURT:.VOkay. All right. And so do you
haQe a chain of-custody on4the shirt?

MR. FENDER: Judge, I believe they write,

.physically, on the piece Jf evidence, you know, in

the evidence locker of Ridge Spring. And we
pro&ided apportunity for her to view that,.which she
didn't take advantage of.

_THE COURT: Y'all write it on the Best Kit?

"CORPORAL RAFEIELD: Your Honor, we had clear
bags at the time with the ‘labels of inférmaﬁion; I
filled all that out. The Stuff that was sent to
SLEb, I did the chain of custody going to SLED. |

SLED dces their own processing and .sends it back to

us.

THE COURT: iAll right. Do you have the SLED
chain of custody?

MR. FENDER: Judge, T don't know that off the

tdp of my head. I'm not contesting it. I don't . -
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know if, you know, Mé. Zmroczek is:wanting to talk
about it or notkwanting to talk about it.

THE COURT: Are you.attempting to introduce the
shirt?

MR. FENDER: 1I'm not.

THE COURT: Okay. Are you‘gping to object to
Ber infroducing the shirt?

MR. FENDEﬁ: No objection.

MS. ZMRbCZEK: Then that's settled, Yéur Honor.

THE COURf: And then the Giglio information
about any of the officers.

MR. FENDER: Judge,. before we address that
issue, juétAforvclarification on the shirt and the
DNA, if we are going to go down that route, I would
like the opportunity to have the chemist just kind: -
of come and further explain, you know, as~part of
the State's case in chief, not entefing the shirt
itself, but having a chemist explain what was done
in this case.

MS. ZMROCZEK: I won't have an objection.

THE COURT: Okay;‘ All fight. And what -about
the Giglio ianrmation?
| MR. EARGLE: Your Honor, is fhere someone
specific?

THE COURT: I have no clue. I don't know who

21
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-- I know about two people in this room. I don't

. know anybody. I don't have anyahistory with

anybody.. I don't have any dog in this fight.

. What Mr. -- excuse me -- what Ms. Zmroczek is
asking for is any Giglio informatioﬁ,.which would be
aﬁy} essentié%ly -- i‘m not quoting the case
di?ectly obvigﬁsiy;.l‘m just going off the gené}él
premise of what‘itvstands for iéA—— if there's
something in an officer's file of personnel record
that would .go thafds his or her credibility, it has
to be turned over. ‘Héve Ilsuccinctly stated that --

MS. ZMROCZER: .That's correct.

- THE COﬁRT:‘ -- in a one-sentence explanation of
a very lengtﬁy U.S. Supreme Court case?

MR. EARGLE: We would be happy to get ——‘if
she'sAreferring,giike, Deputy Raffield now who is
the former éhief of police for Ridge Spring, who at

one time was a deputy for-the Edgefield Sheriff's

Office, I'll be happy to get whatever they have and

bring. it to you in a sealed envelope. We'd prefer

you to.ldok at it and'make a judicial.determination

if there's anything in there that: would be Giglio

material; |
MS. ZMROCZEK: I think thathgoes with any

officer.
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THE COURT: That's exactly how I would ask,
yeah. That's exactly how‘I*would prefer to do it.

MR. EARGLE: ° Ahd'you want that for each law
enforcement officer?

MS. ZMROCZEK: Everyone that's going to
testify. |

THE chkT: ‘Well, I mean, if it exists.

MR. EARGLE: If it exists, correct.

THE COURf: I mean -- yeéh,'if there's
something in there that goes directly towards
somebody's credibility, put it in a file, give iﬁ to
me, and I can review if and then determine what, if
any of it, 1is discoverable.

MR. EARGLE: Yes, sir.

Msf ZMROCZEK: And then lastly, Your Honor,
they turned over a bunch of still photos -- going
back to the SLED.issue -- some still shots.that were
taken from the video,.and.then they also took some
pictures of my client's various tattoos. I've seen
no report. 'I don't know whq at SLED isolated the
videos. I dpn't know: if theéy're intending on having
somebody come and testify that they cén make a match
from tattoos t§ these pictures. And if so, I need
that report, their CV and any information reéarding

that.

23
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THE COURT: All righﬁ. Yes, sir. -

CORPORAL RAFFIELD: Your Honor, Joe West with
SLED, he is theirggufu forvéﬁdio/visual., He's the
one that prepared the video. I took the information

to him.. He ‘did all -the still pﬁotqgraphs. And from

‘what I understand, ‘is that he's planning to come and

testify.
THE COURT: Okay. Does he have a report?
MR. FENDER: Judge, we'd have to look at what

was Batés Stamped, but I believe we turned over a

receipt from SLED, but outside of that, it's my’

‘understanding there's no report: from him.,

'THE COURT: -Okay.-

MS. ZMROCZEK: I would say if they attempt to
prbffer him as an expert or to give an opinion-of
some sort; I think I'm entitled to know what.that
opinibn is before the tfiél sfarts.

THE COURT: Yes, she is. .

MR. FENDER: Judge, I don't think we intend to
offer him as an expert. You know, it's our
édntention, you know, we would be laying the
foundatioﬁ for phese matters by asking people who

were there, - law enforcement, the Victim,:does this

fairly and accurately depict? You know, SLED is

more --
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THE COURT: So, hold on. Do you plan on Joe
West testifying as an expert that the tattoos match?

MR. FENDER: That's a jury gquestion.

THE COURT: Yeah. You don't plan on offering
him asAan_expert.in matching tattoos, right?

' MR. FENDER: Right. |

THE COURT: You plan on showing the pictures
and then letting the jury determine whether or not
they match or not, right?

MR. FENDER: Yes, sir..

THE COURT: Okay. I'm not trying to tell you
how you -- I'm juSt»walking}you through it.

What Ms. Zmroczek's worriéd about is somebody
coming up here and professing to be an expert and
matchihg tattoos and rendering an opinion and the
first time she's ever heard about that is while the
guy's on''the witness stand, so -—- but that's not
where you're going with it.

But Joe West is the person who took the videos,
cut out. the photos or whatever, I don't know all
that teiminology, but created it into a still shot. .
And he can certainly testify as to what he went
through to create that into that still shot, but --

MS.lZMROCZEK: And I would just ask for his CV,

Your Honor.

25
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THE COURT: Yeah, 1f he has a CV, r turn it over
to Ms..Zmroqzek.

What'else?

MS. ZMROCZEK: Your Honor, those are all of
thé, I believe,' items on my motion to cgmpél. I
will‘lpok at tﬂe~physical evidence; Toaay}
obviously,ﬁI’ve seen pictures of everything. I
think that we'll have ﬁretrial -- I'll have more
pretriallépecific motions in the mprning based on
missing evidence and things like that, which should
take probably an hour in the morning. - -

THE COURT: Why can't we do it this afternoon?

MS{hZMROCZﬁK: Or we can do it-this}afterhoon.

THE COURT: And if we need to take a break so
you can go -—-

-~ . MS. ZMROCZEK:‘ I mean, I'll need a break.

THE CbURT: Yeah. I mean, you're not ready to
make yourbpretrial motions today?

MS. ZMROéZEK:- I will-be, Your Honor. I can do
them this affernoon.

THEVCOﬁRT: Okay. All right. What else?

What's thévplea offer in this case?

_MR.lFENDER: Judge, there's an offer of a plea
to armed robbery with a cap of 20 yeafs. He'll be

looking at 10 to 20.
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THE COURT: You understand that's your plea
offer?

DEFENDANT: Yes, Your Honor.

MS. ZM?OCZEK: I did relay that to him.

THE COURT: - You understénd‘that's'yéur‘plea
offer?

DEFENDANT : Yes; sir.

THE COURT: Okay. _All'right.

MR. FENDER: And, Judge, for clarification when
we discussed that plea, that was not in the context
of trial. You know, if Ms. Zmroczek would like us
to reopen that, we'd certainly do that, but, you
know, that doesn't hang out there in pgrpetuity.

THE COURT: Right.

MS. ZMROCZEK: He's aware of thaf. I mean,
we'll discuss it again.

THE COURT: If you're going to plea, you need
to plea today to get that deal. You understand
thét?

.DEFENDANT: Yes, Your Honor.

THE COURT: Okay. I'm not telling you to. I'm
just saying once the trial starts, you know, they're
not going to offer yoﬁ that deal anymore.

Okay. What else? What else do we need to take

up”?

27
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"MS. ZMROCZEK: I guess, any rap sheets on any
witnesses.

THE COURT: You got rap sheets on any
witnesses, Mr. Fender, that show something that is
admissible under Rule 60 ——~wﬁatevér it is? |

MR. FENDER: - Nothing, Judge.

THE COURT: Nothing. Okay.

Allvriéhtf What else?

MS. ZMROéZEK: That'é it.

THE.COURT: Ail right. So let's take a break
for an héur, then we'll come back, and whatever the
coﬁple pleas y'all got, we can do those.

| Alllright. Let's take a break for an hour.

Wefll come back and do thosé‘pleas, and -then we'll

‘go ahead and knock out the pretrial in this case

this afternoon.

(A recess transpired.)

THE COURT: All right. We're back on the
record in'Zbl6-GS—41—310, 311 .and 312, State of
South‘Carolina.versus Demarcus Robinson. The State
is present and the defendant is present, represented
by Ms. Zmroczek.

Okay. Whaf else do'we need to take.up prio; to

jury selection tomorrow?

MS. ZMROCZEK: And, Judge, just because I know
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that sometimes I tend to work late, but, éctually,
I'm a little more prépared this time, and I was
going to e-mail the voir dire questions for
tomorrow, but I'm having trouble getting -online,
I've told your law clerk that I wiil have them to
her and to the State before 8:00 P.M. this evening.

THE COURT: Just bring them in paper form
tomorrow.

MS. ZMROCZEK: 2And I'll bring them in paper
form as well.

So the first thing, Your Honor, is I'm looking
at the indictments. There are three indictments,
2016-GsS-41-312, and I.don’t have any issues with
that indictment, but i'm looking at now
2016—GS—41—310 and it's just -- there are a few
things on the back of that indictment, Your Honor.
It says --

THE COURT: Can I see it? Somebody got a --
where is the original or is there a copy somewhere?

MS. ZMROCZEK: I'm sorry. I'thought you had
them, Your Honor.

THE COURT: No, ma'am.

(Pause.)
THE COURT: Thank you, ma'am.

THE CLERK: You're welcome.

29
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THE COURT: Okay. So we're not doing the DUI,
right?
MS. ZMROCZEK: Correct.

THE COURT: Okay. So you want me to look at

3107

MS. ZMROCZEK: 310. So on the back, obviousiy,
just one thing -- well, the first thing is there's a
scrivener's error. _it's»William.Houston. I don't

know thét that matters so much, but I thought that
the Court would certainly like to correct -- make
sure it has his-correct name.

THE COURT: Is that right, Mr. Fender?

MR. FENDER: It's in the body of the
indictment; that's correcﬁ.

THE COURT: . And how does Mr, Houston spell his

‘name?

MR. FENDER: H-o-u-s-t-o-n.

THE CéURT: All right. Any objection to me..
amending the indictment'to'say,that?

MRi-FENDER: No objection.

THE‘éCURT: Okay.

All rigﬁt.' Ms. Zmroczek.

MS. ZMROCZEK: and then the other issue, Your
Honor, it says,.Did -— Without authority of law and

without consent by the following means, to wit: The

\
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defendant, with the use of physical force, did
unlawfully seize and confine -- it says by physical
force and battery on the victim. It's the "and
battery" on the victim that we would like stricken
from this indictment.. It's not part of an element
that needs to:békproved.

We agree fhat the "seized and confined by
physical force" is appropriate language, but I have
the EMS récords, Your:Honor, that shows that there
was no physical injury and -- so we would object to

the battery of the victim language being as part of

l the indictment.

THE COURT: What about it, Mr. Fender?

MR. FENDER: Judge, I think you.can see him

-physically kind ongrab the victim as he's stocking

the shelves, and then he kind of puts a gun to his
back and walks him over to the cash register.
Judge, I think there's a factual basis for it

so that there would be a trial. And I wouldn't

oppose "or béﬁtefy", amending. "and" to "or
~ MS. ZMROCZEK: .Well, I think they would have to

elect. I meén, I think physical force would include

putting a gun to somebody and forcing them to the

cash register.

.MR. FENDER:. Judge, I'd ask the Court to leave

31
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it as is. This is a factual issue and we'll see
video of phis;

THE COUﬁT: Well, I'm going to explain to them
what kidnapping is, so -- and my definition wili
control. So.I think the-indictments puts the
defendant on_sﬁfficieht notice.of‘what he's charged

with and what he's accused of doing and the factual

.circumstances surrounding it, so I'm going .to leave

that one alone.

MS.‘ZMROCZEK: I just wanted to make,sure that,
you know,‘thatvthey don't think £hat there has to be
some'battery, and I know that yoﬁ’il explain that to’
them. | |

THE‘COURT; ‘Okay.

MS. ZMROCZEK: And then on 311, .the indictment
for armed robbery, Your Honor, it saysL‘The taking
of goods and/cr money described as approximately $69
in cufréhcy and/or a carton of ;igarettes and/or a
carbonated beverage or carbonated beveragés, I think
that there needs to be an'electidn if -it was money
or cigarettes or all of it. I .don't ——,if‘it's
Vand&, then we can take the "dr""out, but I ﬁhink
they néed to elect what he's being accused of
fakiﬁg.

THE COURT: Why? - Where is the case that says
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that?

MS. ZMROCZEK: Your'HonQr,'I didn't -- I mean,
I believe it falls under corpus delicti. 'Théy have
to --.they have to determine or they have to say --
if he took all of them. If they want to say "and",
that's fine, but what they're trying to prove is
that he took money or -- and/or cigarettes and/or
carbonated beverages.

THE COURT: All right. The indictment is a
notice document. This is putting the defendant on
notice of anything that the State.would be alleging
that he potentially stole in the allegations of this
armed robbery. And, tﬁerefore, I find_£he currency
and/or the cigarettes. and/or the carbonated
beverages to be apprbpriate.eléments of what the
State c5n allege to prove, either they can prove he
stole all of those things or they can attempt to

prove that he stole one of those things or some

combination of the three of those things.

And I believe that's the'StateVs.attempt to put
the defendant on notice éf what he allegedly stole
during the robbéry, and I find that proper.inside
the indictment. It éctually aids the defendant in
putting him on ' notice of what they‘are alleging that

he stole.

33
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MS. ZMROCZEK: The next motibn, Your Honor, is

just our general motion to sSequester witnesses. We

‘know that the lead investigator, who I believe is

Raffield, and the victim certainly have a right to

‘be present. We would ask that any and all other

-witnesses be sequestered. And we'understand that

that's reciprocal, so we would have any of our
Witnesses sequestered.

' THE .COURT: Any objectién, Mr. Fender?
MR. FENDER:"NO objection.

THE COURT: Okay. So the way -- here's -- now,

"listen, I realize I've never held court.in this
building before, so I don't know who all these

people are. Okay? . So I don't know who-y'all's .

witnesses.are. Likewise, I don't know who your
witnesses aré} if ahy. So i need y'all'to do your
best to internally monitor those people qoming in
and out.

If somebody -- and somebody could walk in, fdr
all I. know, yoﬁ kth, they could be the Mayor of the
Town of Saluda or they could be the next witness. I
don'f know who.tﬁeSé,pebple are, éo if you see
somebédy walk in and you know thé?'re‘nOt.supposed
to be in here, Jjust say, hey, Jﬁdge; can .we

approach? And then we can ask the person to slide
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out without making a scene.

So that sequestration will be recipfdcal, that
means it'll be on tﬂe State and on the‘defense. It
will not apply to the lead investigator. It will
also not apply -- is there more than one victim or
is there just one victim?

MR. FENDER: Just one victim.

THE COUﬁT:' Okay. It will not apply to the
victim in the case, and, of course, sequestration
does not apply to expert witnesses. But I don‘t
know who these people are, so if y'all see them,
somebody waive at ﬁe or say, Let's gpproach, SO we
can ask’them‘to be excused.

Next?

MS. ZMROCZEK: The next is kind of a question,
Your Honor. So I have a Neil v. Biggers down with a
questioﬁ mark. So -- by way of background, the
victim in the caée says that he thinks.it's
Mr. Robinson, noﬁ because he can see his face or
anything, but because he felt like it was the same
build as him. So -- and now they'ré saying that
there's no selection of a photo lineup, but his name
is given by the victim. Sd I guess we neéd to flesh
that oﬁt if ﬁhere's going to be any in-court

identification.
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THE COURT: Okay. What's the State's intention
on.thé victim making an in—couft identification 6f'
the defehdant?'

MR. FENDER: Judge, what.we atfempt to show is
tﬁat Ridge Sbring.is.actuaily aﬂpretty small area.
And the clerk; he knew the defendant. 'They live in,'
éomewhat, about a half a mile or so, something like
that. |

' You know, additionally, this defendant, he

takés his shirt off, puts it around his head, he had

very distinctive marks on his shoulders, as well as'

tattoos and stuff like that, and also'hé'Was'a,
regularkcustdmer at this gas station.

And just to Clarify, he didn't say he knows --

- or he didn't say he thought, he said ‘he knew. We

have audio récording of that. You can hear him say
that he's 99 pefcent sure within just moments of
this happénihg,'and ﬁhen:he laiér'reviewS it and
says,.Yes, thatfs Demarcus. . .
TﬁE COURT: . Does he see a,éhbto lineup?
.‘Mﬁ. FENDER: He does not, not of Demarcus.
THE COURT: Okay. So thé victim is prepared to

testify that he has prior knowledge of the

defendant?

MR. FENDER: That is correct.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

37

THE COURT: That he knows who he is, that he
knows him from the community, that he recognizes him
when he sees him. .Doés he know his name?

MR. FENDER: I don't know that, but law
enforcément is indicating that he does. And just
additionally, like, this happened back in August,
and you'll hear about them playing basketball and

him seeing him and seeing the shoulder and that kind

of stuff shirtless.

THE COURT: Well, there's no -- I don't know
that we need to do a Biggers hearing, but he would
certainly need to iay that foundation before I woﬁld
let him make an in;court identification.

MS. ZMROCZEK: And then also I think the other
part of this, which goes into a motion in limine, is
so Mr. Robinson was accused of shéplifting in the
same store in June of --

THE COURT: Tell me when this allegedly
occurred.

MS. ZMROCZEK: August lst.

THE COURT:: Of what year?

MS. ZMROCZEK: -~ 2016.

THE COURT: Okay.

MS. ZMROCZEK: And so in June of 2016, there

was an arrest of Mr. Robinson. It was maybe never

37
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effectuated. I think they effectuated the arrest
actually after —— I think they effectuated the |
arrest on Auéust 1st for tﬁét shoplifting, but --
so,.ob§iously,.we would movevto.keep out that
shoplifting and that's how he...

THE COURT: Al‘l.right. Mr. Fender.

MR. FENDER: Judge, just for clarification, the
shoplifting incident was two to three weeks before
he robbed £he store, so they had an active warrant

for the shoplifting because they didn't immediately

.apprehend him.

You know, where this comes into this case,
we've talked about this, you know, if Your Honor

instructs us not to mention that, you»know, that's

+ fine, but we --

- As a_matfér of law, you know, they did arrest
this.defendant. And part of the whole prqcess was
the active warrant for.arrest for.the shoplifting,
you know, after they -- afper tﬁey identified him as

Demarcus, you know, by using the dogs and by knowing

where he stayed, law enforcement went to his house
‘with that active warrant, and also based on the

“evidence that they cdllected in this case, they

stopped-‘and then they got an additional warrant to

search that. area, but_leéally -
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THE COURT: I certainly wouldn't let the —-
what is -- Mr. Houston, is that the‘alleged victim's
name?

MS. ZMROCZEK: Yes.

| THE COURT: I cerﬁainly wouldn't let him say
that Mr. Robinson or,somébody that fits
Mr. Robinson's description committed a shoplifting
at the same store three weeks earlier. At this
point, I would leave -- I think, you know, I don't
know why we -- I don;t know'why the police would
need to say he has an active.ﬁarrant for
shoplifting.

I'm not, you know, certainly, they're allowed
to go to his house and that kind of thing, but we
need to leave any incident -- instance of a prior
shoplifting out of the mix. So make sure you tell
Mr. Houston that, that he knows he doesn't need to
go into that.

I'm not saying that could become relevant later
based upon cross—-examination or any potential

defense case, but, at this point, in the State's

" case in chief, we need to leave the shoplifting out.

MR. FENDER: So just for clarification, Your
Honor, you're asking us, basically,  to have law

enforcement to testify that they went to a known

39
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place that he stayed --

THE COﬁRT: Yes.

MR. FENDER: -- leaving oﬁt the act of
shoplifting?

fHE counf&-‘Right;.

MR. FENDER: Thank you.

MS. ZMROCZEK: And I know that he mentioned
dogs again and I thought we had covered that
earlier.

MR. FENDER: No dogs.

THE COURT: ‘Hé was just explaining to me what
was gbing on with them, right? ’

MR. FENDER: TIt's just, ybu know, we've got
kind of three different ways of getting from point A
to point B, but it sounds to me like, in keeping
with Your Honor'é.instruction, just goiﬁg on —-

THE COUR?: Yeah. I thiﬁk they can say, you
know, we, you know, we went torwhére he was; we
knew, you know, we had information about where he
lived or something of that nature without going into
he had an active warrant for shoplifting at'the.same

exact store. I think that will clearly fall under

404 (b) and -- he's not even convicted of it probably

at this point, is he?

Even if he is, you know, if he testifies or
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something iike that, wé can revisit éll that, but at
thié point, on the State's case in chiéf |
presentation, that will need to. stay outt

MS. ZMROCZEK: And then also along that same
line of the 404 (b) evidence, on the -- and I'm sure
that they're not going to introduce the radio

traffic, but there's radio -- on the radio traffic,

there's talk about him possibly being involved in an

Aiken burglary and them looking for a vehicle. So I

just wanted to make sure that they understand that I

want -- unless he gets én the stand, obviously
that's fair game, but --

THE COURT: Are you good with that?

MR. FENDER: Judge, we're good with leaving out
the Aiken stuff, but if she's gets into trying to
hem them up on the different times aﬁd stuff like
that;'that may open the door to stuff relevant just
fo’this particﬁlar incident.

THE COURT: Okay. What I'm talking about is on
direct. If she opens some door on cross, then we
can take a break and flesh it out.

MR. FENDER: Yes,,sir.

THE COURT: But n0'one’needs.to be saying, We
think.he's;involved in a burglary in Aiken, or, you

know, he's got warrants out of Aiken, or, the car's

41
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wanted frém Aiken, or anything like fhat.

.MS; ZMROCZEK: And then the next‘thing I have,
Your HonQr,Tis_a motion to suppress any evidence
gathered as a result of a search warrant.,

THE COURT: OCkay..

MS. ZMROCZEK: I was provided a search warrant

and a return. And my first concern, Your Honor, 1is

.1t said, Supplemented by oral testimony of the

affiant. So I think -— and I can hand up a copy so

Your. Hondr can see that; it will probably be

helpful. and it's pages 95 through 99 of 117.
(éause.)

THE COURT:  Okay. What's your motion on the
search warrant?

MS. ZMROCZEK: Well, Your Honor -- well, I
guess my.fifst.question is what was the --=- and I
fo:warded thekcddrt a'case. I e-mailed if to you,
as well as ydurfclerk and to Mr. Fender. It's State:
v. Alphonso Chaves Thompson.” . It's filed February
22nd, 2017. |

So I think .that, Your Honor,-what_we need is
téstimony to see -- i,think, based on,K just the very
limitgd infdfmation-that1was given in the written
affidavit, which was —- since I don't have it in.

front of me, bear with me -- but I believe it says
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that the reason that they had the probable cause to

search his house was because he was found wearing

‘gray boxers and- that. you can partially see some gray

boxers in the video. - And if I'm misspeaking, please

- correct me, but I think that's what it said.

~ THE COURT: Okay.
MS. ZMROCZEK: And then it says, but -- and

that, in and of itself, I think the case law is

pretty clear-that that --

THE COURT: Well, what the affidavit says is
that the offiCer was -sworn and.states-fhat the
defendant did, on August the 1st, 2016 -- ﬁhere's an
extra 5 at the end ofv2016, that's probably a typo
-- did commit the cfiminal>offense of armed robbery
at the Circle K, 300-A East Main Street, Ridge
Spring, within Saluda County.

The defendaht, after the robbery, fled to the
éddress of Merritt Avenue and was located within
the same. The defendant was still wearing partial
clothing from the armed robbery, which was observed
on the stére video security video. The store clerk
also advised that he knows the defendant personally
and identified the subject'during the robbery.
That's what it séys.

MS. ZMROCZEK: Okay. And our concern is the

43
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"fled to Merritt". I don't know £hét there was
any —-- any evidence that I could find of that. - And’
so, I guess, our question is what's the basis for |
that information?

fTﬁE COURT: And what's your <client's standing
to challenge the search warrant? |

MS. ZMROCZEK: ' Well, it was his family's -- it

was his mother's hous¢: He was staying there. Aﬁd
so, Your Honof; we believe‘ihatjthat gives him
stahding. He ﬁad'a room, he had his stuff in,a room
and was a part-time resident'there; at least an
ovefnight resident.

THE COURT: .Okayf

MR. FENDER: Judge, jﬁst for clarification,
this is all within a verylsmall area. You know, law
enforcement was acting .on the defendant, you know,
running back to Pecaﬁ Grove, I think, was the name
-- you kndw, hé’s a regular customer to and froﬁ
there -- actuélly,went to that house with an active
arrest warrant for shoplifting, knocked on the.door,
talked to mama, I‘believe;'and she says, -Yeah, he's
upstairs.

| bjudge,'that legally ga§e them the right to go

up thefe'ﬁﬁéf'based on the warrant alone. But

outside of that warrant,'they called a time out.
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They said, hey, we're seeing cash, we're seeing a
gun -- |
THE COURT: We need to take testimony on all of
that so that the record's clear. I'm'nof saying
that what you're saying is not accurate, but the
best way to do it is to take.testimony.
MR. FENDER: 1T call Mike Raffield to the stand.
'"THE COURT: Okay. " Come on up here and be
sworn, and we'll get this in through tesfimony and
then we can make éure the record's clear.
MICHAEL JAMES RAFFIELD,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. FENDER:
Q . Just getting right to-it --
MR. FENDER: Judge, can I go forward with
direct?
. THE COURT: Yes, sir, absolutely.

BY MR. FENDER:

Q Can you please identify yourself for the
record?
A I'm Michael Raffield, currently with the Saluda

County Sheriff's Office, former Chief of Ridge
Spring Police Department.

Q . Did you have the opportunity to apprehend

45
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Demarcus Robinson in August of 20167

A I .did.
Q Can you -- where did you apprehend him at?
A . At Merritt Stréet. I was familiar with

that loéation. I had been there before:

Q  What led,you‘to that location?

A . I was doing another investigation involving
Demarcus Robinson. I knew fhat his family lived

there and spoken with them.

Q Is that in relation to an armed robbery? .

A Part of it,, yes.

Q@ °~ What happened'at the scene at the Circle K?

A On the incident date; in this incidént, was an

armed robbery.
Q .But outside of: that, did you know Demarcus ffom
othér‘incidénts‘and from your law enforcement‘
activity in a small are%?.
A I did.
MS. ZMROCZEK: And, Your Honor, we would object
to that being in front ofnthe-jury.
-_ THE COURT: We're not in front of a jUry.
M§.~ZMROCZEK: I understand.
"THE COURf: Kéép going. . .
BY MR. FENDER:

Q What led you from the gaé station to the house?
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A The initial information I had received from the

first responding units was that the victim had

already identified the subject as Demarcus Robinson.

I was already familiar that Demarcus had stayed at

Merritt Avenue. And I went straight to that

location because the officers,'at that time, were

tracking parallel to Main Street going‘westbound

back toward that residence and were not far from it.

Q Just to tell us a-iittle bit about that gas

station, is there kind'of a ﬁrail or a cut—through

with a fence? |

A There was a fence and_there was é trail, but

not one that people would normally travel. But the

direction ffom that point where the officers entered

the woods, they were going straight to the back of
~Merritt Avenue to some'wooded -- a wooded area

in a field.

A trail to the defendant's neighborhood?

Correct. |

-Did you also recoVer loose bills?

Loose what?

‘Loose bills.

Correct. The victim told us‘that the defendant

had ran éround the Pecan Grove side of the business,

so there was money in the front parking lot. As we

47
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went around the business going dewn Pecan Grove,
just‘off the sidewalk in the front yard at 111 Pecan
Grdve, there was a single fivé—dollar bill. 1In
relationship to the little éinglefwide there, it was
maybe a third of the way déwn:in front‘of_it;
.Further progression just around the corner of

1

the single-wide in the grass, there was a black

©. T-shirt. .

Q@ -What happened. when you got to that residence?
A -I made contact'——tér attempted to make contact

- by knocking on the door and didn't get énybody to

the door ipitially. I éontacted our dispatch.and
got the —f‘Dematcus Robinson's mother's cell phone
number from prior callé; got her oﬁ the phone, asked
her to meet me at the front door.

Once she met me at the front door, 1 asked her
if Demarcus was theré. Sﬁe turned her body sideways
and said, What‘s'going.on? I explained to hervthere
was an armed rotbety. She turned her head, put it
down, walked the hallway and started going up the'

stairs and started calling Demarcus' name. I -

_followed.in behind her, went upstairs, located

‘Mr. RbbinsQn.

Q - At this'point, as well as this armed robbery,

you also had an active arrest warrant for
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shoplif£ing?'
A I did.
Q l What did you observe upstairs?
A He was secured. - He was not laying on a bed.

He was laying on, like, a sleeping bag with clothing
underneath that. I immediately saw fives and ones
folded. So I went ahead and seéured him in
handcuffs, asked, at that time, Lieutenant Padgett
to stand by so I could do a search warrant. He
agreed to stand by and not let anybody in or out of
the room that he was discovered in.

T went and coﬁducted-a search warrant, I
believe it was through'Judge Horne, returned and got

Evan Garris to execute a search warrant.

Q What did you find as a result of that search
warrant?
A The money that was underneath the bedding -- I

can give you the exact’totai if I look in the
report. Located was 41 U.S. dollars, 5 in five
bills, 16 in ones, located undernéath the sleeping
bag. Two pair of black shorts were also located
underneath the sleeping.bag.

A camo backpack was located in the cldset
witﬁin the same room, whichvcontained a box of

Magtech .38 Special bullets containing 35
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cartridges. And I remember seeing a blue Rubbermaid
top on the bottom of the closet -- the'closet didn't

have any clothes or nothingﬁthat I remember hanging

in it -- undefneath that was a silver or

gray-in-color revolver with five rounds in it.

And I noﬁiced on the top shelf, ﬁhere.was
NéWport cigaréftes and a, what I call, a cigarilib;.
but‘it's the foil that a cigar comes in. And after
looking at‘the video, I had seen the defendant
holding a- carton of cigarettes -= i couldn't make
out the brand a£ that time -- and the.single Cigar..
So those ére the items that we discovered after

obtaining the search warrant.

Q And these are the same items from the crime
~ scene?
A It is.

" . .MR.. FENDER: Thank you.:
CROSS—EXAMINATION
BY MS. ZMROCZEK:
Ié it deputy now?

It's corporal.

Corporal Deputy.

Q .
A
. Q - Corporal. Thank you.
A
Q

- Really? 1Is it okay if I just call you

corporal?
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So, Corporal, when you -- you responded to the

Circle K?

A Uh-huh.
Q At what time was that?
A I don't have the actual CAD sheet. The exact

time that I signed on the radio and told dispatch
I'd be en route would be on a CAD sheet.

Q Okay.

A I can tell you the incident occurred,
approximately, 2:42, and I would imagine that I was
en route within probably 20 to 30 minutes. But,

again, to be accurate, I'd have to see the CAD

sheet.

Q . Okay. And then you went straight from the
Circle K to Merritt?

A I went straight from my residence, because I

was off duty at the time, in the direction of the
Circle K, was able to communicate with units on
scene. And their preliminary investigation was
conducted by, at that time, Captain Grenie;.with the
Ridge Spring Police Department along with Saluda
County Sheriff's foice.

Based on the information they had already
received, I went straight to -Merritt Avenue

because I had knowledge that Demarcus Robinson lived

51
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there, and they were'already tfaéking in that
direction. And he was already identified by the
clerk fhat was on duty that night.

Q '-And you said that his mother went in and you

followed her?

A When I first made .actual contact with the
mother, I asked.where Demarcus was at. She asked me
what was going on. I explained to her there had

been an armed.robbery and that Demarcus had been
identified. She turned, dropped her head and |
started walkingsaﬁay and-cailing Demarcus' name
going up the steps, and that's when I entered the
residence and followed her up.

Q Okay. When you gdt to tﬁe steps, .you
immediately put him in handcuffs, so he was secured?
A lHe was. laying on a bedding of like a, best I
can remembér, like a sleeping bag with clothing and
stuff up underneath it. The first thing I did was
secure his hands, looked for immediate weapons right‘

in the general area, that's when I observed the

-money and then he was handcuffed.

Q Okay. And so, at that time, -he's -- at that
point, he's in custody?
A Correct.

Q" And you take him out of the house at that
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point?
A I actually got Captain Grenier to transport him

to the Saluda County Detention Facility.

Q Okay. And did you remain ;n the house?

A I did.

Q | Okay.

A For a very .short period of time.

Q But you didn't do any searching while ?ou were

in there?
A Oh, no, no. I immediately aske& Lieutenant
Padgett to stand by to -- because the family was
trying to walk through that room, and hold that room
for me secure so I can go obtain a search warrant.
Q Ahd who 1is -- when you're on the call radios,
who is .300? When it says 300 and they call into
dispatch, who is that?
A 300 is the idéntifier for the chief of police
of Ridge Spring, which, on that date, was myself.
Q Was you. Okéy.

And so there were other people there as well in

addition to you, correct?

A ' Correct.
Q Okay. And -- so then you left the premiées?
A _ Once I asked Lieutenant Padgett to stand by and

secure that room, I did. I went back to my office
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and qﬁickly typed up a search warrant and drove

across the county to meet with Judge Horne.

Q And- judge who?

A Judge Horne.

Q Okay. He's a magistrate?

A He‘s one of the two magistrates, correct.

Q And what time did he sign. that searchiwarrant?
A I would have to look at the CAD sheet.

Qi Would it a;so be on the search warrant?

A It péssibly coﬁid be. I don't remember a time

being on iﬁ. It's probably going to be reflected on

-~ the CAD sheet.

There's genérally not a time identifier on the
searéh warrant that I can remember ever seeing, but
it was shortly after the armed robbery within, just
speculating, éﬁ hour and a half,.two hours. But,

again, to be specific, we need to look at the CAD

" sheet. We tried to get our dispatcher to --

MS. ZMROCZEK: Your Honor, I can show him -- if
I may seelit, then,I‘can show him and then show you
as well. |
Q I'm goihg to_show you the search'warrant. And
éﬁ page - 98 of 117; is that. the affidavit that you

filled out?r‘Is;that ydur‘signaturé?

A It is. And that is my initials, and that's my
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handwriting for the date and ﬁhe‘time, which is
8/1/16 at 0700 hours.

Q And that means -- that's whét time that that
was signed and presented to the judge?

A The one line through is on a Deputy Clark,
which would have not been correct. I believe that's
why T initialled it, dated and timed, but I'm not
sure exactly when I actually put that on there. I
would imagine I put the 0700 when I made that
correction, but I canft tell you for sure that it

was done at the time that I met with the magistrate

"or if it was an hour or two later. Again, I'd have

to defe; to the CAD sheet.

Q It also says that it was supplemented by oral
testimony, your search warrant. Do you recall that?
a I'm familiar. What's your question is what I'm-

waiting for?

Q  Okay. My question is what -- what oral
supplement did you provide to the magistrate?

A The geﬁeral language that we normally -- when
we present a seargh warrant is we hand the search
warrants to tﬁé jﬁdgeu In this casef it was Jﬁdge
Horne. I handed him three copies. Generally, he
asks, Is this truthful -- or whatever a judge

normally asks -- Raise your'right hand. I submit,
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Yes, it is. And the judge, after reviewing it,

signed it, handed it back.

Q- So you did,not provide him ahy addifional
testimony?

A Nét that I recall.

Q Okay. So it was just what's on the search
warrant? | |

A Correct.

Q You said that in the search warrant, that it
was —-—- that éétson hadkbeen identified, but alsoc

that they were wearing gray boxers that-had been
seen on the video. When did you watch that video?
A That morning along with the manager and the

regional manager who had arrived before this was

over.
 .Q And that was prior to going to Merritt?
A That would be after going to . ‘Merritt, but

that warrant you're réferring to is a second
warrant, which was effected at the jail'on
Mr. Robinsoﬁ;s‘clothing. |
MS. ZMRQCZEK: Your Honor, I have no further
questions. . - - |
THE COURT: Rédirecté
| * K Kk ok

* k k Kk
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REDIRECT EXAMINATION
BY MR. FENDER:/ |
Q Just to cla?ify for the record, you didn't do a-
photo lineup on Demarcus, right?
A I believe I actually sent one off to SLED, but
i don't remember presenting one to anyone,

specifically the victim, William Houston. I know

. that I showed him the one of the‘COrdefendant, but

I'm confident I did nét show one -of Demarcus because
of the fact that he had already-identified Demarcus.
Q So. you did a photo lineup of.Terréll? |
A Of Terrell, correct. |

MR. FENDER: Thank you. Nothing further.

THE COURT: Okay. vTHank you.

All right. Ms. Zmroczek.

MS. ZMROCZEK} Your Honor, in addition to the
case that I sent you, I understand that -- I
understand the difference between a search incident
to a lawful arrest. We;re not arguing that there
wasn't a reason to-arrest him, but the éaSe law,

specifically, State v. McTier, M-c-T-i-e-r, which

is, 264 S.C. 475, 215 S.E.2d 908, it's a 1975 case,

and thefe are several that follow that, but that's
the seminal case, Your Honor, it says that when --

when searching irncident to a lawful arrest, once a

S7
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person is in ---is in custody, that his immediafe
persqﬁ and surrounding can be available.

The testimohy_that was giVen today. is based on
wﬁat the search warrant says. And as é basis for

the search warrant, Your Honor, there's obviously

some discrepancy between what is in the search

warrant and what was testified to today because, as

I believe you5read'in~theltestimony, it's. stated
that defendaﬁf was seen Qearing graylboxers juét
like on the videé.
THE COURT: The word gray boxers never came out

of my mouth. The oniy person —--

MS. ZMROCZEK: Oh, sorry, clothing.

' THE. COURT: fhe‘ODly person who says ﬁhe word.
grayiboxers is you. It says, The defendant was

still wearing -— was found still wearing partiél

. clothing from the armed robbery, which was observed

on the store video security video..
‘MS. ZMROCZEK: Right. Sorry.

‘So the partial clothing'is what I'm fodusing on

and observed on the store video, that that affidavit

for the search warrant was based on watching the

store video, which officer -- Corporal Raffield
testified that he didn't watch‘thaf until after

applying for;the'Seafch warrant. So that's where my
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concern lies, Your Honor, is the veracity of what

was sworn out to the magistrate at that time.

THE COURT: Mr. Fender.

MR. FENDER:.-Judge,'again, he can. rely on
hearsay for that purposes. |

Judge, he had a -- he had to get an arrest
warrant to go there.- Mom says hé's there. They go
up.there. They see stuff used in the crime. They

don't immediately search, they stop to get ancther

warrant.

You know, Judge, I think law enforcement
followed the proper procedure, you know, given the

facts and circumstances of this case,. especially

considering there is, you know, this is pretty hot

here. We're talking about the course of én hour of
two when this whole'thing went down.

And anotﬁer officer did see the video and then
this officer relied in part on that and other
independent facts in regards to the warrant issue.

THE COURT: - Anything else, Ms. Zmroczek? .

MS. ZMROCZEK: -That's all we have, Your Honor.

THE COURT: Okay. - I find the search warrant to

be permissible and it should not be suppressed and

the éontents of the sedrch should not be suppressed. -

The officer went to a'duly—appointed'magistrate, a

59
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fair-and impartial magistrate, and'presented him

. with this affidavit which he swore to be the truth

to the magistrate. And the-affidavit contaiﬁé a
sufficienf probable cause for the;basis that the
defendant had committed a crime and that he was in-
the incident locatioﬁ;

| And one df the ;H I guess, one of'the.unique
things about ﬁhis,that~setsythisrapart‘fromlthe
case, - the.2017 éése, and Ms. Zmroczék quoted it, is

the -- the time difference, because in this

situation, we're looking at an incident that had

just occurred, an officer that.was just made aware
of iﬁfofmatién. ‘Wefr¢ dealiﬁg-with very q;dse
proximity‘bétWeen incident iocationn offiéér
reépéndiné in placekto be searched.

'And it just flows logically that he was seen --
that the defendaﬁt was.seen committing the crime by
a‘perspn that he knew. They were given fhe
directionrthat helwas running.”:His —-= fhe“home, thé
plaée Qhere he admits that he was staying overnight,
was in close‘proximity/ that's the-posi;idn in which
they were looking fbr_him. Officer Raffield --

Corporal Raffield knew that's where he stayed,'and

-he had authority to search the defendant and the

surrounding area’just‘based upon-the law search
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incident to arrest. . But they went above and beyond
that and took the time to secure the premises to
make sure that the defendant was secure and the
location was secure and go get a search warrant.

So I think it flows naturally that based upon
the evidence that they were given that the defendant
committed an armed robbery, which would mean armed

with a.weapon and/or the presentation or the

_ representation of what appeared to be a weapon, that

evidence would flow from the location he's at within

a very short period of time of when the incident

allegedly occurred, and I find the search to be

appropriate based upoh,the relevant case law.

Next? .

. MS. ZMROCZEK: And, Your Honor, just so we can
clear up a few —- I know that today there was no
jury --

THE COURT: - Okay. So we need to be careful
when these officers, and we're -—- for the record,
we'revin a pretrial hearing. We're outside the
presence of the jury. There's not even a potential
juror sitting in here.

And I understand why you took the steps that
you ﬁodk,,Corporal Raffield, that makes perfect

sense to me. You knew where he lived, ryou knew that
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he‘wa; accused of -= or he:had a Warrant for him
previﬁusly robbing the store, and I -- the way that
your mind works and flowed and the things that ybu
did ﬁade perfect sense to me. Some.df the things I
need you to.not éay.

So ybufsay, at one point, I called dispatch to
get his mom's phone number because we had the number

on record. I think you can, you know, switch that

-around to, you know, we.-- using information sources

that are available to us, We were able to obtain his

mom's phone number.

Yoﬁ kndw-4—'you know, I don't want you saying
' .anythihg, well,.I.knew - What.I:don}t wantlyou to.v
creété the impression ;— let me say iﬁ in the big
.picture bettér -- is that I knew who Demarcus

Robinson was ‘because he was a menace to the society

of Ridge Spring and everybody knew who he was

-because we all thought he was going around

shoplifting and robbing. And I understand that may
be your position, even though you haven't .said that,
but I don't want to give off the impression that

he's just a known menace to the society of Ridge

"Spring, and so- that the jﬁfy thinks that has

anything to do with whether or not he committed this

armed robbery, you know.
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So just -- Mr. Fender, probably whoever 1is
going to handle his testimony, just when you walk
through it this afternoon or tonight, just kind of
walk through it and so he's, you know, can kind of
practice how he wants to say those things without
saying that.

Now, the flip side of that is -- and,

Ms. Zmroczek, you know exactly what I'm about to say
-- you know, don't open the door to it on
cross—examination or I may let him say exactly, you
know, how he knows who he is or where he's going.

. MS. ZMROCZEK: I'm familiar with that.

And, also, just -- he said that officers were
tracking, and so I just have to -- I gelieve that
what they testified to earlier is that this dog, who
isn't really a tracking dog, was the one that they
were following, so maybe if we can sort of somehow
clean that up.

. THE COURT: I think it's fair to say that there
were officers oﬁ scene looking for Mr. Robinson. Is
that a fair way to put it?

CORPORAL RAFFIELD: Looking in the direction
that the victim told us he ran. |

THE COURT: That's right. And my understanding

is Mr. Houston says, you know, he robbed me or
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whatever he says —-- of course, I‘haven't heard him
testify -- but he basically goes.out and goes fhis
way and, you know, the officers, whether they be
City of Ridge Spring or Saluda or SLED or#whoever,
show up-and go in that general direction, which is
- that's'berfectly fine to say. I dbn’t want them

to think they have some court-qualified dog

.tracking, you know, expert kind of thing. But it's

perfectly_fine to say, They showed up and they went
in that direction because they're, you know, they're
trying to apprehend somebody. Make sense?

CORPORAL RAFFIELD: Yes,-sii.

THE COURT: Thank you.

What else?

MS. ZMROCZEK: And, Your Honor, I‘believe, at
this time, those are all of the -- those are all the
pretrial motiohs I have.

THE COURT: Anything from the State that we
need to take up pretrial?

- MR. EARGLE: YourlHonor, the onlymthing'was
before lunch about the Giglio material.

THE COURT: Okay.

MR. -EARGLE: Just for thevrecord, I've spoken

"with the Saluda Couhty Shériff's Office, the

Johnston Police Chief and former Chief of Ridge
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Spring's Mike Raffield, any officers that are
testifying, to their knowledge, has no Giglio
credibility issues.

This came sealed from the Edgefield County

Sheriff's Office where Corporal Raffield was

.formerly employed.

THE COURT: All right. Thank you very much.

MR. EARGLE: Yes, sir.

THE COURT:__Okay. So theAState has about how
many witnesses? I'm Qot;holding you to this number;
I'm jﬁst trying to get a ballpark.

MR. FENDER: I would estimate a maximum of six
to eight.

THE COURT: Okay. 2And is there a video to be
seen?

MR. FENDER: There is a brief .video, Your

- Honor.

MS. ZMROCZEK: Actually, I'm glad‘you brought
that up, Your Honor. That's why you get paid the
big pgcks. '

So they provided me a DVD last week of a body
Cam.interview with someone who's been arrested as a
co-defendant. And on that body cam, officer --
Cofporal Raffield keeps saying, There's audio and

video, ‘'we got it all, there's audio and video, which
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gave me some pause for. concern, Your Honor, because
the video that I have has no audio. And I

understand that officers can lie, they're allowed to

- do that, but I wanted -- I asked Mr. Fender if his

DVD had audio and he said, no. So I just wanted to

make sure that that was just some investigation

.manipulation tool as opposed to there's audio that I

don't have.
MR. FENDEﬁ;” Judge, it's my understanding that
the video from the scene does have audio. And just

for clarification, that was'with Terrell Lockett,

who's, like, the .co-defendant. .They were trying to

inter;ogate him. He's not related to this case. I
mean, the S£ate may or may th call him.,

THE COURT: Doés she have.the video_that has
the -- whatever the audio is on it?

MR. FENDER: We've provided her with the same
stuff- that we-ﬁave, so I don'téknow if there's some
issue with gétting it to play or that kind of thing.

MS. ZMROCZEK: And I'll meet with him
afﬁefwards;

--THE,COURT: Okay. All right. What else?

Sé you've got aboﬁt Six witnesses and there is

a video?

MR. FENDER: VYes, sir.
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‘THE.COURT: .Okay. And how aré we blaying the
video?. | N

MR. FENDER: Judge, we're probably going to be
playing it from.é laptép directly to a TV screen.
And we also have some. photos aﬁd‘just'a couple
pieces of physical e%idence.

THE COURT: - And you have all the equipment that
you need to do that?

MR. FENDER: VYes, sir.

THE COURT: Okay. And what time does the jury
panel come in in the morning, Madame Clerk?

THE CLERK: They're coming in at 9:30. We'll
be ready by 10:00.

THE COURT: Okay. So y'all will be ready to
start jﬁry selection af 10:007?
| THE CLERK: Yés, sir.

THE COURT: All right. What else,
Ms. Zmroczek?

MS. ZMROCZEK: I think that's it, Your Honor.

I think that if they have some photographs and we

can look at this video,>we can do that, obviously,
now that.we have some time. And I will have my voir
dire questions in the morning. It's the same that
yoﬁ've seen.

THE COURT: - Okéy. Yeah, whatever voir dire and
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witness.list that you have,- go ahead and.gét those
to us in paper form,.make sﬁfe Madamé Qoﬁrt,Reporter
has a copy éf your. witness listlso'she knows'exactly
who they are.

And anyfhiﬁé glse from you, Mr. Fender?

MR. FENDER:  thhinglfrom the State.

THE COURT: From Ms. Zmroczek?

MS. ZMROCZEK: thhing,. |

(The proceedings were conéiuded for November
6, 2017.)

(The follbwing proceedings.were held on
November 7, 2017.7)

THE COURT; 'All ?ight. Ladies ana gentlemen,
aé‘I expléined tQ~youAthis morning;'ygu are here for
a term of criminal court, and wé willvndw.proceed
with that.

Is the State ready to proceed?

MR. FENDER: Yes, Judge. We do have a matter

of law. May we . approach?

. THE COURT: Yes.

(Whereupon, a bench conference was held off'
the record in the presence of the jury‘panel,‘but
out of the héarihg of the jury panel.)

THE COURT: All right. 1Is the State ready to

proceed?
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MR. FENDER: Yes, Judge.

THE COURT: All right. You may call your case.

MR. FENDER: State calls State versus Demarcus
Robinson on 2016-GS-41-311, true-billed indictment
armed robbery; 2016-GS-41-310, kidnapping; and
2016-GS-41-312, possession of a firearm during the
commission of é violent offense.

THE COURT: All right; Ladies and gentlemen,

the State has called its case. This is the State of
South Carclina versus Demarcus L. Robinson.
Mr. Robinson has been indictea by the Saluda County
Grand Jury for one count of armed robbery, one count
of possession of a firearm during the commission of
a violent offense and one count of kidnapping. And
I hold in my hand his indictments.

- Now, the fact that Mr. Robinson was indicted in
this case is nof proof of anything. It is not
evidence of anything. Thésé indictments are simply
the documents that give this Court the authority to
hear this case. They are not proof or evidence to.
these indictments.

Mr. Robinson has pled no£ guilty. That plea
puts the burden of proof on the_State to prove his
gﬁilt to a jury beyond a reasonable doubt.

I'm now going to read the indictments to you.
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Again, these are allegations at this point. And the
first indictment is.for armed robbery. .It alleges
that Demarcus Robinson, along with others, on or

about  August the 1st of 2016, in Saluda County, at

‘the Circle K, located at 300 East Main Street, Ridge

Spring, South €arolina, while armed with a firearm
described as gray in color, feloniously take from
William Houston, thé‘store clerk, the victiﬁ, by
means: of- force or intimidation, the goods and/or
monieévof the victim, and that he, along with
others, did threaﬁen the victim with the
representation of a firearm taking goods and/or
monies being described as follows: approximately[:
$69 in U.S. currency and/or a carton of Newport.
cigarettes and/or carbonated beverages, with the
intent to depfiVe'the owner permanently-pf the
property.’ | |
The‘secondpindictment,~againf which is an

allegation at this point.-- excuse me --— which is an

’allegatipn,_is that Demarcus Robinson did, in Saluda

County, on or about August the 1lst of: 2016,

" willfully and unléwfully display a firearm during

the commission of a violent crime of armed robbery

in violation of the South Carolina Code of Laws.

And the third indictment, which is,tagain,'an
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allegation, is that Mr. Robinson did, in Saluda
County, on or about August the