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- the mandates of the South Carolina Constitution. -

i

P

STATEMENT OF ISSUE ON APPEAL A
The trial judge, who otherwise presented jury instructions that corr'éétly conveyed the
relevant and applicable South Carolina law to the jury, properly declined to present the requested

jury instruction on evidence of flight because that instruction would have constituted an

improper, confusmg, misleading, and unconst1tut1onal comment on the facts in'direct v1olat10n of

)



: STATEMENT OF THE CASE
/ : 7
InJ uly of 2016, Appellant Terrell Freeman was arrested in Charlotte, North Carolina,
e (
along W1th his confederate Nicholas Jacob Mclver, 1n connection to the execution style killing

of a woman a few days earlier in North Myrtle Beach South Carolina In May of 2017 the
Horry County Grand Jury indicted Appellant for murder, kldnapping, possessron ofa weapon '

during the commission n of a violent crime, and grand larceny On April 23,2018, a jury trial

!

was commenced in the Horry County Court of General Sessions with the H,onorable SteVen H
John, circuit court judge pr'esiding.2 During the‘course of trial the trial'judge ¢ dire'cte'd- a verdict o
o of acquittal on the kldnappmg charge Thereafter at the conclusion of the ﬁve day trial, the jury

conv1cted Appellant of grand larceny while acquitting him of the remaining charges Followmg

~
g

the verdict the trial judge sentenced Appellant toa ﬁve -year term of 1mprisonment 4 Appellant .

then filed a timely‘ notice of appeal.

* Just like Appellant, Mclver was indicted by the Horry County Grand J ury for murder

" “kidnapping, possession of a weapon during the commission of a violent crime, and grand

larceny. (R p- 14). ’ _
_ 8 _ N

z Mclver was tried Jomtly With Appellant. (R. p 14)

3 The jury conv1cted Mclver of murder, possessron of a weapon during the commissmn ofa
violent crime, and grand larceny. (R. p. 566). :

4 The trial Judge sentenced Mclver to an aggregate term of imprisonment of forty-five years for

~

hlS convictions. (R. p. 577). : -

z

| : 2
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STATEMENT OF FACTS -

A

B Around midnight on the night of July 8, 2016 Amanda Fisher (“Victim”) left her home'

in Shallotte ‘North Carohna and headed to Myrtle Beach South Carohna along with her cousin, -
| Tabetha Oxendrne to celebrate Oxendlne S brrthday (R pp. 132 134; ppf137 138; p. 145 p- |
| 336; p 406 Pp- 411 -412). At approx1mately 1:00 2.m. in the early morning hours of July 9,

2016 the two checked 1nto aroom at the Hohday Sands North Hotel and ventured out onto the
. room’s: balcony (R. pp. 166+ 167 pp 320- 321y pp 413 -414). As they relaxed together on the -
'\balcony, two men——Appellant and McIver——walked by on the street below and made contact

w1th them (R. pp 41 3 41 5) After that Victim, Oxendme Appellant and Mclver partled

together for the next few hours in both Victim and Oxendme s room- and Appellant and McIver s

' room at the nearby Lancer Motel5 (R Pp- 155 157 p 161; pp. 163 164 Pp- 168 169 p 174; p.

" 336, pp. 340-341; pp. 414417) e “ SRR P
Later on that mormng, V1ct1m started to drive Oxendine back to her aunt ] home in North

Carohna and McIver suggested he and Appellant accompany them on the trip. (R p 350; pp

~

418- 419 p. 423). The four then rode back to Oxendme s aunt’s home\ and Oxendme was .

' dropped off there around 9: 45 a.m. (R. p. 350; p /423) After that, Victim headed back to Myrtle_' -

\
)
Beach in her vehicle along w1th Mclver, who was in the car’s front passenger s seat, and

Appellant who was seated in | the back beh1nd the dr1ver S seat (R pp- 421 423 . p. 428).
-
On the -way back to Myrtle Beach, V1ct1m stopped her Vehrcle in the parkmg lotof a
'K&W Cafeteria restaurant located in North Myrtle Beach around 11: OO a.m. (R pp. S1- 52 p.
N

56). Shortly after that, a gun was pressed to Victim’s head just above her r1ght ear, and she was

fatally shot. (R. p. 54; pp. 203-204; pp. 206-207,; ‘p. 209).

s While partying together the four consumed alcohol and 1ngested drugs (R PD- 206 207 pp-
383 384; p. 414). . : .



3

In the ivmmedi‘ate aftermath'of the seemingly-random _killlng_, Appellant and Mclver
iworked together to{\drag and push Victim from her vehicle’s driver’s seat onto' the pavement
outside.” ‘(R". op. 54-57; pp. 63-64; op. 68-69: pp. 72-73; . 91; p. 126) The two then quicldy
“drove out of the parking lot in Vrctrm s vehicle and headed back to their motel room. (R p. 54;

- 'p 351 P 356 State S Ex # 17 (Recordmg of Surverllance Footage from Motel)) Once there

Mclver—after appearlng to scan his surroundrngs to make sure no one was watchmg——removed_

' (
- a metallrc lookrng obj ect from hlS Warstband and hid it in the bed of. hrs truck whrle Appellant RS

went into the motel room., (R p- 354 State s Ex. # 17) Then the two causally loaded their
: ,belongings into the truck ‘before parting ways_wrthrn minutes of arrllv_rng back at the motel w1th'
McIve.r' 'driving off in‘Victirn_-’s car and Appellant driv.ing,off’i\ﬁ l\{l(cIver’s trucl(.? (R. p. 356;
_StatesEx#17) a | - o ‘ | |

~ Meanwhile, o,fﬁcers from the North Myrtle Beach Department ot‘ Public Safety sw1ftly |
travelled to the restaurant parkrng lot in responSe to the shootrng. (R. p. 7.4' pp. 80-81 pp. 89- -
91; p. 112 p 262, pp 310 311) When they arr1ved they found Vrctrm S, body on the ground
outsrde the restaurant and were\able to ascertain V1ct1m S 1dent1ty through her cell phone, which
" was left at the ctime scene along wrth herJewelry (R. pp. 91 93; pp 106 107 pp 115 116; p
125; p. 127 pp- 262- 263 pk3 ll p-3 13) Beyond that, ofﬁcers further located a bullet fragment

' o/n/the ground between Victim’s legs. (R.‘ pp. 114-115).

¢

~

©The killing’ appeared to be random because there was no evidence Victim and Oxendine had
. any prior contact with Appellant and Mclver. (R. pp. 378-379; p. 426) Notably though at the,

outset of trial, Appellant’s defense counsel indicated to the trial judge there was evidence Victim

was a witness in a Charlotte murder case at the time she was killed. (R. pp. 17-18). However,
that evidence was not subsequently 1ntroduced during trial. (R. pp. 17- 18) P
" Before leav1ng in Victim’s car, Mclver retrreved something from the bed of his truck and
concealed it in his waistband. (State s Ex. #17).

A

. 4
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'As the investigation progressed, Detective Owen Lynam met with Victim’s family-and

3 obtalned information from Oxendlne that led to Appellant and Mclver being identified as the

' Iprrme suspects in Victim’s death (R. pp. 314-316; p. 424): Addrtronally, the detective
-attempted to locate Victim’s vehrcle and dlscovered it had been burned and completely destroyed
'by Mclver around 4: 00 p.m. on the date of the shootmg in Charlotte which was the city in whrch

Appellant and McIver reportedly lived.8? (R.p. 223' pp. 230-232; p. 250' pp. 316-319; - 365).

Furthermore Detective Lyman drscovered Mclver used Vlctlm S credlt cards several times after

the kllllng as he made hlS way back to North Carolma from the Myrtle Beach area. (R pp- l4l-

,J.l_42' pp. 177-180; p. 185; p. 188; Pp. 192-193;\p. 196; pp. 322-323).

-/

Ultlmately, based on the 1nvest1gat10n into the shootlng, Appellant and Mclver were
arrested in Charlotte in connection to V1ct1m S death 10 (R. P 295 p. 323) Follow1ng the

\

"arrests Appellant was indicted for murder kidnapping, possessmn of a weapon durmg the

R commlsslon ofa Vrolent crrme and grand larceny, and he proceeded forward to trral (R\ pp 13-

] 14; pp 581 588) Subsequently, at the conclu51on of trial, the jury convrcted Appellant of only

~ the grand larceny charge (R. pp. 566-567). The trial Judge then sentenced Appellant toa ﬁve- ;
, year\term of 1mpr350nment for that of’fense. (R. pp- 579-580). _

' T

~ N . . o . \.\

E Significantly, Mclver was connected to the burnlng of Victim’s caf by a nine- year old
eyewitness who saw him fleeing after the vehicle was set on fire and who identified him with
absolute certainty from a six-person photographic lineup. (R. pp. 235-238; p. 242; pp. 246-248;

pp- 252-25 8)

/

° Around the time Victim’s car was burned, Mclver made nuUmMerous phone calls to Appellant
(R. p. 365). :

~

-

1 During a law enforcement 1nterv1ew conducted after his arrest, Appellant apparently implicated
Mclver as the individual who shot Victim, but his statement was not 1ntroduced during trial. (R
p. 303).

'
A



' STANDARD OF REVIEW

In criminal cases, appellate courts sit to review errors of law only State v. Wilson, 345.

‘ S C. 1, 5 545 S.E. 2d 827 829 (2001) On appeal, an appellate court reviewing a tr1alJudge s

i Jury charge must v1ew the charge as a whole and in lrght of the evrdence and issues from trral

Statev Srmmons 384 S.C. 145, 178 682 S.E.2d 19 36 (Ct App. 2009); see Toddv State 355 '

S. C 396, 402, 585 S.E. 2d 305, 308 (2003) (“[J]ury charges should be examlned in their entrrety

h and not in isolation in analyzmg Whether the defendant ] due process rlghts have been
L . ,
' v1olated ). When rev1ew1ng a Jury charge the approprlate test involves determrnrng what a

: reasonable juror would have understood the charge to mean. Sheppard v. State, 357 S.C. 646

\

correct and cover the apphcable law, reversal is not warranted See State v. Ezell 321 S C. 421

425 468 S.E. 2d 679, 681 (Ct App 1996) (“Aj Jury charge wh1ch is substant1ally correct and

>

covers the law does not require reversal. ”) see also State V. Rye 375 S.C. 119 123 651 S E. 2d

- 321 323 (2007) (“A tr1al court s decrs1on regardlng Jury charges will not be. reversed where the

' charges asa whole properly charged the law to be appl1ed ). Moreover an appellate court wrll'

{ ~

. only reverse a trial Judge s decrsron regardlng jury 1nstruct1ons when that decision constrtutes an

abuse of d1scret10n resultrng in actual preJudrce See Clark V. Cantrell 339 S C. 369 389,529

' S E. 2d 528,539 (2000) (“An appellate court wrll not reverse the trial. court’s’ dec1sron regardlng

Jury instructions unless the trral court abused its d1scret1on Y, Rauch V. Zavas 284S, C 594

597, 327 S.E.2d 377, 378 (Ct. App. 1985) (“[A]n alleged error in a portion of the charge mustbe

~prejudicial to the appéllant to warrant a new trial.”).

s

: 664 594 S.E.2d 462, 474 (2004) So long as the ] Jury 1nstructrons presented are substant1ally T



" ARGUMENT
s “The trial judge, who otherwise presented jury .instructions that correctly conveyed.

" the relevant and app}licable South Carolina law to the jury, properly declined to present the
requested jury instruction on evidence of flight because that instruction would have ~
constituted an improper, confusing, misleading, and unconstitutional comment on the facts

in direct violation of the mandates of the South Carolina Constitution.

~.

- Appellant contends the trial judge committed reversible error by declining to instruct the

jury evidence of flight alone cannot constitute §ubStantialKcircu'mstantialevidencel In;support of

; t,hat request, Appellant—without addressing or even acknowledging the trial judge’s express
ﬁnding the requested instruction would have constituted an improper'comment on the facts—
malntalns such a Jury instruction would have ¢ served only to ensure that the State met 1ts burden

" in offerrng substantral cncumstantlal eV1dence ‘while further contendlng it was somehow
)

. supported by the evidence presented Contrary to Appellant s contention, the trral Judge who

' otherwise completely and accurately 1nstructed the jury on all the apphcable law, correctly

dechned to present a Jury instruction srnghng out and commentmg on the potentral welght of

) ﬂlght evrdence because——J ust as the tr1a1 Judge found——such an 1nstruct10n would have .
constituted an impermissrble comment on the facts. Asa resultx the trial judge cornmltted no

: concervable error by decllnlng to present an 1nstruct10n to the\ jury - that. would have v1olated the
manda\tes of the South Carohna Constltutlon Appellant s. conv1ct10n should be afﬁrrned

RELEVANT FACTS '

—

: - During the course of the evrdentlary phase of trial, evidence and testlmony was presented

' establlshrng Victim was fatally shot after a gun was pressed to her head while she was 1n51de her
car, which had a value. between $10,000 and $16 000, with ]ust two other 1nd1v1duals—Appellant A
and McIver—ln the parklng lot of a restaurant located in North Myrtle Beach. (R. pp. 71-72; p.

112;p. 116 p:126:. 136;pp. 203-204; pp. 206-207; p. 415; pp. 421 423 p. 428)



Additionally, evrdence and testimony was presented estabhshing Appellant and Mclver Jomtlv B
removed Victim from her car immediately after she was shot before quickly absconding from the
.scene together} with Victim’s vehicle once they had callously dumped her body onto the ground
- -1outside it. (R. p 54; pp..56-57; p. 63; pp. 68-69' p. 73‘\p. 9d p. 35.'4' p. 403). Furthermore,
evidence and testimony was presented estabhshing Appellant and Mclver used Victim’s car to
) leave the scene of the killing together drove back to their motel together quickly loaded
" Melver’s truck with their belongings together and then promptly left the area and headed back to
Charlotte in separate vehicles (R. p. 54; pp. 215- 216; p. 230;.p. 295; p 327; p. 354; p. 356 p
s 395 p. 403 State s Ex. # 17) Beyond that, ev1dence and testimony was presented establishlng
Av'Appellant and, Mclver continued communicating with one another by phone after leavrng the |
" 'area Mclver used V1ctim S, credit cards along the vvay home, and Mclver completely destroyed
. » '_.‘iVictim s car by settlng it on ﬁre once he had made it back to Charlotte later that day. (R p. 182 '
p- 185 pp- 192 193; pp. 215- 216; p. 232 pp. 235 237 p. 246; PP- 253- 258 pp. 269- 270 p. 296;
- ,,p 309; pp. 322-323; pp. 357 358; p. 365)
N At the conclusron of the evrdentiary phase of trial the trial Judge discussed hlS 1ntended

\ -

o ijury instructions with the parties, and Appellant’s defense counsel asked the trial judge to °

- -~ - . : (N

"inStruct the jury “ﬂight alone 1is not substantial circumstantial evidence” while citing to 'S_ta_tei '
Lewis, 403 S.C. 345,743 S.E. 2d 124 (Ct App. 2013), as support for h1s request (R.p. 476, p

48 1). In response the trial judge noted jury instructions on flight evrdence had been deterrnined

: to constitute 1mperm1331ble comments on the facts in South Carolina and, as a result declined to

[

present the requested charge (R. p. 482) However, the tr1al Judge noted the parties would be

A%

-

free “to argue about ﬂight or.escape based on'their view of the evrdence ? (R p. 482).

(



Thereafter, the parties presented their closing arguments to the jury, and the trial judge

instructed the jury on the applicable law. (R. pp. '484-55‘8). Through his jury instructions, the

trial judge explained the jury’s role was to determine whether, the State met ,its burden of proving_

P

Appellant s and his co- defendant s gu11t for each of the charged offenses beyond a reasonable

.. doubt, thoroughly deﬁned reasonable doubt for the jury, explamed Appellant and his co-

‘ defendant were presumed to be 1nnocent and were not requlred to prove anything durmg the tr1al

deﬁned the elements of the charged offenses and 1nd1cated the j Jury 's verdict must be '
"unanrmous (R. pp. 546- 547 pp 550 555; p. 557) Addltronally, the trial Judge directly advrsed
the j Jurors on the differences between direct. and crrcumstantlal evidence, correctly explamed

- greater degree of certamty of one over the other is not requ1red[ ] and acourately noted the State

. was requ1red to meet its burden of proof regardless of what type of evrdence 1t used or relied

upon.!! (R pD- 549 550). Furthermore consrstent w1th his earher ruhng, the tr1al Judge drd not K

N

i present any 1nstructlons spec1ﬁcally addressrng evrdence of ﬂrght or 1ndrcat1ng ﬂrght alone was’

A

not substantial cncumstantlal ev1dence 12 (R jud 546 558)

¢

S Spec1ﬁcally, regarding direct and 01rcumstant1al evidence, the trial judge instructed the jury as
follows: “There are two typés of evidence that are normally presented in virtually every criminal
trial, and this case is no exception. It’s called direct and circumstantial evidence. Direct
evidence, that’s the testimony of a person who asserts or claims to have actual knowledge of a
fact. Circumstantial evidence, that’s proof of a chain of facts indicating the existence of a fact.
The law does not make a distinction between the two, and a greater degree of certainty of one
over the other is not required. But, to the extent the State of South Carolina relies on any
circumstantial evidence, all of the circumstances must be consistent with each other and when

“taken together point conclusively to the guilt of the accused beyond a reasonable doubt. If the
circumstances merely portray the defendant’s behavior as suspicious, that proof has failed. The

" state has the burden of proving these defendants guilty beyond a reasonable doubt of the crimes

charged. That burden rests on the state whether the state relies on direct evidence, cncumstantral _—

~ evidence or a combination of the two.” (R. pp. 549 550). - .

12 At the end\of the jury instructions, Appellant’s defense counsel lodged an obJectron to the trial
judge’s failure to present the requested jury instruction on flight evidence, and the trial judge
noted that objection. (R. pp. 559-560).



\

Subsequently, at the conclusion of trial, the jury convicted Appellant of grand larceny
‘while acquitting him of the other charges. (R. pp. 566-56‘7). The trial judge then sentenced
Appetlant to a five-year term of imprisonme_nt for that conv'iction. (R. pp. 579-580). .

~ ANALYSIS . -
The purpose of a trial Judge ] Jury instructions is “to enhghten the j jury and to aid it in *

arr1v1ng ata correct Verdrct - State V. Leonard 292 S.C. 133, 137, 355 S E. 2d 270 273 (1987)

To carry out that purpose a trial Judge is requrred to charge the j Jury on the current and correct

' South Carolina law apphcable to the case based on the evidence presented State v. Taylor, 356

,S. C 227 231 589 S E. 2d 1 2 (2003) see State v. Brandt, 393 S.C.. 526 549 713 S. E 2d 591

. 6_03 ('201 l) (explaining a trial Judge is requlred to instruct the j jury on 1 sound pr1nc1ples o_f law that -
are applicable to the case based on the evidence presénted). In doing so, the trial judge' is only
requlred to 1nstruct the jury;on the substance of the law and does not have to use any partlcular -

. verbrage Statev Burkhart 350 S.C. 252 261 565 SE2d 298 302 (2002) However atr1a1

: Judge in South Carohna is: constltutlonally prohlblted from making any comments that could be

construed as offermg an opmlon on the facts of the case. See'S.C. Const art. V § 21 (“Judges

shall not charge Jurles in respect to matters of fact, but-shall declare the law.’ ) see also State v.
'Smlth 288 S.C. 329, 331 342 S E.2d 600, 601 (1986) (“The trial Judge must refraln from-all
comment which tends to mdrcate his opm10n as to the weight or sufﬁ01ency of the ev1dence the
- credibility of the witnesses, the guilt of the accused or as to controt/erted facts.’ ) Importantly,

- 80 tong as the triai judge’s jury instructiOns are‘substantially correct, adequately-cover the

applicable law, and do not run afoul of the constitutional prohibition against cornments on the

facts, those instructions are considered to be appropriate and not erroneous.. State v. Foust, 325
: 4; ! ;

' $.C. 12, 16,479 S.E.2d 50, 52 (1996); see State v. Adkins, 353 S.C. 312, 318, 577 S.E.2d 460,

10 SN
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464 (Ct. App. 2003) (“A jury charge is correct if, when'the charge is read as a whole, it contains

the correct definition and 'adequately covers the law.”j; see also State.v. Deas, 202 ?C 9, 14,23
S.E2d 820, 822 (1943) (“Of course,_under our Constitution andpractice the jury are_the sole
judges of the facts in ¢riminal tri;als and it is error for lthe Judge to bommunicate his views of
i them to theJury ”) ) o T |
In the case sub Jﬂc_ the trral Judge through h1s jury 1nstruct10ns 1dent1ﬁed the correct
-burden of proof for the jury, accurately explamed‘ the burden of proof rested solely on the State,
thoroughly deﬁned the 'concept of reas_onable doubt, and correCtly conveyed Appellant was )
presumed to be innocent and had no burden whatsoever to proveanything' during his trial.
’ Furthermore the trial judge speciﬁcally advised the ju\rors on the dlfferences between direc,ta"nd
7 crrcumstantral evrdence and accurately explamed the State was required to prove Appellant S
gu1lt beyond a reasonable doubt regardless of the type of evidence 1ntroduced and rel1ed upon.-
V1ew1ng those j Jury 1nstruct10ns together asa whole the tr1al Judge s Jury 1nstruct1ons correctly . ‘
| conveyed the relevant and apphcable South Carohna law to the Jurors and afforded the Jurors the
appropr1ate test for resolvmg the issues ralsed by the ev1dence in Appellant s case. See o

)

‘Shep pard 357 S.C. at 665 594 S.E. 2d at 472 473 (“A Jury charge is correct if it contains the

correct deﬁmtron of the law when read asa whole.”); see also Burkhart, 350 S.C. at 263, 565
S.E.2d at 304-(“Failure to give requested jury instructions in not preJud1c1al error where the
instructions glven afford the proper test for determmmg the issues.”). Asa result the trial

‘ ‘judge’sjury instructions were_sufﬁc1ent and proper. E Rye, 375 S.C. at 123, 651< S.E.2d at 323
(“A trial court’s decision regardingjury charges 'will not be reyersed yvhere the charges, asa

whole, properly charged the law to be apphed ”); see also State v. Rabon, 275 S.C. 459, 462,272

S.E.2d 634, 636 (1980) (“The Const1tut1on of this State requlres that the tr1al judge declare the

A
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law, but no particular verbiage is necessary. It is sufficient if the precepts stated to the jury
adequately cover that law which is applicable.”).

In arguing to the contrary, Appellant contends the trial judge’s instructions were

Y Y

! . s \\‘ N
. sorhehow not sufficient because they did not contain specific verbiage informing the jury flight

e{/i‘dence alone wé}s not substarit_ial' Circum?tgntial eviden‘ce’. ‘ Impf)rfanfly though', e/ven\'éssuming

, such an instructiér_llbri ﬂight evidenée’sofnéhbw consﬁtute& é’pénect sta_temgnt, of South Carolfpa

A “law that Was categérically true in all casés /and- under ‘all circumstances, the trial 'judge .would'.
'ha"ve eﬁéd had he giv‘.e'r'lv such a jutyi:instfﬁctionBec.au‘s.efj_ustf as fhé tria‘llju/dge feéogﬁized+i‘;;

- would have constituted an impermissible comment on the_f_acts that would have violated the

South Carolina Constitﬁtibh’s bar-on judges in our state commenting to the jury on-the facts of a

case.!’ See S.C. Const. art, V., § 21 H(“Ju.dges shall not chérge juries in respect to matters of fact,

" but shall declare the law.”); see also State-v. Hartley, 307 S.C. 239, 240-241, 414 SE24 182,

\

183-184 (Ct. App. 1992) (rejecting a contention the trial judge erred by refusing to give a

requested charge where that requested chiarge would have constituted an impermissible comment |

on the facts).

. Significantly, in State v. Cheeks,.401 S.C. 32 2, 737 S.E.2d 480 (2013), our Supremé

~

Court addressed the propriety of a jury instruction that—like the instruction requested in

“Appellant’s case—directly commented on the potential strength of certain evidence presented.
v ) ) e ) : e . - : 1 ) T

13 Tellingly, the case relied upon Appellant as support for his requested flight instruction did not
state flight evidence alone categorically could never constitute substantial circumstantial
. evidence of guilt for any offense under any circumstances and, instead, simply found the.guilty
conduct evidence presented in that particular case was not sufficient under the specific
circumstances involved to withstand a motion for a directed verdict. See State v. Lewis, 403
S.C. 345,357, 743 S.E.2d 124, 130 (Ct. App. 2013) (“The State also asserts Lewis’s flight and.
suicide attempt are sufficient evidence to withstand a directed verdict. We disagree with the
State’s contention under these facts. The State did not present any evidence of an overt act or -
the fequisite state of mind for aiding and abetting, and thus, evidence of flight and a suicide
attempt alone will not suffice to withstand a motion for a directed verdict.” (emphasis added)).



Specifically, the trial Judge in Cheeks ] case——over obj ection—mstructed the ]ury actual .
' knowledge of the presence of crack cocaine is strong evidence of a defendant ] 1ntent to control
1ts disposition: or use. Id. at 327, 737 S. E 2d at 484. After analyzrng that particular jury

instruction on appeal, the Supreme Court found it to be v1olat1ve of the constitutional prohibition
. . .
on comments on the fact because the use of the word’ “strong »necessarlly constituted a comment

on the weight of the ev1dence Id at 329, 737 S E 2d at 484 Based on that fmdmg, the Supreme
Court mstructed “the benich to no longer use the strong ev1dence charge which is derived from '

a statement on the sufﬁciency of the evidence [from an appellate decision].” 1d. F.urthermore,

the Supreme Court noted: "

‘Simply because certain facts may be considered by the jury as . .
_ evidence of guilt in a given case where thé circumstances warrant, L
it does not follow that future juries should be charged that these '
- facts are probative of guilt ‘It.is always for the jury to determine
 the facts, and the 1nferences that are to be drawn from these facts

N

= 'Id at 328, 737 S.E.2d at 484. Ultimately though the Supreme Court afﬁrmed Cheeks ]

: conv1ctions after ﬁndmg he was not preJudiced by the givmg of the improper instruction based

- onthe overwhelmmg ev1dence of guilt presented in his case Id at 329, 737 S. E 2d at 484

,
Subsequent to the decrslon in Cheeks, our Supreme Court reiterated the srgnlﬁcance of

e

the South Carolina Constitution’.s prohibition against ‘comments on the facts in State v. Stukes,

416 S C. 493,787 S E. 2d 480 (2016) In that case, the tr1alJudge mstructed thejury on the

statutory non- corroboration language from Section 16 3-657 of the South Carohna Code of Laws

simply by informing the jurors the testimony of a victim in sexual assault case need not be

corroborated, which was an unquestionably accurate statement of law. ‘1d. at 497, 787 S.E.2d at
482 see S.C. Code Ann. § 16-3- 657 (“The testimony of the victim need not be corroborated in

—

- prosecutions under Sections 16 3-652 through 16-3-658. ). On appeal the Supreme Court found

/
i
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that particular jury instruction to be unconstitutionally erroneous and reversed. Stukes, 416 S.C.

‘_ at 496, 787 S.E.2d at 481. In reversing, the Suprerrie Court concluded a jury instfuction on the
: 5 _ r

* statutory language of Section 16-3-657 was confusing and “violative of the co‘nstitutional _
prov1S1on prohibiting courts from commenting to the jury on the facts of a case.” Id at 499, 787
- S. E 2d at 483. Spec1ﬁcally, the Supreme Court explained

[I]t is not within the provmce of the court to express an opinion to -

* the jury on its view of the facts. By addressing the veracity ofa
victim’s testimony in its instructions, the trial court emphasizes the
weight of that evidence in the eyes of the jury. The charge invites .

~ the jury to believe the victim, explaining that to confirm the
authenticity of her statement, the jury need only hear her speak.
Moreover, it is inescapable.that this charge confused the jury.
Specifying this qualification applies to one witness creates the. -

_ inference the same is not true for the others.

- Id. at 499 500 787 S.E, 2d at 483 (footnote omitted). - v e

Beyond Cheeks and Stukes, our Supreme Court in State.v. Grant 275 S C 404 272 |

g

. S E.2d 169 (1980) was specrﬁcally confronted with a challenge to a Jury 1nstruct10n on ﬂlght

-

ev1dence and analyzed whether such an instruction was proper Upon analyzmg the matter in

' that case, the Supreme Court found a charge on ﬂight ev1dence “oftent1mes has the potentlal for
creating more problems than solutlons and would place undue emphas1s upon that particular

’mev1dence Id. at 408 272 S.E.2d at 172. Asa result our Supreme Court expressly held jury

N

1nstruct10ns on ﬂlght ev1dence “should not be charged” in South Carolina. Id

~ -

‘ Like the jury. 1nstruct10ns found to be 1mproper in Cheeks Stukes, and Grant, ‘the flight

' evrdence jury instruction requested by Appellant s defense counsel ‘would have smgled out just
one portion of the evidence presented during the trial——the ev1dence of Appellant s and Mclver’s
flight—and classified that singled-out evidence as being alone 1nsuff1c1ent to constitute

substantial circumstantial evidence. Signiﬁcantly, by singling out that evidence and commenting

1
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‘on its potential weight, such a jury instruction naturally' could have been—and would have

been;COnstmed as expressing the trial judge’s opinion on that specific evidence to the jury and,

~ asa result would have constituted an 1mperm1551b1e and unconstitutional comment on the facts

See Grant, 275 S C. at 108 272 S.E.2d at 171 (“[W]e beheve that the ‘law of ﬂight in aJudge S

’ charge places undue empha51s upon that part of c1rcumstant1a1 ev1dence and it should not be
charged hereafter ”); cf Stukes, 416 S. C at 499, 787 S.E. 2d at 483 (“By addressrng the veracrty o

| of a victim’s testimony in its instruction,the trial court emphasrzes the weight of that ev1dence in

/

the eyes of the jury. ”) Cheeks 401 S.C. at 328- 329 737 S.E. 2d at 484 (“[C]harging a Jury that

i

'~ “actual knowledge of the presence ofa drug is strong ev1dence of 1ntent to control its disposition

or use unduly emphasrzes that ev1dence and deprlves the j ]ury of its prerogatlve bothto

draw 1nferences and to weigh ev1dence ”) ley 307 S C at 241, 414 S.E: 2d at 184 (“[T]he -

:':trial Judg‘e was requeSted, in effect, to charge that particular evidence (z. e., ev1dence of lack of ;

' rnotive) is entit-led to receive weight or consideration. The requested charge is clearly a charge_ '

§

on a fact that the Jury ‘was to determme ”) Moreover such an 1nstruct1on had-a hlgh potent1a1 to

¥

- confuse the jury based on the fact it would have addressed the weight and srgniﬁcance of ﬂlght

evidence alone, which could have potentially misled the ] jurors 1nto behevmg,ﬂlght ev1dence was -
the only crrcumstantial ev1dence of guilt presented during the trial or 1nto thinking they could not

‘properly draw an 1nference of guilt from flight evidence despite the fact ﬂight ev1dence has long

| been recognized as supporting such an inference. See State v. Paulin ng, 264 S.C. 275 278 214 - N

- S. E 2d 326, 327- (1975) (“Itis . . ."'well settled that the weight and sufﬁc_iency of the ev1dence is

for the jury. It is the provmce of that body fo weigh the ev1dence and decide on 1ts sufﬁcrency in

reachlng a verdlct ”); State v. Battle 408 S.C. 109 119,757 S.E.2d 737 742 (Ct App 2014)

(“The task of determinlng the weight of the evidence lies w1th1n the exclusrve province of the

15
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jury.”); see also State v. Freely, 105 S.C. 243, 250, 89 S.E. 643, 645 (1916) (“The flight of one

charged with crime has always been held to be some evidence tending to prove gu1lt Solomon
1 -
'wrote as a proverb the wrcked ﬂee when no man pursueth;” and Shakespeare made gurlty
Hamlet to spliloquize that * conscrence does make cowards of us all.’ ), c_f. Stukes,.4l6 S.C. at

499, 787 S.E.2d at 483 (“Specifying this qualification applies to one witness creates the

inference the same is not true for others.”);_ State V. Cheeks,p408 S.C. 198, 200, 758' S.E.2d 7lS,

716 (2014) (ﬁndmg a “strong eV1dence Jury instruction to be 1mproper where 1t unduly
emphas1zed the ev1dence and “depr1ved the jury of its prerogatwe to draw 1nferences and to
S welgh evldence-”). | Accordingly, the requested charge was not' conSt1tut1onally per(mlssrble or
| fproper, under South ;éarolina law. See S:C. Const. art. V, § 21‘ ‘(prohibit‘i‘ngltrial judges from’
mstructmg the j Jury on matters of fact) o |

For all those reasons, the tr1al judge, who 'otherw1se presented 1nstruct1ons that fully

‘provrded the Jurors with all the relevant law needed for \them to be able to properly dec1de

i Appellant 'S €ase; correctly declmed to present a Jury ‘1nstruct1on that would have 1mproperly

“singled out ﬂrght ev1dence alone and commented on the potentral welght of that ev1dence smce

such an mstruct1on would have constrtuted a confusing, problematic, 1mperm1551ble and ~

" | unconStitutionalcomment on the facts.! _S_e@State v, Thorne,-237 S.C. 248,251,116 S.E2d

“In hght of the surve1llance footage that d1rectly captured Appellant using Vrctrm s car to get -

. back to his motel room along with Mclver just after Victim was killed, any possrble error that
occurred as a result of the trial judge’s decision not to present the improper jury instruction on
flight evidence would have been harmless beyond a reasonable doubt and could not have had any
impact on Appellant’s grand larceny conviction. See State v. Logan 405 S.C. 83,98, 747 S.E.2d
444, 452 (2013) (“[E]rroneous jury instructions are subject to harmless error analysis.”); see also -

_ State v. Haselden, 353 S.C. 190, 196, 577 S.E.2d 445, 448 (2003) (finding the erroneous
admission of evidence was harmless where its impact was minimal in the context of the entire
record); cf. State v. Green, 278 S.C. 239, 240, 294 S.E.2d 335,.335 (1982) (“[The refusal in this -
case to instruct the jury on the issue of good character was not reversible error, because we are
not conv1cted that such refusal prejudiced the appellant.”).

Y N . 16



l854, 855 (1'9.60) (“The Judge must be éareful to a\;oid'e'xpressing‘, or éven \intimatiﬁg, any
opinion, as to :the facts, and if he does s:.o, whether inténtionally or Uninten"tionally,.a new trial
must be granted. Under our Conétituiion the ]:ury is the exclusive judge of the facts, an(i thé true
meaning and real objec'Ac.is’.tvhat the jufy rnﬁst be left to form its own judgment, uﬁl;iased l;y any

expressions, or even intimations, of opinion by the Judge.”); see also Sheppard, 357 S.C. at 663,

594 S.E.2d at 472-473 (recognizing a jury charge is correct if it correctly defines the relevant and :

applicable law iwhen read as a whole); cf, State'v. Edwards, 127 S.C. 116‘,‘_‘,\120 S.E. 490, 491

- (1923) (ﬁndiﬁg the trial jﬁdge correctly refused to instruct the jury the absence of a motive mqy

be sufficient to raise a reasonable doubt because such an instruction would have constituted an

K

impermissible comment on the facts). Appellant’s conviction should be affirmed. -
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,
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