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' STATEMENT OF ISSUE ON APPEAL

" Whether the probation revocation coqrt.erréd when it denied Appellant’s motion to reconsider
the full revocation of his prdBéﬁon, without a hearing, where mifigating evidéncc Was p‘re'sented‘ '

to the probation revocation fc'durt'-thgt it féiled, to consider?
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" “STATEMENT OF THE CASE

Durmg the May term the Berkeley County" Grand Jury 1nd1cted Appellant for Petit

' ALarceny (Enhancement) R. 8

On November 16, 2016 Appellant pled gullty to petit larceny R.10. The petit larceny ,

-Tcharge was enhanced under S. C Code Ann; 16- Ol 57.1d. Appellant was sentenced to ﬁve years '
‘ 1mpr1sonment, but that sentence vvas suspended upon ﬁve years’ probation. Ld. On July 10, 2018,

B ‘Appellant vvas arrestdd for domestic vio‘len'ceii"n 2nd the \degree and 'breach of trustRl 1.

On September l.O‘ 2018, a probation revocation hearing was held before the hOnorable

L JC C. Buddy N1cholson Jr R l Stephen Mlchael Bowden represented Appellant Id

Judge Nrcholson revoked Appellant S probatlon in full and sentenced Appellant to serve

t 4

o - fifty-eight 1 months 1mprlsonment R 5 L. 21 = 24 Defense counsel Bowden ﬁled a motlon to .~ "
: reconsrder the sentence on the same day R 13.
On November 8 2018 Judge N1cholson Jr denled Appellant S, motlon to con51der'”' ey

- w1thout a hearmg R 14.

_Thrs appeal;_foll_ows. ,.



STANDARD OF REVIEW

The determmatlon of Whether to revoke probatlon in whole or part rests w1th1n the sound, -

discretion of the trial court State v. Mlller 122 SC 468 474-75, 115 SE 742 745 -,

(1923); State V. Proctor 345 S.C. 299 301 546 S.E.2d 673 674 (Ct. App 2001) S.C. Code Ann

s § 24 21 460 (1989) The trial court must determme whether the State has presented sufﬁc1ent ‘ |

ev1dence to estabhsh that a probatloner has v1olated the condrtlons of hlS probatlon State V..

Kin g, 221 SC 68, 73 69 SE2d 123 125 (1952) Statev Whlte 218 SC 130 135,61 SE2d-

754, 756 (1950) State v. Hamllton 333 sc 642, 648 49, 511 SE2d 94, 97 (Ct App.1999). ’

»“Whlle probatlon isa matter of grace the probatloner is entltled to’ fa1r treatment and is not to be N

f

| made the v1ct1m of wh1m or caprice.” Whlte 218 S. C at 136 61'S. E 2d at 756 An appellatei_ -

o court w1ll not reverse the tr1a1 court s decrslon unless that court abused 1ts dlscretlon Whlte 218{ S

CVSC at, 135 61 SE2dat756 Hamllton 333SC at647 511 SE2dat96




ARGUMENT

\

- The probation revocation court erred when it denied Appellant’s motion to reconsider the full

revocation of his probation. without a hearing; where mitigating evidence was presented to the

probation revocation court that it failed to consider. .
Relevan_,tlj“acts o | ' : | , R
‘ Appellant allege'dly Viol.ated the conditions of his'prohatlon. :‘R. 2,12 - 23 Appellant
'had been arrested for domest1c v1olence w1th h1s “lrve -in- — common-wrfe glrlfrlend ? Id ,
’ Appellant had also been charged w1th breach of trust Id Lastly, Appellant fa1led to report for
probatlon R2,1.24-3,1 T S T A
Defense counsel Bowden ,enplained t_hat ‘Appellant’s 'failnre to ‘re‘port was due to his? -
occupation as a cra.bA ~f'rsherrnan. Id Appellant”s‘ Work schedulé‘l:‘v‘vasj su'ch that he had to choose A
‘ -g'between earmng a l1v1ng and reportlng to hrs probat1on ofﬁcer Id Moreover defense counsel
1nformed the court that SCDC d1agnosed Appellant w1th anx1ety and blpolar d1sorder R 3 l 24

_414 o T : SR s

The court was not concerned W1th Appellant ] fa1lure to report R 4, 1. 25 -5, 1. 3 The . o

)

codrt .was more concerned with Appellant S domestlc v1olence arrest. R. 5, 1.4-1 l

Defense counsel requested ‘that the cou‘rt'onlry partially revolceEAppellant"s prOb.ation
' because his pending. charges were, “-sti-ll there to- deal With:,” l{ 5: 11. 13‘;—_- 20. HoWever,‘f the' court
revoked Appellant’s probatron in full R. S5, 1L 21 - 24
“ Defense counsel filed a mot1on to recon51der the full revocat1on of Appellant ] probatlon

because it was u’nnecessanly severe under the circumstances.” R.12. Without explaining his

reasoning, Judge Nicholson denied that motion. R.14.

/-



Discussion
The‘.trial court abused its discretion by revoking Appellant’s probation in full without .

' cons1der1ng the m1t1gat1ng evrdence presented at the probat1on revocatlon hearmg

The “[c1rcu1t] court may 1mpose by order duly entered and may at any time modlfy the

. cond1tlons of probatlon ? S C Code Ann § 24-21-430 (1976) State V. Allen 370'S.C. 88, 96 634 .

S.E.2d 65_3~, 656 — 57 (2006)._ The authonty of the circuit court to revoke probatlon ‘may not be

vc’ap:riciouSIy or arbitrarily ekercised ” but should be. based Aupon “an evidentiary shoyVing‘: of fact -

tendlng to estabhsh v1olat10n of the cond1t10ns State v. Williamson, 356 S C. 507 510 589' |

S E. 2d 787 788 (2003) (c1t1ng State V. Hamrlton 333 S. C 642,511 S.E. 2d 94 (1999)

[

Here the court abused its d1scret1on by revok1ng Appellant ] probat1on in full because there j”
was m1t1gat1ng ev1dence presented at the probatlon revocat1on heanng that Was not consrdered

"'Defense counsel argued for only partral revocat1on R. 5 .13 - 20 Appellant presented ev1dence
\ v

| that he suffered from mental 1llness SCDC dlagnosed h1m with anx1ety and brpolar dlsorder R 3 l "
i _24 4 L. 23 Appellant explamed that he d1d not w1llﬁ111y fail to report to h1s probat1on ofﬁcer but -

' that hlS work schedule prevented h1m from reportmg Id
e Therefore, the lower court abused its drscretlon» when it revokedAppellant’s probation’in

: ﬁl,,lllvbecause the court did no_t consider the mitigation'evidence Appellant presented and revoking

:Appellant’s probation in full was “unneeessarily.‘severe” in light of that mitigation evidence. -



CONCLUSION

By reason of the foregomg argument, Appellant respectfully requests that thls Court

“Vacate his probatlonary sentence and remand l’llS case to the Berkeley County Court of General
e s : :

Sessions for_resentenel‘ng. R

‘ Vlctor R Seeger
: Appellate Defender

. ATTORNEY F,oR'_APPE;LANT: .

This 27 day of August, 2019.

O
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STATE OF SOUTH CAROLINA

"IN THE COURT OF APPEALS

Appeal from Charleston County

Honorable J C. Buddy N1cholson C1rcu1t Court Judge

'THE STATE, -

 RESPONDENT,
" JAMES MICHAEL BROOKS, "
j. _ APPELLANT
" PETITION TO BERELIEVED AS COUNSEL .~ /.7
if“"‘:'Couhsel for‘Jarnes Miehaél‘ 'Brooks; JStates' '- ShEN !

| ‘(1) He is an Appellate Defender for: the South Carohna Ofﬁce of Appellate Defense N =

= and was appomted to represent Appellant

(2) He has rev1ewed the record of* Appellant S tr1al before Judge J.C. Buddy'
o N1cholson which was held on September 10, 2018, and in h1s op1n10n the appeal is Wlthout
SR -.legal mer1t sufﬁcrent to: warrant anew tr1al B S

(3) Pursuant to Anders V. Ca11f0m1a 386 U S. 738 (1967) he has brlefed an arguable "
legal 1ssue wh1ch arose durmg the course of the trial. ' :

WHEREF‘ORE,'he asks the Court to relleve hlm‘ as 'counsel forJ ame_s MichaelBrooks,

. !Respectfully Subm1tted

ek /ﬁwov\

- Victor:R. Seeger

Appellate Defender, - :
: . R : ‘ '"ATTORNEY FOR APPELLANT
" This 27" day of August, 2019. - . .+ N ‘ ) S
’ . 4' . . " . ’ . . . . . . - ) : / S
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. Appellant proposes the followmg be 1ncluded in the Record on Appeal

' (1) Probatlon Vrolatlon hearrng transcrlpt dated Sept 10 2018
~ (2) True-billed 1nd1ctment .
(3).Sentence sheet:
" (4) Arrest warrant: .
. (5) Motion to Recon51der Sentence o
L (6) Order Denylng Defendant s Motlon to’ Recons1der Sentence

1 certlfy that this des1gnat10n contalns no matter Wthh 1s 1rrelevant to thls appeal

) VlctorRSeeger
- Appellate Defender _ ,
*_ " South Carolina Commission on Indlgent Defense
T o , o 'D1v1sron of Appellate Defense
SR o -~ " . . POBox 11589 ", -
- "1~ Columbig, SC 29211-1589 -
- (803)734-1330 "
_ATTORNEY F OR APPELLANT

' August 27, 2019.
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The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”
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