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STATEMEN’T‘ OF ISSUE ON APPEAL -

Did the judge err by deﬁying Af)-riéilént’s _mbti'orll' for resentencing on juvenile non-
homicide offenées'where Appel‘lapt feé:ei?ed a .senténée of life,iniprisdnmeﬁt With the possibility
of parole, which is the fﬁncti’onal eciiuiyai‘eﬁt‘ ot: life; Withpuf the possibility of barole because the

_sentence does not afford a meaningful opportunity for releas.e where 1) Appellant is _mehfally i]l
and unrepresentéd 5y coﬁnsel at parole heariﬁgs, and 2) the parole bpard is not required to..‘

consider the special characteristics of a juvenile offender? -



resentencing. R 48 - 50.

' STA T EME\T OF THE CAQE ’

Appellant was indicted for armed robbery, attemmed arrned robbery, housebreakrng,
criminal sexual conduct lst degree and burglary lst degree offenses alleged to have occurred
from March through May of 1985 when Appellant was seventeen years old. R. 51 — 64 On
Febmary 28, 1986 Appellant pleaded gu1lty R 48; R 51 —64. He recerved respectwely, ‘
sentences of twenty- ﬁve years; ten years th1rty years and l1fe 1mpr1sonment R 48 — 50 -

On Deeember 7,.2015, Appellant trr'nely‘ ﬁled a_moti_on for resentencing pursuant to Aiken -
v. Byars, ’410 S.C..-534 765 'S.*E.2~'d»572 (2'014), R. 37'—"45. 'Parke'r' Baxley represented Appellant
in his request for resentenc1ng R. 4, 1L. 21 23 The Honorable R. Ke1th Kelly pres1ded over a
hearing on the motion September 15, 2016 R 1, 1. 15- 16 Elrzabeth Gary appeared on behalf
of the state. R. 1,1..18-22. o |

* By an order filed December 7, 2016, Judge Kelly ruled that Appellant was not entitled to



" ARGUMENT - -

The iudge erred by denying “Appellant’s. motion for resentencing on juvenile non-

homicide offenses where he received a sentence of life imprisonment with the possibility of

parole, which is the functional equi\}élent of life Without the possibility of parol'e-becaus'e the

sentence does not afford a meaningful opportunity for release where 1) Appéllant is mentally ill .

and unrepresented by counsel at parole heari'ngs, and 2) the parole board is not required to

consider the special characteristics of a juvenile offender.

ReleVant facts

During the héaring before Judge Kelly, the-_stéte érgued that Appellant was not entitled to
resentencing ﬁnder Mz’ller‘v. Alabanﬁa, 567 U.S. 460 (2012), or Aiken v. Byars, 410 S.C. 534, 765 _
S.E.2d 572,(2014), as fheir holdings only applied to a class of offenders made up of juvénile |

homicide'offen‘d.ers facing life without the posgibility of p’arole.. R. 17, 1. 15-21. i‘he stéte

argued that because Appellant wa;s not convicted of homicide, “this is cléarly not a Miller v.
Alabama motion.” R. 17, 11. 22-25.

The état‘e agreed that a juvenile non-homicide .offender under Graham v. Florida, 560
U.S. 48 (2010), is entitled to a specialized sentencing procedure. R. 18, 11. 14-21. Gary admitted
that a juvenile offender facing eglen a de facto life sentence is entitled té a specialized senténciﬁg
hearipg, a “particulér sentenéing hgaring is so important with juvenile offenders, especially thos¢
who are facing life without parole or 'eiven a de facto life sentence...” R 18, 11. 22-25. However, .
the state argued that Appellant was not entitled to a particularized sentencing" héaring because he
was eligible for parole. R. 19, 11. 11-18. Gary said of Appellant: “[h]e’s had 18 parole Hearings;"’ :
R. 19, 11. 19-20. The state argﬁed that there was no Graham violation as Appellant was parole

cligible, a remedy recognized in Monigomery v. Louisiana, 136 S.Ct. 718 (2016). R.20,1. 24 -
3 .



21, L 5. Gary _argued that it was the chpponunit&'to obtain release after that lnitial'sentencing _
that remedies our inghth Amendment yiolatiOns”in these cases " R 22 11. 5-8.

Defense counsel pos1ted that Appellant s. sentence was W1th1n the purview of Miller,
Ailten, and Graham although it was a life sentence as opposed to.l1fe wrthout' paro‘le -sentence, ‘
because the sentence was a de focro life without parole sentence. R. 8 AL 22-24. Baxley argued
that Appellant’s sentence was a de facto life without parole sentence under the reasonrng of,
among others State V. Ragland R 13, 11 24- 25 In State v. Ragland the Iowa Supreme Court
found that the chance of parole el1é1b111ty dur1ng the offender s lifetime did not remove the case
from the purview of leler as Ragland’s sentence was the funct1onal equrvalent of l1fe without
parole State v. Ragland, 836 N.W.2d 107, 122 (Iowa 2013) |

Appellant moved for resentencmg allegrng that he was not allowed‘ the opportunrty to
present mitigating ‘evidence of his youth_ and.. 1mmatur1ty at his or1grnal sentencmg ‘hear1ng in
l986. R. 37 .—'. 45. Defense counsel argued th‘at a.juvenile'non-homicide offender may not ‘be
' sentenced to a de facto llfe w1thout parole sentence wrthout the opportunlty to present m1t1gat1ng
ev1dence of. h1sA youth and its attendant characterlstrcs and that Appellant was : entltled to
. resentencing. R. 8 1L 8 24. Baxley argued that Appellant S, de facto life W1thout parole sentence -

“is a Miller Vrolatron 1s an Elghth Amendment vrolatron was contemplated by Graham and
deserves reconsrderatlon and an opportunrty to present the ﬁve factors prescnbed by the leler :
Court...” R. 17, 1L. 3- 7. Miller requrres a sentencmg Judge to cons1der a Juvemle s: (l)-age at the ‘
. time of the offense and hallmark»features of youth 1nclud1ng immaturity, 1mpetuos1ty, and fa1lure
to appreciate the risks and consecluences; (2) his family and'home environment at the time of the
offense; (3) the c.i.rcumstances of the offense,'includlng the extent of his partlcipation and how

!

familial and peer pressures may have affected him; (4) the’ inc‘ompetencies associated with youth



such as his inability to deal with police or pr_dsecutdrs, or his incapacity to assist his own

attorneys; and (5) the possibility of réhabilitaﬁon, Miller, 567 U.5. at 477.

' Defense counsel also 4argued that Appellant was 'erititléd to resentenciﬁg vas- his special
characteristics as a juvenile offender V\;ére not taken into éc;count by ;[he parqle board; Baxley
said of Appellant’s parole héaringé that .“[h]islyouth is not taken into accqun“t at those heaﬁngs.”
R. 9, 11. 4-5. Baxléy stated “[c]ertainly none of them are taking into consideration his age at the -
time of the offenée.” R. 9, 1l. 14-16. B_axle? said the parole boérd was not considering “[h]is
impulsiveness that cémes along with being a teenager at the time.” R. 9, 1. ,18-19' Baxléy stated
that a “meaningfﬁl opportunity for release” “has cgftainly never been affofded Mr éampbeil,

both at his — at the time of the plea and the subs'eQﬁent 18 times he’s been in front of the parole

board.” R. 10, 11. 11-18. Baxley said that as to the Miller factors being considered eit Appellant’s

parole hearings, “I think it’s'.'clear from ‘the faétors f_hey check off on their sheet that Mr’f
Campbell is not being given aﬁ 'opportunity té present this information.” R. 24, 1. 14 —25;1. 1.
Gary did not con‘t‘e;s‘_[ the parole board’s lack of consideration of the Miller factors. |
Defense counsel additionally argued Appellént had not received a meaﬁingful
opportunity to obtai’n release via parole as he had been and continued to be mentally ill and
unrepresented by counsel during his parole hearings. R. 25, 1L 1-12 Baxléy said-that Appellant .
has béen “in and out of the mental health unit duriﬁg his 30-year stay:” R. 6, 1. 23-24. Baxley
noted the difﬁculty of Appellant “who suffers from mental illnesses to argue on his own behalf
as to why he should be réleésed” when appearing in front of the parole board. R. 13, 11. 6-8. “He
is mentally ill;” Baxley stated.. R. 13, 1L 15-16. Baxley repbrted that part of Appellant’s
difficulty in obtaining a meaningful hearing in front of the parole board is due to the fact that

“he’s méntally ill.” R. 25, L. Baxley also said Appellant “was mentally ill as a 17 year old and -



~asachild.” R. 611 15-16. Baxley noted, that Appellant was transported to his guilty plea from

B the mental hospital on “Bull Streé‘i,” although despite her effo;‘ts, she was unable to obtain his

thirty year old records from the Départrmient of Mental Héalth. R. 6, 1. 16-22. Appellant -

‘ confirmed: “I stayed af Bull' Street for like five months before I went to court.” R. 32,11: 13-14.

_ Appellanf is without..bene'ﬁtl of counsel at his parole hearings; Baxley stated’ that

-Appellant “has- certainly not had an attornéy with him at the parole board.” R. 29, 0. 2425,
BaXley nofed that Appellant is ohly “given two or three minutes to stand Aup in front of the parol.e

‘board By himself without counsel and explain to them why he needs to be released.” R. 25, 1. 9-

12. After Appellant addressed the court, Baxley argued that Appellant’s difficulty in aﬂiculéfing

"+ his position to Judge Kelly was indicative of his inability to communicate relevant information to

the parole board. Baxley stated: “I think it’s evident from his prcsentatioh here this morning”

that he is unable “to effectively éofnmunic_ate to the parole board.” R. 33, Il. 47, Defense

counsel argued that Appellant was unable to obtain a meaningful opportunity for release without

' benefit of légal counsel. Baxley said: “they’re‘ asking for someone who’s been in prison for 30

years without benefit of education, ceftain_ly without benefit of legal educgtion,A who .suffers. from
mental illnesses to argue on his own behalf as to w_hylhe' should be released.” R. 13, 11. 4-8.

The state never spoke to Appellant’s mental illness or lack of counsel. ﬁAbout'Appellant’s .

- opportunity to obtain releasé via parélé, Gary s;[ated that “I am n(?t able to tel:lAthe Court whaf he
~ has been abler'to present at t‘hols've hearings.” R. 19, 11. 201-22, Garypnl‘y' stated‘that neither sh.‘e~'4-
nor Baxley were “fully aware of what happéns ;at those -hearings.” R. 19,"1."25  — ..20', L L '
,Howgver,’ the parties ‘werAe able to discover the 're:‘asons for Apﬁeilant’s .denial_of parole. | Baxley

stated that .“Ms.'Gary was able to, to ;isccrtaih ex_aétly what the specific reasons he was denied

parole, and those are the nature and” Serioushess of the crimes that, that were committed,



indications of _Violence, use ofa deadly weapon, prior record. indicating lack of compliance with
superViSion and his internal SCDC‘reoord":’ R 9, ll“6-l‘2f - | |
By an order filed November 28 2016 Judge Kell _/ denied Appellant S request for

resentencrng R. 48 — 50. The Judge denied. Appellant S motlon for resentencing under leler '
and Aiken, finding that Appella.nt. “yyas not charged with, nor did he plead guiltygto, murder. As
such, he is not a member of the 'class of offenders entitled to resentencing under Miller or Aikén.;’
R. 48 - 50. -Judge Kelly denied Appellant’S"rnotion~for resentencing pursuant to Graham, by
-finding that Appellant’s parole eligibility Q&as‘ a:,"satisfactory. remedy under Montgomery v.
Louisiana. R 48—‘50. - | |
Discussion
Introduetion

| The principle that because juveniles have lessened culpability they are less deserving of
the most severe 'punishments has directed' a series of Uhited States Supreme Court'decisions
involving the sentencing of Juvenile offenders In Roper V. Szmmons 543 U.S. 551, 573 (2005)
the Court held that a Juven1le may not be sentenced to death not1ng the dlfﬁculty differentiating
“between  the juvenile offender‘ whose crime reﬂeots,unfortunate. yet transient immaturity, and
the rare juvenile offender whose crime reflects irreparable corruption.” In Graham v. Florida,
| 560 U.S. 48 (20'1.0)‘, the Coun held that a juuenile non-homicide offender may not be sentenced
to life in prison without the possibility of parole and must be given a meaningful oppOrtunity‘ to
obtain release. ~“In Mlller v, Alabama 567 U S. 460 (2012) the Court held that a Juvenlle
homicide offender may not be sentenced to life in pr1son w1thout parole absent consideration of
the juvenile’s special circumstances in.‘ light of the principles and pur‘poses of juvenile

sentencing. Howeuer, Miller emphasizes that the principles of Roper and Graham are not



“crime- specrﬁc Id at 473. 'In Monfgomery V. Louzszana 136 S Ct. 718 736 (2016) the Court
gave leler retroactlve effect and noted that a statc may 1emedy a leler v1olat1on by
permrttmg juvenile hom1c1de‘ offenders to be/ cons1dered for parole, rather than by resentencmg
them.” | | | '

In Aiken v. Byars, 410 S.C. 534, 765 :S.E.2d 572 (2014), the South Carolina Supreme
Court addressed_-the effect’ of Miller on inmates sentenced to llfe Without parole as juveniles.

7

Our Court stated that.“Miller does-more than ban mandatory_ life sentencing schemes for -

Juvemles it establrshes an afﬁrmatrve requ1rement that courts fully explore the lmpact of the - -

defendant's Juvenlllty on the sentence rendered »Id at 543 765 S:E.2d at 577 (empha51sr '

added) In drscussmg the scope of leler s apphcatlon the Court stated that ¢ [1]mportant to our. ,
determination of the breadth of the leler decrs1on is this statement: by the maJorrty ‘Graham s |
reasonmg 1mpl1cates any: 11fe-w1thout-parole sentence imposed on a Juvemle even as its
categorlcal bar relates only to nonhomrcrde offenses  Id. at 542, 765 S.E.2d at 576 (2014).
“ [Y]outh has constltutlonal sngnlﬁcance and “must be afforded adequate welght 1n'vt :
sentencmg ” Id. at 543, 765 S.E.2d at 576 (emphasrs added). | |
When a Juvemle offender is facmg the possrblhty of a life w1thout parole sentence the
sentencing authorlty must consider factors mcludmg (1) the chronologrcal age of the offender
and the hallmark features of youth, rncludlng 1mmatur1ty, 1mpetuos1ty, and fallure to apprecrate
the I'lSkS and consequence (2) the ‘fam1ly and home env1ronment that surrounded the offender E
(3) the crrcumstances of the homicide offense, 1nclud1ng the extent of the offen_der s,part1c1pat1on
in the conduct and how familial 'and peer pre_s'sureS‘ m'ay. have ‘affected | hlm, - t4) the
‘incompetencies associated» with youth‘—for example, [the offender’s] inability to deal with

police officers or prosecutors (including_‘ on a plea agreement) or [the offender’s] incapacity to -



assist his own attorneys’; and (5) the ‘possibility of renatailitation.’?’ Id at 544, 765 S.E.2d at 577
(quoting Miller).
Neither the j‘udge' at sentenc'ing'nOr the board -at pai-‘dé hearings considered the factors

prescribed in Aiken. To determine whether Appellant is entitled to protection under the Miller,

Graham, and Aiken line of cases, it is informative to examine whether Appellant has received the .

functional equivalent of a life without parole sentence and whether he has a meaningful

' opportunity to obtain release.

L ,F unctional equzvalent of L WOP or meanmgful opportumty to obtain release

A state must give Juvenlle non- homrcrde offenders some meanrngful opportunity tov N
obtainrelease based on demonstrated maturity and rehabilitation.”{ Graham,_ 560 U.S. at 75. “A

State need not guarantee the offender eventual release, but if it imposes a sentence of life it must

- provide him or her with some realistic opportunity to obtain release before the end of that term.”.

Id at 82.

The South Carolina Supreme Court has recognlzed the concept that a sentence may be the

- functional equlvalent of a hfe sentence in State V. szbrough 212 S.C. 348, 46 S.E.2d 273

(1948). More than fifty years_rago, our Court considered Whether a sentence “will probably .-

.extend beyond the natural life of the average prisoner,” in determining the propriety of a

sentence. Id. at 356, 46 S.E.2d et 277. The Court found _that although the sentencing' judge has -

Broad discretion, when the jury made a recommendation of mercy, the judge’vshould “impose a-

sentence for a term less than the ordinary expectancy of life” unless the record disclosed some

reason for disregarding the jnry’s recommendation. Id. at 3'55, 46 S.E.2d at 276.
Several states have examined juvenile sentencing schemes to determine Whether'they

give a juvenile some meaningful opportunity at release. These states have found lengthy term of



years or life sentences to be the functlonal equivalent of a life w1thout parole sentence in
g v1olation of the Eighth Amendmcnt whm they failed to ofter the Juvenile a meanmgful '
opportumty to obtain release before the end of hlS expected ‘ife span. |
In PeOple v. Caballero,_282 P.3d_ 291 (Cal. 2012), the Supreme Court of Ca‘lifornia heldl
that sentencing a juvenile non-homicide offender to one hundred and ten years was inconsistent
with Graham and an Eighth Amendment nyiolati.on.' ‘Although' the Court-decline'd to provide
specific timeframes for'settin;parole hearings in non-homicide cases, “the sentence mu'st not
violate the defendant’s 'Eighthl ;Amen‘dment riéhts and must provide him v.or her a’ ‘meaningful
~opportunity to obtain release based on demonstrated maturity and rehabilitation’ under Graham’s
mandate.” Id. at 296. ' | | »
In Caszano v. Commzsszoner 115 A.3d 1031 1044 (Conn 2015) the Supreme Court of

- Connecticut held that “the imposition of a fifty-year sentence without the p0551b111ty of parole”

was subyj ectto the sentencing procedures outhne_d in Mz_ller. In Bear Cloud v. State_, the-Supreme
.Court of Wyoming found that a juvenile 'sentence with the earliest possible meaningful
"opportumty for release occurring in forty five years <to v1olate the pr1nc1ples of Miller and
' 'Graham Bear Cloud v. State, 334 P.3d 132 143 44 (Wyo 2014) The Wyoming Supreme'
Court reasoned that these protections ‘must be 'applied to the entire sentencmg package, when-
_‘ the sentence is life w1thout parole ‘or when aggregate sentences ‘result in the functional
- equivalent of life without parole ” Id. at 144 o
- The Florida Supreme Court addressed a sentence similar to the case at harid in Atwell ‘v,- _
_State, 197 So0.3d 1040 (Fla._ 2016). Atwell was convicted at .age sixteen of murder and received a -
sentence of life with the possibility of p‘arole after t\iyenty-ﬁve years.- Under Florida’s statutory E

scheme, his parole hearing occurred twenty-five years after sentencing, at which time the parole

10



board set his presumptive parole release date.at the year 2130 based on the seriousness df his
offense and his prior record. Id .at__1'041. The vFlorida Supreme Court reasoned that “throughout -
this Court’s »post-G'raham and Mil{le'ri'ju\'/e;n‘ile seﬁtencihg juﬁs‘prudence, we have-c'onsistently
followed the spirit 6f Graharh .an.d_ Miller rather than é narrow, literal interpretétion.” Id Thé .
Court determined that parole eligibility did_po_t_ e‘xemp't'At'well from the purview of Miller and
Graham. Id. at 1047. The -Flo'riég Suprefne Court remanded Atwéll for resentencing as h1s :
senténce was the- ﬁnctional equivalent of lifé Without parole due to Fl‘orid_a’s‘ parole gﬁideli_nes. '
1d. at 1050. | | |
| The Towa Suprém'e' Coﬁrt‘ fqund that a ﬁfty-ftwo-and-a-half-year minimum sentence for a-
juvenile triggered’the protections afforded By ‘Mirller. State v. Nufl, 836 N.W.2d 41, 71 (Iowa
2013). “[W]e believe t};at while a minirriuin of ‘52.5' years imprisonment 1s not technically a life-
Vwithout-parole sénténce, ~such a 1engtﬁy sénténce imposed on a juvenil_e is_sufficient to trigger
Miller-type protecti’ons.ff':jd In State v. Ragland, 836 NW2d 107, 122 (Iowa 2013), the Towa
Supréme‘Courf found that .the char.lc_‘e of parc.)l‘e eligibility during the offender’s life‘tim..e ciid not
remove the case from the puryie\%v of Mille_r. _ Raglaﬁd?s ‘cbmrriu;cgd sentence required that he
servé sixty years before being eligibiye for parole. Id.‘ ét 119. ;‘The spirit of the constitutional
~ mandates of Miller and Graham instruct that much more is-at stake in the seﬁtenéing of juveniles
than merely making sure th;t pafole is possible.’f ld. at 121. The Court held that “Miller applies
to sent’encés thét are the functibnal equivalent of life without parole."’ Id.. at 121—22;
In State v. Loui&ell, 865 N.W.42d 590 (Iowé 2015), th; Iowa Supreme Court upheld 'a
. sentence life with the possibility of parole after _twenty-ﬁVé years. Louisell asserted her
opportunity for par‘ole Was il.lusory,» not feal, as “only one of Towa's thirty-eight .juvenile

1 offendérs originally sentenced to LWOP has been granted parole.” Id. at 601. Regarding a

11



_meaningful’ opp.ortunity for réléése, the- I'ow'a Sijpreme Cdui‘i. ééid “[t]o be sure, a meaningful
opporﬁmity mustjbe realistic.” Jd. at 602;' -However, the Couyt stated that if “must leave for -
another day'the question whether repeated cursory ,,deniéls Qf parole deprive juvet;lile;soffender_s
who have shown ciemonstrable rehabilli»tation‘ and | maturi£y of a meaningfﬁl or realisti.c '
op?dﬁunity for féieasla,” noting that thevenurﬁerated codified factors coﬁsidered l.)yA the parole
board “doﬁ n‘ot'closely track the Millerv faétofs pér.tinent to the parohle eligibility ;)f juvenile

. 'offender_é, n(;r dbfh_eyéacco}unt for the_mitiéat_i_vr_lg-attributes of youth that are conéfittitionally

required sentencihg Qonsideratioﬁs.” Id | |

| The Supreme Court of Mas.“sachusett‘_s addresged how the opportunify for release on pdrole

Awill be pfotectéd for juvenile offenders serviip:g.life. vDiatchej'a_ko v, Dist.. A(tornéy for'Suﬁfdzk_ ‘

Dist., 27 N.E3d 34'5 (Mass. 2015).. The Mas_saclllusetfs Supreme Cdurt' éxamined ‘;the

meaningful opportunity for relle'ase .thro‘ug}\i part;le’; s;peciﬁc to juveniles serving .a life sentenc,e;

- noting that ;‘the’ parole process takes oﬁ a copstitﬁtional dimension that does not éxist for.». ‘c‘>ther

offend‘ers_’ whoée senteﬁces include parolé elﬁig,ilb'ilitil."’ Id at 357. The Céurt found that the

ju{/ehiles ‘were entiﬂéd to represéntation by cou.n‘sell at t_he.ir; parole hearings in Qrder for ‘their\ :

bbponunity fovr release to be meaningful. Id.. at 361. “[G]i\‘/enA the challgnges involved for a‘

juvehile homici‘deloffe;lder serving a mandatqr}i life ~senten(.:-e to advocate effectiveiy for parole

rel_easé on his or her oWn, and in light of thq faict.t_hét the offender’s 6pporfﬁnity for release is

 critical :to‘thbe constitutionélity of the ‘senteh.ce, §ve éoncludq that this oppbrtunity is not erly_to A

~ be ‘meaningfu

1_9” 133
2

without access to counsel.” Id, The Court determined that in these juvenile
life cases, in addftioh to represehtation by counsel, the offenders were entitled to funding for

expert .Witﬁe‘sses and judicial review of a parole decision. Id. at 363-65.

12



The New‘Yor'k Spﬁreme Court, Ap’p’ellafe D:‘ivvvision,*re‘cently held that a juvenile was
entitled to a parole hearing whejre'his»‘_yout.h and 'attendantlcircyhinstances would be considered. |
Matter of Hawkin& v. New York State Dept. ‘of Co’rr.k & Co'm;nunity. Supervision, 140 A.D.3d 34
(N.Y. App. Div. 2616). Hawki.rills was sehtenéed to-"a pfisqn term of twenty-two years to life fbr
an offense committed as a jtil.yehile, and ha_d Béeﬁ' denied parol'e’ nine times since becoming
~eligible. Id. at 35-36. At the time of His app_eai, Hawkiﬁs was ﬁfty-four years of agé; had served

thirty;six years of his sentence, and argued that he had not recéiVeQa r_neani.ngﬁil‘ opportunityA for
release as -neither fhc'sentenCing 4 judge» nqr:. the p'ar'o‘l-e- board: conéidéred the significance of his
youfh aﬁd its attendant ciréurﬁétanéés at the‘ time of £hé'.;d‘rr'1m"issi(;n‘of the crime. Jd. at 36.

. Thev Cogﬁ ianawkins determi_nedffhat as aA-“‘perso;n séfying a sgntence for a c'r_i_me
v committed aﬁ'a juVeriil‘e, petiti(;nér has a‘su}éstantive conétit.utjdnal righ£ not to be buﬁished with

a life sentence if the érirﬁe réﬂects traﬁsient:immatﬁrify and' that 'peti.tioner_‘ was Idenied’his
cqnstitutional-righ:t_té a meanirigful opportumty fc_)r "féléégq-When the Board *failed to consider the
'éigniﬁcance of petitioner’s .youth and its aftendant circum_sta‘ncéé at thé time of the commission
of the crime.” Id;_ The .'Co‘urt_ found that the i)ar(;ie board, fl‘as the enﬁty éharged with detefmining |
whether petitiori;er will s_erveA _avlif'é' sénté!nce{ wais" requifed ‘;d 'consider the signiﬁéance “of
petitioner's youth and its atténdérit circ'urhéiténces at’ _‘the’vtime of the (golrllmission of the crime . -
o before makiné a parole determipation.” Id The} Cpuft réas.oned that since Hawkins had not
received a héaring where youth ‘and its :"att‘end‘ant’.‘c,ircumvs‘ta_f.l‘ées were considered duriﬁg
sentenéing, “an analogous proce;.lural redﬁireﬁgnt ;ivs‘ necessary ét the parole'reléase hearing
stage.”. Id. at 39. |

Simply stéti:hg that Apﬁéllant is ﬁéréle 'elxigvible' does nc;t reliéve the state of its obligation

to afford juvenile offenders the protections conferred 'in. Miller, Graham, and Aiken, when his
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parole hear1ngs do not provrde a meanrngful opportumty to .obtain release South Carolina’s

parole statute, S.C. Code Ann. § 24 ’l 640, does not’ requne 1he parole board to cons1der the -

special characteristics of Juven1le ollenders lndrgent mmates such as Appellant are not provrded
with the benefit of counsel to ass1st« them at parole hearlngs. Appellant has spent over thlrty' ‘
years ln prison suffering from mental 1llness and has recerved no educat1on past the schoolmg he' 7
obtained pr1or to his 1ncarceratron at age seventeen Appellant lacks the ablllty to advocate for
. himself by presentrng ev_1dence of the Aiken fa‘ctors to the\:parole board, even if the _board was
reduired to conslder ,thern.. i |

| Appellant was entrtled to a Juvemle resentencmg hearrng where the Judge consrderedl
| Appellant’s: (l) age at the time of the offense and hallmark features of youth 1nclud1ng
1mmatur1ty, 1mpetuosrty,-and farlure to apprec1ate the r1sl<s and consequences; 2) his family and
home environrnentat the_'tlme of the offense; (3)the '?circurnstances of the offense, including the
extent of his participation'andho\‘)v. familial and peer pressures rnay ha\‘le affected.him;'(él) the
. incompetencies .‘associated with youth such as his .inability.tode‘al \li/ith police_and- prosecutors,

and his incapacity to assist his own attorneys; and (5) the possibility of rehabilitation.
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CONCLUSION
Appellant respectfully requests that this Court reverse the trial court’s order denying his -
motion for resentencing and remand his case for a resentencing hearing pursuant to Aiken v.

Byars, 410 S.C. 534, 765 S.E.2d 572ﬁ(2014), and Graham v. Florida, 560 U.S. 48 (2010).
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15



CERTIFICATE OF CO‘UNSJEL

The undersigned certifies that to.the best of 1 my ablhty this Final Brief of Appellant
comphes with Rule 211(b), SCACR, and the April 15; 2014 order from the South Carolina .
Supreme Court entitled “Revised Order Concermng Personal Identifying Information and Other
Sensitive Information in Appellate Court Fllmgs ’

May 22,2018

%nnaklﬁ/a{therl Delany
Appellate Defender -

South Carolina Commission on Ind1gent
‘Defense
Division of Appellate Defense  ~
PO Box 11589
Columbia, SC 29211-1589
. (803) 734-1330

' ATTORNEY FOR APPELLANT

S. MAY 22 2013 |




