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EXBL T (7D

State of South Carolina ) In the Court of Common Pleas

) Third Judicial Circuit

County of Sumter ) 2015-CpP-43-2134

David A. Duren, Jr.,

vs.

State of South Carclina,

Applicant,

Transcript of Record

| Respondent.

e e A N e e e e e e e

July 26, 2016
Sumter, South Carolina

"'B'E F'ORE:.

" The Honorable Jocelyn Newman, Judge

APPEARANCE S:

ALSO

David A. Duren, Jr.
Self—represented Litigant

Julle A. Coleman, Esquire, Assistant Attorney General
Attorney for the Respondent

PRESENT:

Timothy L. Griffith, Esquire
ﬂﬁ%%fﬁ

Elizabeth B. Harris, CVR-M-CM
Circuit Court Reporter

PRV SRS
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MS. COLEMAN: This is David Duren vs. The State of
South Carolina, 2015-CP-43-2134, and he's present today and
represented by Mr. Griffith, and I believe they have a
motion before the court.

THE COURT: Yes, sir.

"MR. GRIFFITH: Your Honor, Mr. Duren has submitted a-

- _motion, along with certificate of service handwritten. I'm

not sure.if Your Honor has see it -- seen it. It was sent

- - out July 8th asking for the court to relieve counsel so

*-that*he may either seek other counsel or%represent.himself.

. This would be the third time that he's sent in a

. . request to relieve counsel. I certainly consent to being

.Jfélieved, but I would leave that up to the court, and Mr.

Duren, of course, piesented the motion. You may want to
hear from him'aéAwell.

THE COURT: Yes, sir, I dq, but I have not seen the
motion. Do you have a copy that I can look af?

‘MR. GRIFFITH: This is the latest one.

THE COURT: Okay.

(A.PAUSE.)

THE COURT: Mr. Duren, if you would raise your right
hand and be plaéed under oath?
| BAILIFF: Railse your right hand, please.

.MR. DUREN: Excuse me, Your Honor, with all due

respect, Your Honor, before we get started I would like to
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put the -- 1is this being recorded?

£

THE COQURT: VYes, sir.

MR. DUREN: Okay. For the record, and the court shall

take judicial notice I, a human being, a living soul of

lesh and blood, reserve all my rights and waiver not. Do

you understand?

n

r

p

h

THE COURT: Yes, sir.

MR. DUREN: For. the record, and the court shall take

judicial notice I, a human being, a living soul of flesh

and blood, do not wish to represent a corporate entity

amed David A. Duren, Jr., and I have never consent to

=present that corporate entity, and I have no intention of

representing’that corporate entity.

THE COURT: Okay. What is your opposition to being
lacedlunder oath, whether ---

MR. DUREN: Because ---

THE COURT: --- you swear or affirm to tell the truth?
MR. DUREN: Please place under oath, Your Honor, the
oly Bible simply said thou shalt not swear by nothing on
caven or the earth. B

THE COURT:. And let me interrupt you, sir, and let you
now that affirming that you will tell the truth ---

MR. DUREN: - To ---

THE COURT: --- 1is an option.

MR. DUREN: To, to affirm, Your Honor, would be a
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legal, binding contract with the court, and I do not wish
to contract with this court, Your Honor.

THE COURT: Well, unlesé I know that you're giving
me ---

MR. DUREN: I ——-

THE COURT: --- truthful testimony, then how can I ---

MR. DUREN: Irwill let my -—=

TﬁE CbURT: --- trust anything ---

MR. DUREN: I will let my --—-

THE COURT: --- you say?

MR. DUREN: --- yes be ?es and ney bebney.

THE COURT: Well, that's what everybody says, but we
have a procedure in which-peopleAhave to tell me thatlpheyg$
are gding to tell me the truth. |

MR. DUREN: Well, Your Honor, at this -- yes, sir ;—
yes;'ma'am, excuse me. No disrespect to the court, Your
Honor, but at this time, Your Honor, I would like to invoke
UCC1-302/3-305(a) (1) (iii).

THE COURT: Which says what?

MR. DUREN: Under prejudice-and I am under no
obligation if I affirm, Your Honor.

THE COURT: What does the Uniform Commercial Code have
to do with this matter?

MR. DUREN: Because ---

MR. GRIFFITH: Pardon me, Your Honor. I believe what
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he's stating>is that he may affirm to tell the truth. He
just will not swear to it but,. Your Honor, I believe that
he may affirm to tell the truth.

Would you —-- is that what you're talking about?

MR. DUREN:‘ Yesi

THE COURT: 'That'sfall I‘m:asking.

MR. GRIFFITH: And so if you were to raise your hand

and so affirm to tell the truth, then that would, I think,

" be acceptable by the court.

THE COURT: That's all I'm asking, sir.
MR. DUREN: Okay.

THE COURT: And he's going to ask you if you swear or

affirm..

MR. DUREN: I'll affirm.

DAVID A. DUREN, JR., DULY AFFIRMS
AND.TESTIFIES AS FOLLOWS:
THE COURT: Perfect. Now, Mr. Duren, I want you to
téll me why you don't want Mr. Griffith to represent you.

MR. DUREN: Because, Your Honor, it would be a

- conflict of interest because the state is paying, the state

is paying Mr. Griffith to represent me, and he took a

splemn oath, and he is ,a member of the South Carolina Bar

. Agssociation, along with the state, and that is a conflict

of interest, Your Honor.

THE COURT: So, who do you want to represent you?
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MR. DUREN: I'm‘representing myself, Your Honor.

THE COURT: All right. Well, then if he consents to
be relieved and you're going to represent yourself, are you
ready to go forward today?

MR. DUREN: Yes, ma'am.

THE COURT: All righty. Well, ﬁe'll just relieve Mr.
Griffith, and you can represent yourself, sir.

MR. DUREN: Yes, ma'am. Thank you.

MR. GRIFFITH: Thank you, Your Honor, and, Your Honor,
just to inform the court, this is Mr. Duren's file, and I'm
going to give it td him so tﬁat.he does have all the
information that I have. And I know he has this plus

others, but I just wanted to be sure that everything is in

':Hefé today.

THE COURT: ALl righty.

MR. GRIFFITH; Thank you, Your Honér.

THE COURT: Well, let me ask before we-begin. Is the
state ready to proceed on this case today?

MS. COLEMAN: Yes, Your Honor,.we are ready to
proceed.

" THE COURT: OQOkay. All right.

MR. GRIFFITH: 'Thénk you, Your Honor.

THE COURT: Thank you, sir.

MS. COLEMAN:: Your Honor, would you like me to read

the procedural history?
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THE COURT: Yes, please.

MS. COLEMAN: Okay. We'll start with -- do you have

that list of factors that we were looking at yesterday? I

can pull them up to qualify him as pro se.

(o)

mi

m

THE COURT: I did not.

MS. COLEMAN: Okay.

MR. GRIFFITH: Excuse me, Your Honor.
THE COURT: Yes, sir.

MR. GRIFFITH: Will you be giving him the Faretta

v

warning?

MS. COLEMAN: The state would request that you will.

THE COURT: If somebody has that list? I haven't

rought it ---
MS. COLEMAN: Yeah, we can pull that. )
MR. GRIFFITH: Okay. 'Thank you, Your Honor.
THE COURT: Yes, I will.
MS. COLEMAN: Your Honor, would you mind if we did the
rher case before we begin with this one in order to get

ir ‘witnesses out?
THE COURT: I hate to shuffle the inmates around too
ich. |
" MS. COLEMAN: Yes, Your Honor.
THE COURT: But I do recognize that ---
MS. COiEMAN: Just while we pull up those factors

aybe to give us a chance to find those.
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THE COURT: Well, I mean, Mr. Duren has been through
this before. I understand you filed motions to relieve
other attorneys before, right?

MR. DUREN: Yes, ma'am.

THE COURT: And you've come to court on those. I
meéﬁf”Ybu understand that representing'yoﬁrself, you don't
have any legal training. You know that, right, any fofmal
legal training? I'm not assuming that you don't know
anything about the law, but you've not been to law school,
correct?.

- MR. DUREN: No, ma'am.

'THE COURT: Okay. You feel qualified to repfesent
yourself? - | |

MR. DUREN: Ma'am?

THE COURT: . You feel qualified,to represént yourself?

MR. DUREN: Yes, ma'am, because £he feééoﬁ I}m
representing me, I called Mr. Griffith the other day,
right, and this has been going on, and I asked him. I said
what are we arguing at my PCR hearing? He asked me who is
this. I said this is Duren. He didq't even know we were
having év———

THE COURT: Well, I understand. Mr. Griffith is gone.

MR. DUREN: Yeah.

THE COURT: He's not your léwyer anymore; I've taken

care of that. I'm just worried about you representing
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yourselff
MR. DUREN: Well.
THE COURT: But, of course, the problem is if you

believe that any member of the South Carolina Bar has some

- allegiance to the State of South Carolina, then I can't

appocint anybody to represent you because they'd all be paid
by the taxpayer doilars, by the bar, or Indigent Defense.

MR. DUREN: Your Honor, the State of South Carolina is

. a|corporation.

~ THE COURT: Okay.‘

MR. DUREN: Sumtef Couﬁty is a corporafion.'
"?HE&COURT: Okay.
uMR. DUREN: This dourtroom is a corporafe court.

THE COURT: All right. 1 just want to make sure you
know Wﬁat you're doing representing yourself.
MR. DUREN: Yes, ma’'am.
THE COURT: All right.
MR. DUREN: ers,_ma;am.
THE COURT: All right. I think we éhould, whiie you
pull those things up —j}unless you have them before you
right now.
MS. COLEMAN: Not;yét, Your Honor.
THE COURT: We're:going to hear one more case before
we hear yours, Mr. Durén, because I think yours could be a

little bit long, and vae got a bunch of other people out
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STATE OF SOUTH CAROLINA i
COUNTY OF SUMTER 7'} [5C -

" IN THE COURT OF COMMON PLEAS
S:THIRD JUDICIAL CIRCUIT

David A. Durcn, #181965, 2015-CP-43-2134

.,.:,
I'

Appljcant

ORDER OF DISMISSAL
State of South Carolina, -

. Respondent.

)
)
)
B
)y
)
)
)
)
)
)
)
)
)

‘This matter comes before the Court by way of a post- ~conviction relief (PCR) application

- ~ filed on. Septembcr 14 2015 Respondent qubmmcd its Return and Partial Motxon to Dismiss on -

o ADecember 3, 2015 An ev:dentlary hednng into the matter was (,Onvencd onl uly 25, 20186, al the

‘Sumlcr County, Courthouse Appllcant was present at the hearmg and was represented by
‘Timothy Griffith, Esquire. Respondent was represented by Assistant Attorney General Julie A.
_ Colcmdn of the South Carolina Attorncy General's Offu.e |
| I PROCEDURAL HISTORY

The reéordslbcforc this: Court indicate that Applicant is prcscntly confined in the South
Carolina Department of Co.rrections pursuant to orders of commitment of the Sumter County
Clerk of Court. Applioant Vuas true bill indicted at-the May 2015 term of the Sumter County
Grand Jury for Burglary- Second Degree (2012-GS-43-1149). Applicant procecdcd' pro-se at -
trial before the Honorable George C. James, Jr. Applicant was found guilty as _indicted on May ‘.
20, 2015. Judge James sentenced Applicant to life without parole. Applicant did not appeal his

conviction or sentence.

Page 1 0f 8
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Additionally, Applicant was true bill indicted at the February 2002 term of the Sumter

County Grand Jury for three counts Burglary — Second Degree and Arson Second Degree (2002-

GS43-109).! Jack Howle, esquire represented Applicant. "On Apri}" 4, 2002, Applicant bled
guilty as indicted béfore the Honoréble Clifton Newman. Judge Newm”an sentenced Applicant to
seven year term of imprisonment f"olr burglary — sgcond degree for two counts of burglary-se_cond
degree and six year term of impﬁsomﬁent for arson — second degreé with those »charges running

' concurrent to each other. Applicant did not appeal his guilty plea or sentence.

_ » Applicant filed a timely application for post-conviction relief on September 14, 2015. |
| II.  ALLEGATIONS
In his current kapplication’,' Applicant alleges that he is béihg held in custody unlawfully
_ for the following reasons: |
1. «4th 5t gth gth 138 14% amend. Violation.”
2. Due process violation. '
3. Fraud upon the court.
4
5

. Subject matter jurisdiction
. Ineffective Assistarice of Counsel

At the evidentiary hearing, Respondent moved to dismiss any allegations pertaining to -

Applicant's Burglary and Arson charges from 2002 as untimely. This Court granted Respondent's -

" motion and dismissed those allegations accordingly for Appljcant's lack of due diligence in
‘raising them. Applicént prbceeded only on the allegations regarding his 2015 convictions.
| om APPLICABLE LAW
Ina post-convibtion relicf aqtion, the ‘applicant has the burden of proving the allegations
in the application. Rulé 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 SE.2d 813 (1985).

‘Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

! Applicant listed this indictment on his current PCR application.

Page 2 of 8

O




L

proye that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just resuit." Strickland v. Washington,

466 U.S. 668, (1984); Butler, 286 S.C. 441,334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney prov1ded representation
v within the range of competence required in cnminal cases. Courts presume that counsel
,rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicant must
' overcome this pre'sirmption to receive relief. Cherry v.. State, 300 S.C. 115, 386.S.E.2d 624

(1989).

Courts use a two-pronged test in evaluating allegations of meffective ass1stance of

counsel Flrst the Apphcant must prove that counsel's performance was deficient. Under this

_.prong, attorney performance 1s measured by 1ts "reasonableness under professmnal norms."

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient

performance must haye nrej ndiced the appiicant such that "there is a reasonable probability that,
- but for counsel's unprofessional errors, the result of the proceeding would have been different."
th?»OOSC at 117-18, 386SE2dat625 |
IV. . ' FINDINGS OF FACT AND CONCLUSIONS OF LAW
| This Court has had the opportunity to review the record in its e_ntirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to

. observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their

testimoriy'accordingly. Set forth below are the relevant findings of facts and conelusions of law

as required pursuant- to S.C. Code Ann. §i7—27-80 (1985).
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As a matter of general impression, this Court finds Applicant’s festimony and assertions
to be not eredible. In contrast, this Conrt finds Counsel’s testimony_ to be credible and persuasive.
Thes'e'-erédibiliity%f}l@ndings have been apnlied to the Court’s findings and conclusions set forth

1 below.

INEFFECTIVE ASSISTANCE OF COUNSEL

Applicant has asserted several allegatrons of meffecnve assistance of counsel This Court .
 finds these-claims to be meritless and they shotld be demed and d1srmssed with prejudice.
Based on the testlmony at the evrdentrary hearing as well as the trial transcrrpt, it is clear
| that Apphcant wished to represent hrmself at trial, and he relieved his pnor attorney in order to
' ‘represent mmself The record indicates that Apphcant was deemed able to represent h1mself at
_. trial after being given all proper warmngs at a pre-trial hearing w1th Judge Cothran. |
At the ev1dent1ary hearing, prior counsel Jacob Smxth testified that he met with Apphcant :
ten to ﬁfteen times during the brief course of his representation. He stated that he filed discovery 7
motions, reviewed the materials with Applicant, di_scusse_d the elenrents of the eharges, relayed
the State's plee offers, and investigated possible alibi defenses. Mr. Smith stated that Applicant
- decided to go pro se and he had him relieved as connsel. Based on this testimony, this .Court
L ﬁnds that the representatlon of Apphcant’s prlor counsel did not fall below standards of
professional norms. Apphcant has failed to meet his burden in proving that any of the attorneys
who previously represented him were meffectrve, and that any alleged meffectrveness prejudiced
him in any way. T herefore, this allegation is denied and dismissed with .prejudice.

DUE PROCESS

Applicant alleges that he was denied due process of law. Applicant's allegation claims

infringement of his rights under certain amendments to the United States Constitution. However,
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Applicaat fails to set forth with specificity the grounds upon which these constitutional
violations are based. The Uniform Post-Conviction Procedure Act requires that the Applicant
must "... sp.eciﬁcally set forth the grounds upon which the application is based." Section 17-27-

UG U Ly A M

50 of the Code of Laws of South Carolina (1976)

This Court finds that Apphcant did not present any mentonous ev1dence ofa due process -

violation and thus has faxled to meet his burden of proof, and this allegatlon is denied and

s dlsrmssed with preJudlce

" SUBJECT MATTER JURISDICTION
~ Applicant has claimed that the trial court lacked subject matter jurisdiction. Defects in

' the indictment do not affect subject matter jurisdiction. Subject matter jurisdiction is the power

ofa éourf to hear a particular classlof cases. Sée State v. Gentry, 363 S.C. 93, 610 S.E.2d 494

- (2005); Dove V. Gold szt, Inc., 314 S.C. 235 442 S.E. 2d 598 (1994).

 An applicant may still challénge the subject matter jurisdiction of the trial court, and such -

a claim i is one that may be raised at any time. See Brown v. State, 343 S.C. 342 540 S.E.2d 846
(2001) verruled in gart by Gentry, supra. However, “[c]lrcult courts obv1ously have subject

matter Junsd1ct1on to try criminal matters.” Gentry, supra, 610 S.E2d at 499; See also S.C.

Const. Art. V, § 7. Thus, to meet his burden, Apphcant must present evidence that his case is of
some class over whmh the circuit court does not have the authority to pres1de Applicant’s

conv1ct10n involved a criminal charge in General Sessions Court. Thus the circuit court had

subject matter jurisdiction. Therefore, because Applicant has failed to meet his burden in proving:

that the court lacked subject matter jmisdictioﬁ, this allegation is denied and dismissed with

prejudice. -
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FAILURE TO STATE A CLAIM -

Applicant further alleges various constitutional violations as well as fraud upon the court.

This Court finds these allegations to be meritless, as Applicant has failed to state a claim that is
cognizable under the Uniform Post-Conviction Relief Act, S.C. Code Ann. § 17-27-10 to -160.

An applicant may commernce a post-conviction relief action on the foliowing grounds:

1. That the conviction or the sentence was in violation of the

Constitution of fthe United States or the Constitution or laws of this
, S’ta‘te;
| 2. That the court was without juﬁsdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law;
4 That there exists evidence of material facts, not prev1ously

presented and heard, that requires vacation of the conviction or
sentence in the mterest of justice;

5. That his sentence has expired, his probation, pﬁrole or conditional
release [was] unlawfully revoked, or he is otherwise unlawfully
held in custody or other restraint; or

6. That the conviction or sentence is otherwise subject to collateral -
attack upon any ground of alleged error heretofore available under
any common- law, statutory or other writ, motion, petition,
proceeding or remedy....

S.C. Code Ann. § 17-27-20 (1976). »
/ Even if the faets alleged by Applicant are true, these facts do not support a cognizable

claim for post-conviction relief under any of the statutory grounds. The allegations presented by

Applicant raises direct appeal issues that are procedurally barred by S.C. Code Ann. § 17-27-

20(b) (1985). Post-conviction relief is not a substitute for a direct appeal. Simmons v. State, 264 4
S.C. 417, 215 S.E.2d 883 (1974). A post-conviction relief application cannot.assert any issues

that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d
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501 (1973). - Therefore, this allegation is denied and dismissed as it is not proper in a post-
conviction relief action.

ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this

matter and not speciﬁcally_addres'sed in this Order, this Court finds the Applicant failed to.

‘present any testimony, argument, or evidence at the hearing regarding such’ allegations.

- Accordingly, this Couit finds the Applicant has abandoned any such allegations.
V. - CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post—éonviction relief must be denied and dismissed

with prejudice.
This Court notes that Applicant must file and serve a notice of zippeal Wit_hin thirty days

from the receipt by counsel of yv_ritten notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post_'-

conviction relief. Rule 71.1(g), SCRCP, provides that if the appiicant wishes to seek appellate .

rev’ie'W, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate ‘Court Rule 243 for appropriate

procedures for appeal.

[signature block on following page] *
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" IT IS THEREFORE ORDERED:

1. That the application for Post-Conviction Reiief is denied and
dismissed with prejudice; and '

2. The Applicant must be remanded to the custody of the Respondent.

RS y -
AND IT S SO ORDERED this 22" 22 dayof February 20167

—EE;LYN N@rMAN
Presiding Judge
Third Judicial Circuit

Columblia , South Carolina -
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The Supreme Court of énﬁtb Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
. 29211
BRENDA F. SHEALY .. ) 1231 GERVAIS STREET

CHIEF DEPUTY CLERK . ’ ' COLUMBIA, SOUTH CAROLINA 29201
. TELEPHONE: (803) 734-1080.
FAX: (B03) 734-1493
www.sccourts.org

'December 19, 2016

The Honorable James C. Campbell -
Sumter County Judicial Center

215 North Harvin Street .

Sumter SC 29150-4974

REMITTITUR
Re: David A. Duren V. State A
Lower Court Case No. 2015CP4302134
Appellate Case No. 2016-002356
" Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

: ‘Very'trﬁly yours,

CLERK

cc: Timothy Lee Griffith, Esquire
Julie Amanda Coleman, Esquire




EERt

The Supreme Court of South Carolina

David A. Duren, Petitioner,
v.

State of South Carolina, Respondent.

Appellate Case No. 2016-002356(
. Lower Court Case No. 2015CP4302134

ORDER

}_?etitioner has served and filed a notice of appeal from a form order dated.
November 9, 2016. This order, which was apparently issued after an evidentiary
~hearing was held in this matter, does not indicate that any full written order is to
* follow. - ' '

The order does not contain specific findings of fact and conclusions of law as
- “required by S.C. Code Ann. § 17-27-80. Accordingly, the order of November 9,
- 2016, is vacated, the notice of appeal is dismissed without prejudice, and the
matter is remanded to the circuit court to enter a written order that complies with
the statute. o :

| FOR THE COURT
Columbia, South Carolina :
. December | ,2016

cc:  Timothy Lee Griffith, Esquire
Julie Amanda Coleman, Esquire

/@é@w | | C.J.
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STATE OF SOUTH CAROLINARECORD IN. THE COURT OF COMMON PLEAS

COUNTY OF SUMTER 1] FEB 28 h}‘t 9 A8IRD JUDICIAL CIRCUIT

David A. Duren, #181965,  JAMES ¢. GAHP@ELL 2015-CP-43-2134 CERTIFIED TRUE GoPy

LERK OF “OF ORIGINAL HLED ,
Apoi sucmER cou )TY SL. e
icant, ' DEP { ~%
PP’ - ' UWM@&{W o%i wum 3
v ) | uAROLH\A
) ORDER OF DISMISSAL "~ & e
) .
State of South Carolina, )
' )
Respondent. ) -
)

This matter comes before the Court by way of a post-conviction rehef (PCR) application
filed on September 14, 2015. Respondent submitted its Return and Partial Motion to Dismiss on
December 3, 2015. An evidentiary hearing into Athe matter was convened on July 25, 2016, at the
Sumter County Courthouse. Applicant was present at the hearing and was represented by
Timothy Griffith, Esquire. Respondent was represented by Assistant Attorney General Julie A.
Coleman of the South Carolina Attorney General's Office.

L . PROCEDURAL HISTORY

The records before this Court indicate that Apphcant is presently conﬁned in the South

Carohna Department of Correctlons pursuant to orders of commitment of the Sumter County '

CIerk of Court. Applicant was “true bill indicted at the May 2015 term of the Sumter County
Grand Jury for Burglary- Second Degree (2012-GS-43-1149). Applicant proceeded pro-se at

trial before the Honorable George C. James, Jr. Applicant was found guilty as indicted on May

.20, 2015. Judge James sentenced Applicant to life without parole. Applicant did not appeal his |

conviction or sentence.
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Additionally, Applicant was true bill indicted at the February 2002 term of the Sumfer

County Grand Jury for three counts Burglary — Second Degree and Arson Second Degree (2002-

GS43-109).! Jack Howle, esquire represented Applicant." On Aprﬂ' 4, 2002, Applicant i)led
guilty as indicted before the Honoréble Clifton Newman. Judge Newm‘a.n sentenced Applicant to
seven year term of imprisonment fér burgiary - s_econd degree for two counts of burglary:sgcond
,’degxeé and six year term of imprisonment for arson - second degreé with those .charges running

~ concurrent to each other. Applicaﬁt did not appeal his guilty plea or sentence.

Applicant filed a timely application for post-conviction relief on September 14, 2015.
II. ALLEGATIONS
‘In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1“4t 5% gh gh 13" 14% amend, Violation”
2. Due process violation. . -
3. Fraud upon the court.
4. Subject matter jurisdiction
5. Ineffective Assistance of Counsel
At the evidentiary hearing, Respondent moved to dismiss any allegations pertaining to
Applicant's Burglary and Arson charges from 2002 as untimely. This Court granted Reépondent's
" motion and dismissed those allegations accordingly for Applicant's lack of due diligence in

raising them. Applicant proceeded only on the allegations regarding his 2015 convictions.

T  APPLICABLE LAW

Ina post—conviction relief action, the applicant has the burden of proﬁng the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

! Applicant listed this indictment on his current PCR application.
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prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

466 U.S. 668, (1984); Butler, 286 S.C. 441,334 S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Courts presume that counsel

- rendered adequate assistance and made all significant decisions in the exercise of reasonable -

professional judgment. -Butler, 286 S.C. 441, 334 S.E.2d 813 (1985.). The applicant must
" overcome this presumption to receive relief. M, 300 S.C. 115, 386 S.E.2d 624
| : (1989). | | o
Courts ﬁse a‘ two-proriged test in evaluating allegations of ineffective aséisténce -of
counsel. First, the Applicant must prove that ;:ounsei’s performance was deficient. Under this
prbng, attorney performance is mea'sur_ed by its "reasonableness ﬁnder pfofessional norms."
C_hgg,VSOO S.C. at 117, 385 S.E.2ci at 625 (citing Strickland). Sécon'd, counsel's deficient
performance must have prejudiced the applicant sﬁch that "there is a reasonable probability that,
but for counsel's “unprofessional errors, the result of the proceeding wpuld(hav‘e been different."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
| IV. " FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
’testimbny at the po'st-cor‘wictionA relief heafing. This Court has further had the opportunity to
lobserve the Witnesseé pfese_nted at 1;.he hearing, closely :pass upon their credibility and weigh their
testirnony'accordingly. Set forth beiow are the relevant findings of facts aﬁd conclus‘ions ('-Jf law

as required pursuant to S.C. Code Ann. §17-27-80 (1985).
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As a matter of general impression, this Court finds Applicant’s festimony and assertions
to be not credxble In contrast, this Court finds Counsel’s testlmony to be credlble and persuasive.
Thes'e'-gi’édibiﬁty?'ﬁ‘ildings have been applied to the Court’s findings and conclusions set forth

. below.

INEFFECTIVE ASSISTANCE OF COUNSEL
Apphcant has asserted several allegatmns of meffectwe assistance of counsel This Court .
finds these claims to be meritless and they should be denied and dlsrmssed.w1th prejudice. |
Based on the testimony at the evidentiary hearing as well as the trial transcript, it is plear
that Applicant wished to represent himself at trial, aﬂd he relieved his ﬁrior attomeyﬁin order té
rep¥esent himself; The record indicates that Applicant was deemed able tc; represent hirself at
trial after being given a'll propef wémi’ngs at a pre-trial hearing with Judge Cothran.
‘ At the evidentiary hearing, prior counsel Jacob Smith testified that he met with Applicant .
' ten to fifteen times during the brief course of his representation. He stated that he filed discovery
motions, reviewed the materials with Applicént, discussed the elements of the charges, relayéd
- the State's pleé offers; and investigated possible alibi defenses. Mr Smith stated that Applicant
: decided fo go pro-se and hg had him relieved aé 4counse1. Based‘ on this testimony, this Court
fmds that the 'représentatiqn of Ai)plicant's ’prior cour}sel_ did not fall belqw standards of
professional norms. Applicant 'h'as failed to meet his burden in proving that any of the attorneys
who previously represented him were ineffective, and that any alleged ineffecﬁveneséprejudiqed
‘him in any way. Tﬂerefore, this allegation is denied and dismissed with .prejudice.

DUE PROCESS -

Applicant alleges fhat he was denied due process of law. Applicant's allegation claims

infringerient of his rights under certain amendments to the United States Constitution. However,
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Appliearlt fails to set forth with specificity the grounds upon which these constitutional
violations are based. The Uniform Post—Cbnvictiorl Procedure Act requires l:hat the Applicant
must "... speciﬁcally set forth the grounds upon which the application is based.‘l Seetion 17-27-
50 of the Code of Laws of South Carolina (1976).
" This Court finds that Applicant did ot present any meritorious evidence of a due process
violation an'd thus has failed to meet his burden of proof; ancl this allegation is- denied and
_ dismissed with prejudice. —

SUBJECT MATTER JURISDICTION

Applicant has claimed that the trial court lacked subject matter jurisdiction. Defects in
the indictment do not affect subject matter jurisdiction.” Subject matter jurisdiction is the pdwer

_ qf a court to hear a particular class of cases. See State v. Gentry, 363 S.C. 93, 610 S.E.2d 494

(2005); Dove v. ‘Gold Kist, Inc., 314 S.C. 235 442 S.E.2d 598 (1994)

j An apphcant may Stlll challenge the subject matter jurisdiction of the trial court, and such

a claim is one that may be raised at any time. See Brown v. State, 343 S. C. 342 540 S.E.2d 846 ,

(2001), overruled in part by Gentry, supra. However, “[c]lrcuit courts obviously have subject

matter jurisdiction to try criminal matters.” Gentry, supra, 610 S.E.2d at 499; See also S.C.

Const. Art. V, § 7. Thus, to meet his burden Applicant must present evidence that his case is of
some class over which the circuit court does not have the authonty to preside. Applicant’s
conv1_ct10n involved a criminal charge in General Sessions Court. Thus, the circuit court had
subject matter jurisdieiion. Therefore, because Applicant has‘failed to meet his burden in proving

that the court lacked subject matter jurisdiction, this allegation is denied and dismissed with

prejudice.
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FAILURE TO STATE A CLAIM
Applicant further alleges various constitutional violations as well as fraud upon Ithe couﬁ.
This Court finds these allegations to be meritless; as Applicarit has failed to state a claim that is
cognizable under the Uniform Post—Conviétion Rel.ief Act, S.C. Céde Ann. § 17-27-10 to -160.

An applicant may commence a post-conviction relief action on the foliowing grounds:

1. ~ That the conviction or the. sentence was in violation of the

Constitution of the United States or the Const1tut1on or laws of this
State )
2 That the couﬁ wés without juﬁsdiction to impose sentence;
3. That the sentence exceeds the maximum authorized By law;»
. 4, That there exists evidence of material facts, not 'previouslsl

presented and heard, that requires vacation of the conviction or
sentence in the interest of justice;

5. That his sentence has .expire_d, his probation, pﬁrole or conditional
release [was] unlawfully revoked, or he is otherwise unlawfully -
* held in custody or other restraint; or

6. That the conviction or sentence is otherwise subject to collateral -
attack upon any ground of alleged error heretofore available under
any common law, statutory or other writ, motion, petition,
proceeding or remedy....

S.C. Code Ann. § 17-27-20 (1976). L
Even if the fac;ts alleged by App»licant are true, these facts do not support a cognizable

claim for post-conviction relief under any of the statutory grounds. The allegations presented by

Applicant raises direct appeal issues that are procedurally barred by S.C. Code Ann. § 17-27-

20(b). (1985). 'Post-conviction relief is not a substitute for a direct appeal. Simmons v. State, 264

S.C. 417, 215 S.E.2d 883 (1974). A post-conviction relief application cannot.assert any issues

that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d
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501 (1973). - Therefore, this allegation is denied and dismissed as it is lnog proper in. a post-
conviction relief action. | |
ALL OTHER ALLEGATIONS
As to any and all allegations that were r-aised in the application or at the hearing m this
mattef and not specifically addressed in this Order, .Athis Court finds the; Applicant failed to.
present any testimony, mguxﬁent,: or evidence at the hearing regar.ding such allegations.
R Accordingly, thlS Couit finds the Applicant has abandoned any such allegati’ohs. |
V. - CONCLUSION =
Based on all the foregoing, this Courtl finds and concludes that the Applicant has not
establishéd any constitutional violations ot deprivations tha.t would 'require this court to grant his °
aﬁplication. Therefore, this application for post-conviction -r’elief must be :dchiea and dismissed _-
with prejudice.
“This Court notes that Applicant must file and serve a notice of appeal within thirty days

from the receipt by counsel of written notice of entry- of judgment to secure the appropriate

. appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Appligént has a right to an appella’;e counsel’s assistance in seéking review of the denia_l of post-
conviction r_eliéf. Rule 71.1(g), SCRCP, provides tha.t if the appiicant wishes to seek appellate
review, post-conviction relief éounéel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures. for appeal.

[signature block on following page]
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" IT IS THEREFORE, ORDERED:

1. That the application for Post-Conviction Reiief is denied and
dismissed with prejudice; and '

2. The Applicant must be remanded to the custody of the Respondent.

e | \1
. n
AND IT IS SO ORDERED this 22 day of _February 20167

TodgLyN NEYMAN
Presiding Judge
Third Judicial Circuit

Columbla , South Carolina
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NOTICE OF APPEAL FROM A PCR DENIAL BY THE COURT OF
COMMON PLEAS ‘

THE STATE OF SOUTH CAROLINA
In Supreme Court of SC

APPEAL FROM SUMTER COUNTY RE CEIVE
Court of Common Pleas . ' =
Jocelyn Newman, Circuit Court Judge . MAR _ J 20”
et
Case #2015-CP-43-2134 8.G. SUPREME COURT

‘The State, Respondent,

' David A. Duren # 181965 Appellant.

NOTICE OF APPEAL

David A. Duren # 181965, appeals his denial of PCR request in this case. The
PCR was denied by The Honorable Jocelyn Newman where Mr. Duren requested
that he represent himself and his appointed under 608 attorney Timothy L.
Griffith Esquire was relieved as counsel on July 25, 2016. A Form Order was
filed and recorded November 15,2016 and received by his attorney on 11-21-
2016 and an appeal was noticed. "The Court filed a REMITTITUR and ORDER
December 19, 2016 which remanded to circuit Court to enter a written order a
copy of which is attached herewith An Order was then filed 2/28/ 17 and is

aﬂ?d and a copy of which is also forwarded to the SCCIBDZ

Dated ‘-3 6/ 77

e ——————

_—"Timothy L. Griffith, Esquire
360 W. Wesmark Blvd,
Sumter, South Carolina 29150
Telephone: (803)607-9087
Attorney for Appellant (relieved)

g Will not be representing on appeal
* QOther Counsel of Record: > .

Julie A. Coleman, Esquire




Assistant Attorney General
South Carolina Attorney General’s Office P.O. Box 11549

Columbia, S.C. 29211
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NIL ULTRA

The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
- 20211
BRENDA F. SHEALY . 1231 GERVAIS STREET
CHIEF DEPUTY CLERK _ ~ COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

Mr. David A. Duren, Jr., #181965
Lieber Correctional Institutio
P. O. Box 205 * '

Ridgeville SC 29472

Re: David A. Duren, Jr. v. State
Appellate Case No. 2017-000605
Lower Court Case No. 2015CP302134

Dear Duren::

As you know, this post-conviction relief case is pending before this Court and is
related to your conviction and sentence in 2012GS4301149. You are currently
represented in this case by the Division of Appellate Defense of the Office of
Indigent Defense. '

You have now sent this Court a motion seeking to compel the Solicitor's office to
provide certain information relating to 2012GS430119. Since you are currently
represented before this Court by the Division of Appellate Defense, no action will
be taken on this pro se motion by this Court, Instead, if it is appropriate to seek
this type of relief from this Court, that request will have to be made by the Division
of Appellate Defense. Miller v. State; 388 S.C. 347, 697 S.E.2d 527 (2010); Jones
v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56, 508

- S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 379 S.E.2d



e
4

907 (1989).
Very truly yours,
CLERK

cc: Julie Amanda Coleman, Esquire
. Robert Michael Dudek, Esquire

. Solicitor, Third Judicial Circuit .
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262 EX PARTE STROM
343 S.C. 257 (2000)

In light of this ruling on the merits, it is not necessary for

this Court to address Collins’ contention that Strom’s estoppel -

argument was not properly raised as an additi Op]
ground. itional sustaining

II.  Rule 11(b), SCRCP

Strom argues the Court of Appeals erred in holding that an
»attor_ney. can only be. relieved as counsel by obtaining a court
order utilizing the procedure set forth in Rule 11(b), and may

not retroactively be relieved pursuant to Rule 60(a). We
disagree. ' o

[2] Rule 11, SCRCP, provides: “An attorney may be
changed by consent, or upon cause shown, and upon such
tems as shall be just, upon application, by order of Court.
and not otherwise.” (emphasis added). We hold that-4afte1:

entering an appearance with the court, an attorney musf,

rec'eive a_court order pursuant to Rule 11(b) in order to be
relieved as counsel.’ As this Court stated in Culbertson v,
Clemens, 322 8.C. 20, 25, 471 S.E.2d 163, 165 (1996):

In all actions, it is of vital importance, not only to.the

parties involved but to the court as well, that the correct -

attorneys are listed as the attorneys of record. The best
way to achieve this is by strict adherence to Rule 11(b)
Wh}ch was designed to eliminate any confusion regarding,
which attorneys are representing parties by requiring that
any changes be made by application to the court.

It .is irrelevant whether the attorney is discharged or seeks
t(_) withdraw for his own reasons, A client has the absolute
rl_ght to trust and rely upon attorneys whom he believes to be
his counsel of record. In the instant case, the only evidence
that Stz:om was discharged by Collins is the testimony of
Strom himself and the absence of billing records during a time
wl}en the matter was held in abeyance. Contrarily there is l
evidence that Collins still believed Strom would continue to
represent it if and when the case proceeded to trial. As the
text of Rule 11(b) implies, either the attorney, the replacement
attornfzy, or the client may apply for a court order changing or
removing an attorney. If an attorney is discharged, and the
f:hent or the new attorney fails to apply for a court ory'der' it is
incumbent upon the discharged attorney to do so hi'mselt:. In
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a situation such as this one where the client claims not to have
discharged the attorney, strict-adherence to Rule 11(b) would
have solved the confusion. If Strom had filed a Rule 11(b)
motion at the time he believed he was discharged, Collins
would have been notified and could have corrected Strom’s
belief.

[3] Strong policy considerations dictate that a client and

‘the court must be unequivocally informed when an attorney

intends to withdraw ‘from representing a party, for whatever
reason. Equally strong policy considerations dictate that the
court must, by order, approve a client’s discharge of an
attorney of record in a court proceeding. The conflict in
understanding between Collins and Strom in this case is a
perfect illustration of the need for adherence to Rule 1l's
requirement of a court order. Here, Strom and Collins’ in-
house counsel, Youmans, both testified credibly about their
understanding of their telephone conversation. Unfortunately
each lawyer interpreted the conversation differently.

[41 We hold that in order to be removed as counsel of
record, an attorney must receive a court order pursuant to
11(b), SCRCP. In a case where an attorney believes he has
been discharged, if the client fails to request a court order
changing attorneys, the attorney is required to request such
an order on his own motion.? In Smith v. Bryant, 264 N.C.
208, 141 S.E.2d 303 (1965), the North Carolina Supreme Court
articulated the policy behind placing such an obligation on an
attorney. The Court held that an attorney who has entered a
formal appearance in an action is “not at liberty to abandon
[the client’s] case without (1) justifiable cause, (2) reasonable
notice to [the client], and (3) permission of the court.” Id. at.
305. The court explained: “[aln attorney not only is an
employee of his client but also is an officer of the court. This
dual relation imposes a dual obligation.” Id. at 806. Based on
case law and policy, once an attorney has made a formal

2. Strom cites In re Tillman, 319 S.C. 461, 462 S.E.2d 283 (1995), in
support of his argument that a discharged attorney does not bave an
obligation to file a Rule. 11(b) motion. Strom accurately cites Tillman
for the proposition that an attorney who is discharged can no longer .
perform work on the client’s case.. However, requiring an attoroey to
file a motion to change attorneys under Rule 11(b) does not constitute
“continuing representation after discharge.”
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