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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ~ ~ ) R Ecp
Thomas F. True, AI]I, Individually and as ) ‘ CASENO.: 2017-CP-10-1395 R =
Trustee of Jate 1V Trust, ) ! AUG 28
' ‘ C ) i SC 2079
L Plaintiff, ) | Coy 1t of
Vs. ) ORDER DENYING PLAINTIFFS A
) MOTION FOR RECONSIDERATION
‘William L. Tuorto, ) 2 L S
| | ) ec &
Defendant. ) M =
) B2y
oF W
This matter came before me upon Plaintiff’s Motion for Reconsxderatgﬁ_i Zer
:]73 ‘.'2'
‘ cUnsrdenng Flaintiff"s motion, Plammf‘s memorandum in support of motion fo rec&‘n%ier]a‘c}’-ion
and Defendant’s memorandum in opposmon to Plamtrff’s motion for reconside Lation, this court

hereby denies Plaintiﬁ"s motion to reconsider for the fo]lowing reasons.
This matter initially came before me on March 13,‘2_019 to consider Plaintiff’s motion for
summary judgment. After the hearing, and with careful and considerate deliberation, including

Plaintiff’s memorandum, counsel for Defendant’s memorandum, oral arguments on March 13,

pp@a/s

-

—
m

2019, and a review of the entire record, this Court granted Defendant’s motion for summary -

judgment. That order was signed on April 22, 201 9 and filed with the Charleston County Clerk of

~ Court on April 26,2019.

Subsequent to the order, the Plaintiff frled amotion for reconsrderation and a memorandum
in support of the motron on May 9, 2019. ‘The Deﬁ}endam filed a memorandum in opposition of
Plaintift’s motion for reconsideration on May 29, 2019.

Under Rule 56(c), SCRCP, the party seeking summery judgment has the initial burden of
demonstrating the absence of a genuine issue of material fact.. vRegions Bank v. Schmauch, 582

S.E.2d 432 (Ct. App. 2003). Once a party moving for summary judgment meets the initial burden



showing an absence of evidentiary support for the oppoﬁent’s- case, the opponent cannot simply

rest on mere allegations 01; denials contained in the pleadings. Regions Bank, 582 S.E.2d at 438.

Rather, the non—méving party must come forward with specific facts showing there ié a genuine

issue for trial SSi Med. Servs., Inc. v. Cox, 392 S.E.24789 (1990),

| I find that Plaintiff has failed to come forward with specitic facts showing there is a genuine
issue for trial. Rather, Plaintift recites allegations of his complaint which are ailegations of the

complaint and not specific facts showing there is a ggnuine issue for trial. Rule 56(e), SCRCP,
requires thaf supporting and épp'qsing afﬁdavits:shall be made on persoﬁal knowledge, shall set
forth such facts as would be admissible in'evidence, and shall show affirmatively that the affiant

is competent to testify to the métters stéted therein. Although Plaintiff submitted the affidavit of

John True, who was not a party to the contract at issue, his éfﬁdavit fails to set forth facts as would

be admissib~1.e in evidence. The Parol Evidence Rule provides that where the terms of a. written

instrument are unafnbiguous, clear and e;cplicit, extrinsic evidence of ‘statemen.ts made

contemporaneously-with or prior to its execution are inadrﬁissible to contradict, vary or explain its

terms. Raf v. S.C. Nat 1 Bank, 314 S.E.2d 359 (1984). The facts relied upon by Plaintift in the
affidavit are clearly inadmissible and do not _cc;mply with the reqilirements of Rule 56(e), SCRCP.

§32-3-10(4) of the S.C. Code of Laws provides that any contract-for an interest in land

‘must be in writing and signed by the party againsvt.;wh‘om itis seeking to be enforced. §27-35-20
of the S.C. Code éf Laws provides that failure to pl%;t such a contract in writing reﬁders itvoid. A

, . ,
contract required to be in writing by the Statute of Frauds cannot be orally modified. Windhamx V.

Honeycurt, 302 S.E.2d 856 (1983). In Windham the court held evidence of oral modification of

the real estate contract violates Statute of Frauds. The facts relied upon by Plaintiff in the affidavit



are inadmissibleb pursuant to the Parol Evidence Rule apd the Statuté of ’Frauds and thus cannot
support Plaintiff’s claim. |
" Plaintiff ;argues thaf the aIlegét’ions fégardiﬁg the. bronze lions and furnishings is a’separate

4 clairﬁ fkqm the'iTontract at issue. Rﬁle 56(e), SC}i{CP, 'cle;arly, provides that opposing atfidavits
shall be made on personél knowledge, shall sét torthf such facts as would be admissible:in evidence, .
and shall show afﬁrmatively that thf:‘ affiant is cdr:tlpetent to testify to the métters stated therein.
- The affidavit submitted by Plaintiff cl‘e'ariy does not‘ comply ‘with the requirements of Rule 56(6)
SCRCP. The affidavit states *upon infon’nation and belief, upon the foreclosure sale, the séid
bronze lions and the furnishings belongiﬁg.to the Plaintiff rvemvai.n in the possession of Defendant
and have not .bee.n returned to Plaintiff.’? The affidavit clearly fails to provide that the affiant had
personal knowledge df facts that would be admissible in evidence to support the claim. Th'ev
affidavit 'ahd the Plaintitf ha\.'e failed to come for\llvard.‘ with any admissible evidence to s.upporf
this claim. As prbvided in my #rior order grar_\t‘ing suhmaw judgment, it is clea; t};at the Plaintiff
seeks to relitigate the same and identical issues regarding Defeﬁdantfs alleged breach of the lease
égreement which was Iitigaied and determined by order of the Honorable J.C. Nicholsbn, Jr. on
- March 31, 2014 and filed with this court on April 3, '20‘1 4, That.order was not.appealed by Plaintiff |
and is the law of the case. Whén an issue of fact or law is actually litigated and determined by
valid and final judgment, and the detenninatioﬁ is essential to the judgment, the determination is
conclusive and a subsequent action between the pa;n*;ies. ' McNaughton-McKay Elect. Co. of N._C.
v. Andrich, 324 S.C. 275, 482 S.E2d 264 (Ct. A@.@ 1996). |

Based on the foregoing, 1 hereby deny Plaintiff’s motion to reconsider.

AND IT IS SO ORDERED.
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