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STATE OF SOUTH CARCLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS CASE NO. 2015-CP-10-6684
ZURICH AMERICAN INSURANCE COMPANY PALMETTO CONTRACT SERVKCES, INC.
OF ILLINOILS, :
PLAINTIFF(S) DEFENDANT(S)
- Attorney for : [_] Plaintiff [J Defendant
Submitted by: or
: [} Self-Represeated Litigant

DISPOSITION TYPE (CHECK ONL)
JURY VERDICT, This action came before the court for a trial by jury, The issucs
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the courl.
The issues have been tried or heard and a decision rendesed, [ ] See Page 2 for additional information,

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON}: [ ] Rule 40(j), SCRCP; [ ] Bankruptcey;
(] Binding arbitration, subject to right to restore to confirm, vacate or modtty
arbitration award; [_] Other : o
[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT ( CHECKAPPL[ CABLE BO&?
[] Affivmed; [ ] Reversed; [ ] Remanded; [ ] Other o~y EE —
NOTE: ATTORNEYS ARE - RESPONSIBLE FOR NOTIFYING LOWER COL,)RT, —TRIBUNKL, OR E
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. . —
IT IS ORDERED AND ADJUDGED: [_] See attached order (formal order to follow) PG Stalcment ot Jud menl !
by the Court: Defendant’s Motlon for Withdrawal of Appearance, filed 1/12/18, is granted, De, endanr sha[l hgve 300 3
days from the date of this Order to obtain new counscl. Plaintiff's Motion to Strike Defendantés Jury-Ti ual Damand 1&‘“’”
granted pursuant to SCRCP 38(d) and King v. Shorter, 291 S.C. 501, The counterclaims raised in Detendam:'s
Amended Pleadmg do not create new issues of fact. /
ORDER INFORMATION
This order [_] ends [X] does not end the case,
" Additional Information for the Clerk :

X [

0 O

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects Htle to yeal or pexsonal property or if any amount
should be enrolled. ¥f there is no judgment information, indicate “IN/A” in one of the hoxes below.
Judgment in Favor of Judgment Against Judgment Amount To be

(List name(s) below) (List name(s) below) Enxolled
(List amount(s) below)

$

If applicable, describe the property, including tax map information and address, refercnced in the order:

The judgment information above has been provided by the submitting party. Dispules corcerning the amounts contained in this
form may pe addressed by way of moticn pursuant lo the SC Rules of Civil Procedure. Amounts to be coraputed such as intecest
or additiofal taxable costs npt aviilable at the timo the form and final order are submitted to the judge may be provided ta the clerk,
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For Clerk of Court Office Use Only
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CASENO.: 2015-CP-10-6684

ZURICH AMERICAN INSURANCE . B

COMPANY OF ILLINOIS, S

' oM

Plaintiff, = I

‘ ORDER . e ro

v, GRANTING DEFENDANT’S 2

MOTION TO AMENDB_:. &3

PALMETTO CONTRACT SERVICES, SE

INC., : . \ o oon

Defendant. '

This matter came before the court on September 19, 2017, onthe motion of the Defendant,

Palmetto Confract Services, Inc. (hereinafter “Palmetto™), to amend its answer to add a

counterclaim for breach of contract and for fraud and negligent mis’representation.v The Plaintiff,
Zurich American Insurance Company of Hlinois (hereinafter “Zurich”), filed a complaint for
breach of contract relating to the payment of premiums for workers’ compensation insurance.

\ Palmetto filed an answer denyiﬁg all of the allegations in the complaint and alleged defenses,

including Plaintiff's fraud and misrepresentation. (Answer, Par. 9). For the reasons set forth

below, ‘Palmetto’s motion to amend is granted.

According to the complaint, this matter involves insurance premiums allegedly due for the
time period of February 20,2012, thr;)ugﬁ February 20, 2013, Zurich made a demand for paymen’t
in the amount of $158,744.00 on June 18, 2013, (Complaint, Par, 8). By letter dated June 17,2013,
Palmetto sent a letter to Zurich contesting the audit and requested that the audit be amended. (See,

Exhibit 2 to Plaintiff’s Response in Opposition to Defendant’s Motion to Amend), Zurich filed

the comnplaint on December 11, 2015. P,almetto filed an answer on February 12, 2016.

WE{:

ey S

s

FI
-,

L




Palmetto contends that it is entitled to amend its answer to add a counterclaim pursuant to
Rule 15 of the South Carolina Rules of Civil Procedure, Zurich contends that the motion should
be denied for two reasons: (1) that it would be prejudiced because it does not now have an
Opportﬁnity to demand a jury trial, and (2) because the amendment is untimely. Zurich contends
that the étatute of limitations ha:s run because Palmetto knew or should have known about its
counterclaim as of June 17, 2013, but did not file the motion to amend until July 12, 2016, more
than three years after the June 17, 2013, letter.

Rule 15(a) prévides that “a parly may amend his pleading ... by leave of court or by written
consent of the advetse party; and leave shall be freely given when justice so requires and does not
prejudice any other party.” Rule 15(a), SCRCP. “The prejudice Rule 15 envisions is a lack of

notice that the new issne is going to be tied, and a lack of opportunity to refute it. [citations

omitted)” City of N. Myrtle Beach v. Lewis-Davis, 360 S.C. 225, 232-33, 599 S.E.2d 462, 465~
66 (Ct. App. 2004). The party opposing the motion has the burden of establishing prejudice. Id.
During the heating, Palmetto consented to a jury trial, therefore there can be no prejudice.

Rule 15(c) pr'ovidcsvthat any amendment under this rule “relates back to the original
pleadings.” Rule 15(0),‘SCRCP. If there is a question relating to the statute of limitations, “the

issue then becomes whether the amended claim was time-barred at the time the action was

commenced.” Arant v, Kressler, 327 S.C. 225, 228, 489 S.E.2d 206, 208 (1997). The statute of
limitations runs “from the date the injured party either knows or should have known by the exercise
of reasonable diligence that a cause of action arises from the wrongful conduct. Dean v. Ruscon

Corp., 321 S.C. 360, 363, 468 5.E.2d 645, 647 (1996).” McAlhany v. Carter, 415 S.C. 54, 63, 781

S.E2d 105, 110 (Ct. App. 2015), reb'g dended (Jan. 28, 2016). However, “[w]hen there is -




'~

conflicting testimony regarding the time of discovery, it becomes an issue for the jury to decide.”
Arant, 327 S.C. at 229, 489 S.E.2d at 208.

In Colling v. Sigmon, 299 S.C. 464, 385 SE.2d 835 (19'89), the S.C. Supreme Court
provided helpful guidance regarding motions to amend.

A motion to amend an Answer should be contested primarily by procedural
atguments, not arguments concerning the substance and metits of the counterclaims
and/or defenses proposed. For example, one might argue that it is too late in the
case to allow an amendment, and that prejudice would result from such an
amendment. Arguments going to the legal merits of a proposed defense or
counterclaim are better taken up in the context of a Rule 12(b) motion to dismiss or
a Rule 56 motion for summary judgment. It follows that the trial judge should
generally not consider these substantive atguments at the mere amendment stage.

1d. at 466, 385 SE.2d at 836. See also, City of N. Myrtle Beach, 360 S.C. at 232~
33, 599 S.E.2d at 465-66.

Palmetto is entitled fo amend bthe complaint to add a counterclaim. First, Rule 15(a)
provides that a motion to amend shall be freely given. Second, there is no prejudice to Zutich.
Palmetto put Zurich on notice of allegatibns of fraud in the original -answer, and Palmetto
consented to a jury trial. Further, there is no evidence that Zurich does not have adequate time to
prepare and defend against the counterclaim. Therefore, both requirements of 15(a) are met.

T also find that Zurich’s statute of limitations argument fails based on the plain language of
Rule 15(c). Zurich bases its statute of limitations argument on the assertion that Palmetto knew ot
should have known about the causes of action against Zurich as of the June 17, 2013 letter.
However, Rule 15(c) provides that an amendment relates back to the time ;che original filing, in
this case, December 11, 2015, Therefore, for the purposes of this motion, the fact that Palmetto
filed the motion to amend more than three (3) years after the letter dated June 17, 2013, is
irrelevant. Pursuant to the Janguage in Rute 15(c), the counterclaim would have been appropriate,

and could have been asserted at the time the answet was filed.




Further, the question of whether the statute of limitations had run is beét left to a motion
for summary judgment when all of th;: facts can be sorted out. At this juncture, the court is not in
a position to determine as a matter of law that the statute had run, Since the statute of limitations
is a question of fact, that issue is not before the court, and should not be considered in this motion
to amend.

- Under the circumstances here,-there is no basis for denying the motion. Zurich has failed
to shm'av how it might be prejudiced by. the amendment. Zurich has been.on notice since the
Défendant filed the original answer that there were issues of fraud and misrepresentation. Further,
even if the stétufe of Iimitations_. is a defense available to Zurich, it is free to assert that defense in
fhe answer to the counterclaim and in any subsequent motions for summary judgment. » As
discussed above, if there is a disp;ute as to when the statute of limitations began, it is an issue for a
* later motion,

For all the foregoing reasons, Palmetto’s motion to amend the answer to add counterclaims
is granted. The amended answer and counterclaims shall be filed within ten (10) days of receipt
of this court’s order. Plaintiff shall have thirty (30) days to answer upon receipt of the amended

answer and counterclaims.

AND IT IS SO ORDERED. W /

/'T % Hondrable J.C. Nicholson, Jr.
Dated: (7// A 201




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10- /2 v g q
) ‘
ZURICH AMERICAN INSURANCE ) ‘ . :
COMPANY OF ILLINQIS, ) VERIFIED COMPLAINT
Plaintiff, ) (Breach of Contract)
) .
Vs, ) (Non~J ury)
o ) B
PALMETTO CONTRACT SERVICES, ) @ ;)
INC.,, | A
) C @Py W B
Defendant, ) o5 —
) ;,“.v '." =

Now comes Plaintiff Zurich American [nsurance Company of I!lmoxs (_qum‘

1_\”

%

complaining of Defendant Palmetto Contract Services, fnc. ("“Palmetto™), and shows the court as

follows:

1. Plaintiff Zurich is an lilinois Corporation authorized to do business in South Carolina

2. Plaintiffis informed and believes that Defendant Palmetto is a corporation organized

and existing under the laws of the State of South Carolina with its principal place of business located
in Charleston Counly, South Carolina,

3. [his Court has subject matter jurisdiction and venue is proper by virlue of§15-07-30

$.C. Code Ann. (1976).

4, On or about February 20, 2012, Plaintiff Zurich and Defendant Palmetto entered into

a contracl whereby Plainliff Zurich agreed to provide certain workers compensation and employers

liability insurance coverage (o Defendant Palmetio, for which Defendant Palimetto agreed to pay the

premiums.

5. Plaintiff Zurich issued Workers Corﬁ'pensation and Employers Liability Insurance




Policy WC9595139-02 (the "Polipy"), with coverage for the time period February 20, 2012 through
February 20, 2013. |

6. Afler a premium audit, it was determined that an additional premium amount was
owed by Defendant Palmetto to Plaintiff Zurich for the insurance coverage provided,

7. Based on the terms of Palicy, Defendant Palmetto is required to pay ali premiums

wheri due, including audit and retrospective premiums.

8. After all offsets and credits, Defendant Palmetto owes Plaintiff Zurich for past dué
audlt premiums in the amount of One Hundred Fifty-Eight Thousand Seven Hundred Forty-Fourand
- 00/100 ($158,744.00) Dollars as of June 18, 2013. A true aﬁd coﬁcct copy of the “Final Invoice”
is attached hereto as Exhibit “A” and incorporated herein by reference, ‘

9. Demand has been made by Plaintif Zurich on Defendant Palmetto but Defendant.
Palmetto has failed and refused to pay as agreed.

10.  The amount of Plaintiff Zurich’s ¢laim is based on an agreement as to a sum certain

amount,

11, Plaintiff Zurich is informed and believes that it is entitled to interest on the unpaid
balance of $158,744,00, after June 18, 2013 to the date of entry of judgment, at the rate of 8.75% per

annum, as provided for in S.C. Cade Ann, §34-31-20 (1976).

12, Allconditions precedent to Plaintiff Zurich's recovery ofjudgment against Defendant

Palmetto have been performed or have occurred.

"WHEREFORE, Plaintiff Zurich prays that this Court grant jJudgment in its favor against

Defendant Palmetto in the following péniculars:

Page 2 of 3
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2. For the unpaid principal amaunt of $1 58,744.00,

b, Yor accrued interest afier June 18, 2013 to the date ol the entry of judgment,
calewlated at the ratc of 8,75% per anpum, on the unpald principal amount;

e The costs and disbursements.of this action;
d, Post-judgment intcrest at the prevailing statutory rate; and
e Any olher retief lo which Plaintiff Zurich may show itself entitled,

Respeetfully submitted,

G
Charleston, South Carolina atry D, Cok n
December 11, 2015 Lary D. Colgh, L1.C
: ' : Allorneys st Law
.0, Box 30547
Chatleston, South Carolina 29417
Phonc: (843) 225-4445
Fax: (843) 225-2009
ldcohen@ldeohentaw.com

John J. O’Brien
Attorney al Law

4862 Marshwood Drive
Hollywood, SC 29449
Tel, (843) 571-0407

liunsthree(@aol .com

ATTORNEYS FOR PLAINTIFF
ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS -

Page3of 3
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~ EXHIBIT “A”




?0. BOX 3397
Jacksonville, FIJ2247.5387

INVOICE

AGENT! ALY, RISKS, LTD
oz 09178000

. PAYOR MAME AND ADDRESS

PALMETTO CONTRACT SERVICES INC
616 KING STREET
MOUNT PLEASANT, 5C 29464

JUNe 03, 2013

ACGOUNT MUMBER ' ACCOUNT MAME
11019382706-001-00Q01 PALMETTO CONTRACT SERVICES INC

The shove aeeaunt is by longer active, Ffowever, o praminm amount ol 5188, 74,00 ix stijl due,

Wa would ke ta bring closure 10 your aecaulys jn g limety and positive manner
To avoid pussible credit burean cepurting, your puymeit must be reccived in owr office no later than
BG/18713. Please nse the enelused epvelope 10 send your piynent with the coupost belasw,

IT you dispute the smaunt owed, pleise advize ug in writing by the due date ol this invoice ot the
foltowing adudresss .0, Box 10400, Jacksunvitle, L 32247-0400,

10 vou have apy questions about your aecaunt, please call pur Customer Aveounting Depriment at
1-800-332-66-1 1 botween the hours of 7:30 wan, und 7:30 pan, Hasiern Thae Monday through Fridoy,

Policy tumbar Covorayo Doles Prooiium Typo Amouni Dug
Wwe 9593139 - 02/20/32 - 02/20/1] AUDXYT - $1568,744.00

UNPAID FEES §0.00

aful LARGIRELGL AN

FLEASE DETACH AND RETURN THIS PORTION WITH YOUR PAYMENT

_BUEDATE TOTAL AMOUNT DUE

06/18/13 5158, 744,00
5

S A ‘%

06-011 - e e
PAYOR MAME | PALMETTO COMTRACT SERVICHS INC

PLEASE INCLUDE YOUR ACCOUNT NUMBER ON YOUR CHECK

IMake Chack Payabie To:

ZURICH MORTH AMERTCA
PO BOX 4664
CAROL STREAM, LL 60197-4664

A e

1300000005874 400200000000000)938270600L000018300L,
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STATE OF SQUTH CAROLINA

) INTHE COURT O COMMON PLEAS
. ) '
COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10- %Y
: )
ZURICH ANMEBERICAN INSURANCE )
COMPANY OF ILLINOIS, )
) VERIFICATION
Plaintilf, )
)
PALMETTO CONTRACT SBERVICES, ) .. ‘:é
s I.\’C'\ - ) @ ~ n:.'_: C—gj v
% : C@ P Yﬁ‘ '?le:- "C.E .
Defendant. ) boows T
' Voon B
Ihe undersigned. having beenduly sworn, depuses and says thathe is ao atém ney [ “(; ’IMUIT

(
Zurich American tmumncc Company ol'l!linois, und as such, he has read the lmcgmnﬂ Summons

and Verilied Complaint and he knows the facts stated therein o be-true of his own knowledge,

except to thuse matters stated upon information and beliel and as to those matters he befieves them
1o be true, i

Tl f)[/

J/m ' . kCohc.\
/\1{0:134 for PIYONIT

SWORN to belore me this 11" Day
of Degember 2013

- )
@Ld{\_, % 7 (»c,cu)mdzm/

Notary Public for the State of § S/Mh umlnm
My Commission Expires:

14




COPY

STATE OF SOUTH GAROLINA | N'THB COURT OF COMMON PLEAS
COUNTY OF CHARLESTON | CASENO.: 2015-CP-10-6684
ZURICH AMFRICAN INSURANCE =
COMPANY OF ILLINOIS, . \
Plaintiff, o \"\ 9 =
v S | DEFENDANT'S ANSWER TGS -

. PLAINTIFI’S COMPLAINT &% O
PALMETTO CONTRACT SERVICES, :
ING,,

Defendant.

~

+ The Defendant, Palmetto Contract Services, Inc. (hereinafter “Palmeito™), answering the
Compléint would show as follows:

FOR A FIRST DEPENSE
(General Denial)

1. Axny allegations contained in the Plajnﬁﬁ’ s Complaint not specifically admitted, denied or
otherwise modified are expressly denied .emd'strict proof demanded the%eof. To the extent
any allcgatibn or part thereof may not be expressly referred to and specifically answered,
it is hereby denied aﬁd legal proof thereof is reqﬁested .

FOR A SECOND DEFENSE
(Specific Responses)

| 2 Upoﬁ information. and belief,' Palmetto admits Paragraph 1 of the Compiaint

3. Palmetto admits the allegations contained in Paragraphs 2 through 5 of the Complaint.
' 4. Palmetto denies the allegaﬁons contained in Paragraph 6 of the Complaint.

5, | Palmetfo denies the allegations contained in Patagraph 7 of the Complaint as written,

Palmetto is not l'equired to pay amounts nof due wnder the terms of the policy.
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6. Palmetto denies the allegations contained in. Paragraphs § through 12 of the Complaint.

FOR A THIRD DEFENSE
(Failure to Mitigate Damages)

7. The Plaintiff has failed to mitigate damages ag required by law.

FOR A YOURTH DEFENSE
(Waiver, Estoppel, Laches)

8. The Plaintiff’s claims ate barred by the doctrine of waive, estoppel and/or laches,

FOR A FIFTH DEFENSKE
(Fraud and Fraud in the Inducement)

9. The Plaintiff’s claims are barred as a result of the Plaintiff’s fraud and nuisrepresentations
concerning the policy and audit,

RESERVATION AND NON-WAIVER

Palmetto reserves and does not waive any additio‘r'xal or fuyﬂier defenses as may be
revealed by additional information that may be acquired ;_r.f'diéjgnvery of o.thcrwi;;e‘
WHERRFORE, the Defendant, Palme;tto Contract Serviccs, Inc.; prays that the
Complaint be dismissed with prejudice, attorney’s fees as may be allowed at law, the cost of
defendil}g this action, and for such other and funther velief as this Court deems just and proper.
Respectlully submitted,

PEDERSEN & SCOTT, P.C.

ﬁr%xamg A, Scéott (SCBar #15148)

775 8t. Andrews Blvd, -
Charleston, SC 29407

Tel. (843) 556-5656

Fax, (843) 556-5635

Email: bscott@pslawpe.com
Attorney for Defendant,
Palmetto Contract Services, Inc.

Rebruary 12, 2016
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

Plaintiff,
v.

- PALMETTO CONTRACT SERVICES,
INC.,

Defendant.

N THE COURT OF COMMON PLEAS

CASENO.: 2015-CP-10-6684

% o
\ g
kY ) ;:rﬁ ::Q
A
' S
CERTIFICATE OF SERWCE-; &
\ .

The undersigned paralegal at Pedersen & Scott, P.C., hereby certifies that a copy of the
Defendant’s Answer to PlainiifPs Complaint in the above-captioned action has been placed in an
envelope, prepaid, addressed and mailed via US Mail to:

Larty D. Cohen, Bsq.
Larry D. Cohen, LLC
P.0. Box 30547
Charleston, SC 29417

ldeohen@ldcohenlaw.com

John I. O’Brien, Esq.
4862 Marshwood Drive
Hollywood, SC 29449

lionsthree(@aol.com

Dated this 12th day of Febiuary, 2016

T %/W %MM
Trdcy B. péceland ’
Paralegal '
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COPY

STATE OF SOUTH CAROLINA, : IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASE NO.: 2015-CP-10-6684
. o

ZURICH AMERICAN INSURANCE :
COMPANY OF ILLINOIS,

Plaintiff,
v. - DEFENDANT’S AMENDED ANSWER

AND COUNTERCLAIM

PALMETTO CONTRACT SBRVICES (Jury Trial)
INC,,

Defendzmt.

The Defendant, Palmetto Contract Sewices Inc, (helemdfcel “Palmetto”), answering the
Complmnt of Plaintiff, Zwmich American Tnsurance Company of Ulinois (hereinafter “Zurich” ot
- “Plaintiff), would show as follows:

FOR A FIRST DEFENSE
(General Denial)

1. Any allegations contained in the Plaintiff’s Complaint not specifically adniitted, denied or
otherwise modified are expreésly denied and strict proof demanded thereof, To the extent
any allegation or part thereof may not be expressly referred to and specifically answered,
it is heteby denied and legal proof thereof s requested,

FOR A SECOND DEFENSKE
(Specxﬁc Responses)

2. Upon information and belief, Palmetto admits Palaglaph l of the Complaint
3. Palmetto admits the allegations contained in Paragraphs 2 through 5 of the Comyplaint.

4, Palmetto dendes the allegations contained in Paragraph 6 of the Complaint,
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10.

11.

12,

Palmetio denies the allegations contained in Paragraph 7 of the Complaint as written.:
Palmetto is not required to pay amounts not due under the texms of the policy.
Palmetto denies the aflegations contained in Paragraphs 8 through 12 of the Complaint.

FOR A THIRD DEXENSE
(Failure to Mitigate Dainages)

The Plaintiff has failed to mitigate damages as required by law,

FORAFOURTH DEFENSE
(Wawer Estoppel, Laches)

The Plaintiff’s clalms are barred by the docttine of watvet, estoppel and/o1 laches.

FOR.A FIFTH DEFENSE
(Frapd and Fraud in the Inducement)

The Plaintiff’s claims ave barred as a result of the Plaintiff’s fraud and misrepresentations

concerning the policy and audit.

FOR A STXTH DEFENSE
(Full Accord and Satisfaction)

The Plaintiff’s olaims are barred due o full accord and satisfaction by the Defendant.

FOR A SEVENTH DEFENSKE,
- (Setoff)

The Plaintiffs claims must be reduced by the amount paid for the value of the work

pexformed.

FOR A EIGHTH DEFENSE AND BY WAY OF A COUNTERCLAIM
(Negligent Representation and Fraud)

On or about Janumary 12, 2012, Zwich and Palimetto entered into a contract whereby
Plaintiff agreed to provide cettain workers’ compensation and emaployer’s lisbility

insurance coverage to Palmetto for which the Palmetto agreed to pay the premiums.
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- 13.

4

15.

16.

17.

18.

19.

20,

21,

22,

The agreement entered into between Zurich and Palmetto We}s similac to agreements
entered into bémeen Assurgnce Company of Amerlca, a subsidiary of the Plaintiff, and/or
Zurich, for the years 260_9 through 2010, 2010 through 2011, and 2011 through 2012,

For each of the aforesaid- policy periods, Zurich and/or Assuﬁé\nce agreed to provide
coverage under NCCi Class Codes 3040, 3040U, 6824F, 6834, 7842, and 8810,

During each ofthe afo;gcsaid policy periods, Zmicil and/or Assurance had charged Palmetto
premiums and assigned employess to the different class codes, specifically including 3046.
In connection with fhe pelicy peried for 2012 through 2013, Zurich xepresented that it
would provide iﬁsuranoe and invoice Palmetto based on the class codes set forth in the
agreemen’t,- as 11, had done during the previous three policy periods.'

On or atound April 4, 2013, after the policy petiod, Zurich performed an audit of Palmetto’s

" books.

The andit was performed by Bvelyn Wyaitt on bebalf of Zufich.

The audit smnmary separated the work performed by Palmetto into different work
categories co;i-esponding to the different c_lass codes, including workers under class codes
3040, 6824F, 8742, and 8810, as it had done during previous policy periods.

Thé audit summary was provided o Palmetto on or avound April 4, 2013,

On or around April 6, 2013, Zanich revised the audit sumimary and took all of the Iabor
oﬁénaﬂy élassiﬁed_undér 3040 and added it under code 6824F and made a minor change
to the work under class code 8810.

The summary of andit review from Zurich review states that, “Clé\ssl code 3040 does not

apply to [Palmetto’s] operations.”
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23.

24,

25,

26.

27,

28,

28.

30.

31.

32,

33,

During the policy periods of 2009 through 2010, 2010 through 2011, 2011 through 2012,
Zuricil and/or ity subsidiaries took the position that class code 3040 did apply to Palmefto’s
operations. |

In 2012, Asswance Company of America, a Subsidial‘y of Zuiich (hereinafter

“Assurance™), filed a complaint, case no, 2012-CP-10-284, in which it took the position

- that a portion. of Palmetio’s operations wete covered under class code 3040,

On or atound June 18, 2013, Zurich invoiced Palmetto $158,744.00, as a result of the

revised audit and the change from listing work under 6824F as opposed 1o 3040.
The.represéntaﬁonf[hat Zurich would properly classify peoplé under 3040 and bill Palmetto
accordingly was false. A

The representations in the agroelﬁent includiné thét Zuuch woﬁld classify work under 3040
and invoice Palmetio accordingly wers matprial.

Zurich knew the Ieéresentaﬁons in the agreement wete false.

Zutich intended that the representaﬁons be acted upon.

Palmetto did not know that the representations were false, and relied on the representations
ag set forth in the agreement.

Zxmwich bad a pecuniary tnfetest in making the false representatioﬁs as set forth herein,
Zurich had a duty of due care to provide truthful information to Palmetto, and breached its
duty by failing to propetly communicate information regarding class codes to Palmetto,
and changing the audit in direct violation of the contract requivernents and prior dealings
with the parties.

Palmetto had a right to rely on the representations in the agreement and on .t'h& prior

dealings with Zutich and its subsidiaries regarding the classification of employees.
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34,  As adirect and proximate result of the aforesaid negligent misrepresentations and fraud,

which were intentional, willful, reckless, and grossly negligent, Palmetto has been

overbilléd, and has meutred actual, incidental, and nnspecified damages all in the amount

to be determined by the frier of fact,

FOR A NINTH DETENSE AND BY WAY OF A COUNTERCLAIM
(Breach of Coniract)

35, Zurich breached the contract by failing to classify operations properly and impropetly
 billing Palmetto.

36,  Asadirect and proximate result of the breach of contract, Zurich overbilled Patmetto, and

Palmetto is entitled to a refund for actual damages it an a%munt to be determined by the

trier of fact. )

RESERVATION AND NON-WAIVER

Palmettq reserves and cioes not watve any additional or fufd;er defenses as may be revealed
by additional information that may be acquired in discovery or othervise.

WHEREFORE, the Defendant, Palmetto Contract Services, Inc., requests that the Court
issue an Order disﬁlisshxg the Plainfiﬁ?’ s Complaint with prejudice, and for judgment against the
Plaintiff in excess of $100,000.00, for actual, incidental, and consequential damages, for punitive
damages in an amount to be determined by the trier of fact, for the cost of this action and for such

and forther relief as this Court deems just and proper.

[SIGNATURE ON NEXT PAGE]
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Respeetfully submitted,

September 27, 2017

PEDERSEN & SCOTT, P.C.

S A o

Wwillién & Scott (SC Bar #15148)
775 St. Andrews Blvd.
Charleston, SC 29407

Tel. (843) 556-5656

Fax. (843) 556-5635

Email: bscoti@pstawpe.com
Attorney for Defendant,

Palmetto Contract Services, Inc,
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

Plaintiff,
V.

PALMBTTO CONTRACT SERVICES,
NG,

Defendant,

IN THE COURT OF COMMON PLE!%SJ

-

(9254

CASBNO.: 2015-CP-10-668% _
- \. 5."

CERTIFICATE, OF SERVICE

The undersigned patalegal at Pedersen & Scott, P.C., hereby certifies that a copy of the
Defendant’s Amended Answer and Counterclaim in the above-captioned action has been placed
in an envelops, prepaid, addressed and mailed via US Mail fo:

Larry D. Cohen, Esq.
Larey D, Coben, LLC
P.0. Box 30547
Charleston, SC 29417

Carolyn H. Bhue, Esq.

P.O. Box 30845
Charleston, SC 29417

Dated this 27th of September, 2017

=

Paralegal
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1 copy

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) )
COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10-6684
‘ . ) :
ZURICH AMERICAN INSURANCE )
- COMPANY OF ILLINOIS, ) PLAINTIFF ZURICH
: ) ' AMERICAN INSURANCE
Plaintiff, ) COMPANY’S REPLY TO
' ) DEFENDANT’S AMENDED
) ANSWIEIR AND COUNTER-
PALMETTO CONTRACT SERVICES, ) CLAIM
INC,, . )
)
Defendant. )
)

Plaintiff Zurich American Insurance Company of Winois (“Zurich®) files this its Reply to

the Amended Answer and Counterclaim filed by Defendant Palmetto Contract Services, Inc.

(“Palmetto”) and replies as follows:

1.

FIRST DEFENSE

All allegations contained in Palmetto’s Amended Apswer and Counterclaim

(collectively referred to as “Connterclaim”) not specifically admitted by Zurich are denied.

2,

Paragraphs 1 through 11 of Palmetto’s Counterclaim are Palmetto’s amended answer

to Zurich’s Verified Complaint and do not require a response from Zurich, However, to the extent

that Paragraphs 1 through 11 are inconsistent with Zurich’s Verified Complaint, teply and

affitmative defenses asserted herein, Zurich denies the allegations in Paragraphs 1 thwough 11.

3,

4,

Zurich admits Paragraph 12 of Palmeito’s Counterclaim,

Zurich denies Paragrapﬁs 13, 14,15,16, 17, 18 and 19 of Palmetto’s Counterclaim,
Zwrich admits Paragraph 20 of Palmetto’s Counterclaim,

Zurich denies Paragrai:hs 21,22 and 23 of Palmetto’s Counterclaim,

Zurich admits Paragraph 24 of Palmetto’s Counterclaim,
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8. Zwich admits in Paragraph 25 of Palmetto’s Counterclaim th'at it invoiced Palmetto
for $155,744.00, but dgnieé the remainder of Paragraph 25.
9. B Zurich denies Paragi‘aphs 26,27,28,29,30,31,32, 33, 34,35 and 36 of Palmetto’s
Counterclaim, | | |
| 10.  The 1'en1aindel" of the Counterclaim is Palmetto’s prayer for relief, to which ﬁo eply
is required. However, to the extent that Palmetto’s prayer for relief is inconsistent with Zurich’s
Verified Complaint, Reply and affirmative defenses asserted herein, Zurich denies Palmetto’s prayer
for relief,
AFFIRMATIVE DEFENSES
~ SECOND DEFENSE

11.  Zurichincorporates the allegations of its previous defenses which are consistent with

this defense.

12. Some ot all of Palmetto’s claims ate barred because of Palmetto’s failure to siate a

claim upon which relief can be granted,

THIRD DEFENSE
13.  Zwichincorporatesthe aﬂegaﬁons ofits previous defe;nses which are cénsistenf with
this defense.
14, Some or all of Palmetto’s clafms are barred by misrepresentation,

FOURTH DEFENSE

15.  Zutichincorporates the allegations of its previous defenses which are consistent with A

this defense.

16.  Some or all of Palmetto’s claims ave barred by fraud.

_ .Pagez of 5
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17,

this defense.

18.

19.

this defense.

20,

21,

this defense,

22.

telease,

23.

this defense.

24,

23,

this defense.

26,

FIFTH DXFENSE

Zurich incorporates the allegations of its previous defenses which are consistent with

Some or all of Palmetto’s claims are barred by equitable estoppel.

SIXTH DEFENSE

Zurjchincorporates the allegations of its previous defenses which are consistent with

Some or all of Palinetto’s claims are baired by the applicable statute of limitations.

SEVENTH DEFENSE

Zurich incorporates the allegations of its previous defonses which are consistent with

Some or all of Palmetto’s claims ate batred by the doctrines of estoppel, waiver and

EIGHTH DEFENSE

Zurich incorporates the allegations of its previous defenses which are consistent with

Some or all of Palmetto’s claims are barred by Jaches.

NINTH DEFENSE

Zurich incorporates the allegations of its previous defenses which are consistent with

If Palmetto suffered 'dé_tmages as alleged inits Counterclaim (which damages Zurich

Page3d of 5
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specifically denies), this incident and Palmetto’s resulting damages, if any, were cansed solely by
the negligent, grossly negligent, reckless, wilful and wanton ot intentional conduct on the part of
Palmetto in failing to exercisethe degree and care of caution that a reasonably prudent person would

have used under the circumnstances then and thiere existing,

27.  Zurich alleges that this negligent grossly negligent, reckless, wilful and wanton or
intentional conduct on the part of Palmelto is the sole proximate cause ofthe incident and Palinetto’s
alleged injuries and damages. Accordingly, Palmetto’s countetclaims against Zurich ate barred,

TENTH DEFENSE

28.  Zurichincorporates the allegations of its previous defenses which are consistent with
this defense.

29.  Zurich denies that Palmetto has incurred any démages. However;‘ as to any damages
Palmetto alleges were incurred, Palmetto voltlntgnil}" and Imdwingly assumed the risk, therefore,

Palmetto is not entitled to recover from Zuvich,

ELEVENTH DEFENSE

30,  Zurichincoxporates the allegations ofits previous defenses which ave consistent with
this defense,
31, Palmetto’s claims ate batred, in whole or in part, by the comparative negligence of
Palmetto; in the alternative, any award to Palmeito should be reduced by the perccn;fage that
Palmetto’s conduct caused its damages. |

TWELITH DEFENSE

32.  Zuwrichincorporates the allegations ofits previous defenses which are consistent with

this defense.

Pape 4 of 5

28




33, JfPalmetto suffered damages as alleged in its Counterclaim (which damages Zurich

specifically denies), the alleged damages did not tesult, directly or indirectly, from any act or

omission of Zurich. Any damages alleged by Palmetto, resulted from the acts or omissions of

persons othar than Zutich, and Zurich is in no way liable for the alleged damages.

WHEREFORE, PREMISES CONSIDERED, Plaintiff Zutich prays as follows:

L That Defendant Palmetto have and recover nothing from Plaintiff Zurich and that

Palmetto’s Counterclaim be dismissed with prejudice;

2. That the costs of this action be taxed to Defendant Palmetto; and .

3. That the Court order such other and further relief as it deems just and propet.

Chatleston, South Carolina
QOctober 26, 2017

Respegjtully submrtted

Lary D. Cohﬁ;l
Latry D. Cohgn,|LLC
Attorneysat L

P.0O, Box 30547
Charleston, SC 29407

Tel. (843) 225-4445

Fax (843) 225-2009
ldcohen@ldcohenlaw.com
Carolyn H. Blue

Attorpey at Law

P.O.Box 30845
Charleston, SC 29417

Tel. (843) 860-8076
carolyn,blue@ymail.com

ATTORNEYS FOR PLAINTIFF

Page5of 5
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STATE QF SOUTH CAROLINA ) :
' : } Court of Common Pleas

COUNTY OF CHARLESTON ) Case No. 2015-CP-10-06684

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOQIS,

Plaintiff,
Transcript of Record

vSs.

PALMETTO CONTRACT SERVICES, INC.

Nt et St e et et M e i e et N M

Defendant. DATE: January 5, 2017

BEF¥ORE:

THE HONORABLEvW. JEFFREY YOUNG

APPEARANCE:
LARRY COHEN and CAROLYN BLUE
Attorney for the Plaintiff

WILLIAM A. SCOTT
Attorney for the Defandant

Karen V. Andersen, RMR, CRR
Circuit Court Reporter
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THE COURT: Who are we?

MR. SCOTT: Your Honor, my name is Bill Séott.

I represent the defendant, Palmetto Contract
Services, Inc.

'MR. COHEN: Your Honor, Larry Cohen, for plaintiff,
Zurich American Insurance Company, along with Attorney
Carolyn.Blua,

THE COURT: What do we have?

MR, SCOTT: Your Honor, this is my motion on behalf
of the defendants, It's a motion to amend the answer to add
a counterclaim for breach of contract and for negligent
misrepresentatlion and fraud.

And to giye you a brief background, Your Honox, my
client is a boatyard/shipyard. They purchased workers'

compensation, both state and federal, through the plaintiff

Zurich.

After a yeér,.they do an audit, and there'’s either
an additiocnal premium owed or not. 2zurich filed —- after
the year was over, aﬁ audit was done., My client -~ and this

was 1in, I think, 2013,

After the audit was done —— they actually did two
audits. After the second one was done, my client sent a
letter saying, I think you need to review your audit. That
was in June of 2013. |

The next thing that was done was in December of
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2015, the complaint was filed by Zurich against my client
demanding additional premiums. We filed an answer. And one
of the defenses in that -- it was a general denial, but one
of the defenseé was plaintiff'é claims were barred as a
result of plaintiff‘é fraud and misrepresentation‘éoncerning
the policy in the audit,

As time went on, in July of this year, I filed a

motion to amend to add a claim for breach of contract,

" because we determined that not only did we pnot owe them

money, but they owed us money. - s et

So I filed a motion to amend, alleged breach of

' contract, and te go further with the negligent

misrepresentatiqn in the counterclaim., They would not
conseht. .80 we are here,

Your BHonor, as you know,.under 15A, motions to
amend are freely given. In the interest of jﬁstice and if

there's no prejudice, then the obligation to show prejudice

‘is on the plaintiff in this case,

Prejudice usually is where they don't have time to
prepare for an answer or to prepare the defendant. That
can't be the case here. They knew about the issues with
fraud and negligent misrepresentation from the original

answer.

Also, the complaint -~ the amendment relates back

to the timing of the original filing. I understand their
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argument is that the statute of limitations has run because

we should have known that there was a claim in 2013 in June

when we sent the letter back.

" But, Your Honor, that would be an issue that, -even
though T don't think it's appropriate or it would succeed,
it's an issue of fact which should be brought up after the
amendment on a motion for summary judgment. For that
reason, Your Honor, we request that the motion to amend be
granted. . |

THE COURT: Mr. Cohen or Ms. Blue?

MR. COHEN: - Yes, Your Honor. As opposing counsel
hés stated, his client knew about these claims back in April
2013 after the second audit, April 6th, 2013.

THE COURT: That may come aboutl, but éll he's
asking is to amend.

MR, COHEN: There's case law that I've cited, Scott
vs. McClain, tha£.says that a defective complaint to the
statute of limitations should not be allowed to be amended
after a perioed for filinglhas occurred., And that's
basically our position, Your Honor.

THE COURT: What say you?

MR. SCOTT: Your Honor, the statute of limitations,
whether it applies, is an issue of fact. And in the facts
of this case, I can't even submit affidavits at this point

based on issues in front of the Court,
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If they want to argue that, what they are saylng is
that June 17th letter states that this glitch caused statute
of limitations to begin, We dido't say they owed us any

money or anything at that time. That letter says they

requested our audit be amended. But it doesn't say that we

know thére's'a claim orxr anything else. That's an ilssue of
fact.

And even 1if it did, the amendment relates back to
tﬁe tinming ofvthe'original filing, which was in Depember
2012. We would claim the'étatute of limitations would not
be an igsue.

THE COURT: I'm Qoing to have to look at that.
¥'all want to send me proposed orders and I ﬁill review it
at that time and make a ruling?

| MR. COHEN:Y Yeé, Youxr Honox.

MR. SCOTT: Thank you very much, Your Honor.

THE COURT: If you can send me those proposed
orders within 10 days.

MR. SCOTT: To your e—maii address and to your
clerk?

THE COURT: That's fine. I don’t have a clerk.
She's my sit-in clexk,

{Whereupon, proceedings are adjourned.)
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CERTIFICATE OF REPORTER

_ - §, Karen V. Andersen, Registered Merit Reporter,
Certified Reaitime.Reporte; for the State of South Carolina
at Large, do herehy certify that the foregoing transcript is
a true, accurate and complete Tfanscript of Record of the
proceédings.

{ further certify that I am neither related to nor
counsel for any party to the cause pending or inte;ested in

the revents thereof.

Kaf%ﬂ‘V. Anderseﬁ
Reg{stered Merit Reporter
Certified Realtime Reporter
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF CHARLESTON 2015-Cp-10-06684

ZURICH AMERICAN
INSURANCE COMPANY OF

ILLINOIS, | ' |
TRANSCRIPT OF RECORD

Plaintiff,
~vVs-— September 19, 2017

PALMETTO CONTRACT

SERVICES, INC., Charleston, South Carolina

)
)
)
)
)
)
)
)
)
;
Defendant. )

BEFORE:
The Honorable J.C. Nicholson, Jr., Judge.

"APPEARANCE S;

Carolyn Blue, Esquire
Larry Cohen, Esquire =
Attorneys for the Plaintiff

‘William Scott, Esquire.
Attorney for the Defendant

Amanda K. Haffenden, RPR,  CRR
Circuit Court Reporter
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(September 19, 2017.)

THE COURT: All right. Who is here
representing who?

MR. SCOTT: Your Honor, my name is Bill
Scott. I represent Palmetto Contrécting Services,
and I filed a motion to amend.

THE COURT: And who's here for the
plaintiff? | | |

| "MS. BLUE: I'm Carolyn Blue, and my

co-counsel, Larry Cohen, we're here representing

- Zurich.
THE COURT: Okay. Mr. Scott, you want
to amend -~- what are you adding to or what are you
Changing?' |

MR. SCOTT: Your Honor, what we ' re
adding is a counterclaim for fraud and for
misrepresentation. The original complaint -- my
client is a smaller shipyard that operates up on
the Cooper River. Zurich provides workers'
compensation insurance and longshoreman insurance.
They filed a complaint for breach of contract.

We filed an answer and asserted a

defense of fraudulent inducement. Since that

 time, it's come to light fhat not only do we not

owe them the money, but they owe us money back, so
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we filed the motién to amend to add causes of
action so we can get the overpayment back. Their
argument is, as I understand it —-:‘l
THE COURT: TLet's hear the argument.
What's your argument? A '
MS. BLUE: Your Honor, we filed suit for-

lack of premium.payment on December 12, 2015, and

Mr. Scott's client answered February the 12th,

2016. The statute of limitations has run on the
counterclaim, which is what he’'s ttying to have
amended, and this does prejudice us if he is
allowed to amend the counterclaim.

"~ When he filed the counterclaim, there
was no compelling reason ofrwhy he missed the

statute of limitation, and therefore, because of

- the length of time since the suit has been filed,

more than 18 months has gone.past, this would
prejudice us because at this point, we would not
be ablé to make a motion to move this to a jury
roster if we so desired.

We're.ﬁot saying that that's what we
want to do, but if the counterclaim goes forth,
we've lost that right under the law.

THE COURT: You've lost the right to a

Jury trial?
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MS. BLUE: Yes, sir --

THE COURT: Because of his amended
counterclaim? '

MS. BLUE: Because of his delay, because
it's past the statute of limitations, and because

of the time the suit was originally filed, you

‘have 18 months, and we are now past the 18 months,

Your Honor.
~ THE COURT: Well, the amended

counterclaim gives YOU another opporfﬁﬁity to
answer. The time starts running all over'again.
You éan file your motion then, can't you?

| I mean, 1f he amends it and files a
counterclaim against you, you get to answer it,
and in the ahswer, you can ask.for a jury trial.
I don't understand why you don't thinkAyou can ask
for a jury trial.

Maybe I'm missing your point. Educate

me a little bit please, ma'am.

MS. BLUE: Okay.
‘ - THE COURT: I mean, you get>to answer
his counterclaim, right, if I allow the amendment?
MS. BILUE: ‘If you allow the amendment,
but we contend.that the statute of limitations has

run- because not only -~
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THE COURT: Well, the statute of
limitations hasn't run -- you think he should have
sued you separately so you can claim the statutes?

MR. COHEN: No, sir. We feel that he
should have filed the counterclaim within a timely
manner, and his client, which, if you look at
Exhibit 2 in our response, made the same -~

THE COURT:. When did he find out in his
opinion that you owe him money? When was that
determined?.

MS. BLUE: That has not been determined.

THE COURT: He said -~

MS. BLUE: .I know, Your Honor, but that
has not been determined.

THE COURT: I'm not saying thét's a
factual fact, but when did he make that
determination, do you know? . ‘

MS. BLUE: He alleged -- his client
allegéd that in April 2013 in response to our
audit. He also alleged that in his response,
which was filed in ~- which was filed in --
January 1l4th, 2016.

THE COURT: Okay. Well, that hasn’'t
answered my question.

Mr. Scott, when did you learn that vyou
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possibly had a counterclaim against the plaintiff
in this case for, as you stated, money they may
owe ydur client? When was that determined?

| MR. SCOTT: Your Honor, it actually came
up,after this claim was filed. This is one of two
complaints. The first one was against the
subsidiary insurance.

My clieﬁt looked at these as owing money
on one, not owing them money. They offset. That
case has been gettled, but they got what they
wanted. We didn't offset anything that was owed
in this case, and that's when that came about.

| THE COURT: How long ago was that?

MR. SCOTT: Within the last year,
year-and-a-half, I think, Your Honor, even less,
but even then, under the rules, a counterclaim or
a defense relates back to the time of the original
Filing. |

THE COURT: I understand that. That's
just not a problemn. |

MR. SCOTT: The statute is not a
problem, and we'll consent to a jury trial. We'll
consent. v‘

THE COURT: All right. I'll grant it.

Put it in the order that you consent to a jury
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trial if the plaintiff desires a Jjury trial, all
right? | |
- MR. SCOTT: Thank you very much, Your
Honoxr. | | | |
THE COURT: Thank you.

(Whereupon, the proceedings were concluded.)
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THE COURT: Good afternoon. How are‘you?

MR. SCOTT: Pretty well. |

THE COURT: Good. What are we doing here today?

MR. SCOTT: Your Honor, we are here, I think, on
three motions. This is Zurich case against Palmetto
Contracting. I represent Palmetto. I had filed a motion to
withdraw. I was able to work things out with my client this
morning, and that was withdrawn. |

| THE COURT: You are withdrawing youx motion to
withdrdw?

MR. SCOTT: VYes, Your Honox., There was also a
motion to quash a notice of a 30(b) (6) deposition. That is
also withdrxawn. I filed that because it was filed while --
when I did not think I would be continuing to represent
Palmetto. So my two motions are withdrawn.

THE COURT: All right.

MR. SCO?T: And the motion -~ I received a notice
of that 30(b) (6) deposition to take place in April. I think
the only other motion is a métion by Zurich to strike a
demand for a jury trial in my amended answer and
countercléim.

THE COURT: All right. Thank you.

MR. COHEN: Hi, Your Honor. I'm Larxy Coben. I
represent‘plaintiff Zurich Insurance Company, along with my

co~counsel, Carolyn Blue. Can we proceed with our motion?
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THE COURT: Sure.

MR. COHEN: My client filed this motion because the

~time for the defendant to demand a jury trial passed in

February 2016, 10 days after it filed its initial answer.

After filing its initial answer, approxiﬁately five months
later, the defendant filed a motion tdé amend its complaint
and attached a copy of the proposed ~~ I'm sorry, amended
answer, and asserted a counterclaim along with its answer,

In September, I think it was September 2017, the
answer to amend or the motion to amend the answer and assert
a counterclaim was grantedf At that time, the first time,
defeﬁdant put a notation on its amended answer and
counterclaim, the words "jury trial", no actual demand for a
jury t&ial as requi;ed by Rule 38,

And the other problem with the defendant's request
for a jury trial is that it's based on fhe same Lssues that
were raised previously in its initial answer to the
plaintiff's complaint. In fact, if you look at Judge
Nichols's (sic} order granting the motion to amend, he

references. one of the reasons he's granting.the defendant's

motion to amend is that there's no surprise because it's

based on the same facts as in the original answer, which
were affirmative defenses for misrepresentation and fraud.
So we don't believe that the defendant is entitled

to a jury trial because it's waived. It's waived its right
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to a jury trial by failing to file the réquest timely. And

just because they filed amended answers and counterclaims,

it doesn't resuscitate their right to request a jury trial.
| THE COURT: A1l right. Mr. Scott.

MR. SCOTT: Your Honor, I sort of find this whole

motion strikingly odd, because when we argued, or Ms. Blue

argued against the'motion to amend in front of Judge
Nicholson, she actuaily argued that i£ would be prejudicial
tovgrant that motion to amend because they cqu;dnft ask for
a jury trial. 2And in the order, I consented and said, we
wlll consent to a jury trial.

THE COURT: I thought that's what it says on page 3
of the order, that jury trial was consented to,

MR. COHEN: Yes, Your Honor. Part of our.argument
was that it would be prejudicial to our client to not be
able to even consider being able to request a jury trial,
but we never actualiy requested or demanded a jury trial in
writing ox verbally;

THE COURT: If we‘were here -- you were herxre in
front of Judge Nicholson and, evidently, somebody stated
tﬁat there was a consent to a4jury trial or Qouldn‘t-have
beeﬁ an order --

MR. COHEN: Well,vwhat happened was, we argued that
ﬁhe motion to amend was prejudicial to our case. And one of

the reasons was because our time had passed of requesting a
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jury trial.} But we ﬁade clear that we were not requesting a
jury trial. V

Well, .at that hearing, Mt Séott stood up and said,
well, we will consent to the jury trial. But we never |
actually requested a jury trial. So when you read that, you
have to ﬁead it in the light that we didn't requeét it,” but
that Mr. Scott consented to something that we hever
requested. It was just an issue raised to show possible
prejudice to our client. |

MR. SCOTT: Your Honoxr, while I find that odd, I
don't think that's the determinative issue in this case. .

THE COURT: All right. |

MR. SCOTT: A party is entitled to & jury trial as
a matter of right. And your decision here is really
discretionary. We agree that the case invhere that rules is
King v. Shorter. If I may, it's cited in their memorandum.
And it's what Y have, would rely op‘also.

Your H¢nor, what's interesting is, if -~ 1t's your
discretion, If you grant this wotion, this matter is
immediately appeélable. If yoﬁ deny their motion, it's not
appealable. And that‘s"only significant to trying to geﬁ
thisg thing résolvedy I would have to appeal it just because
of the issues.  However, if you look at Rule 38(b) in King
v. Shorter, the operative language that King states is, does

the amended counterclaim .create new issues of fact? And
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that's really what the case is all about.

The original complaint or‘ansﬁer did not assert a
counterclaim. It asserted an offense bf fraud and
misrepresentation. The amended complaint asserté a
complaint for breach of contract and affirmatiﬁe claim for
f;aud and neéligent misrepresentation. And there are
damages, inclﬁding actual and conseéuential damages and
punitive damages, all of which are issues of fact or new
issues of fact that were not in the originél pleading.

And, therefore, I believe the rule is, we can ask
for.that when we amend the complaint. That is what the King
v. Shorter case says. And that's what we are relylng on.

THE COURT: So wasn'‘t that what you argued in front
of Judge Nicholson and, in essence, it was the consent?

MR. SCOTT: T consented and said, yes, they want a
jury trial, we will have a jury trial.

MR. COHEN: ‘Judge, he didn't argue -- he'didn‘t
even request aljury trial until he filed his formal amended
answer and counterclain, There was no issue about him
requesting or his client requesting a jury trial in any of
his motions pricor to the time period until after Judge
Nichbls.(sié) granted that. So that wasn't even an issue,

In fact, we weren't sven given the opportunity by

the defendant to review the proposed order submitted to the

“judge before it was submitted. It was submitted at 6:45 in
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the morning by e-mail to the court. So we didn't even --
THE COURT: But yéu did have an opportunity to file
a motion to reconsider a final order, righ£?
MR. COHEN: We could have, yes, but we didn’'t.
Well, at that time, therxe was no issue about a jury demand.
So that wasn’'t aﬁ issue. And the fact that the défendant is
now seeking a —-- instead of having affirmative defenses of

negligence -- I'm sorry, negligent misrepresentation,

misrepresentation, fraud, versus having a counterclaim on

the same issues, it's still the same facts., The facts
haven't changed. There are no new facts in this case. Aﬁd
new facts are the basis for Mr. Scott's c¢lient being able to
assert a demand for a jury trial.

MR. SCOTT: Your Honor, just briefly, the new facts
include breach of contract claim that was not asserted in
the original answer, the damages. Bven if you assume for
the purpose of'this argument that the facts are the same for
the negligence and fraud in the defense, versus affirmative
claims, the damages are clearly different and are issues for
a jury. And the issue of whether punitive damages are
appropriate, those are clearly issues for the jury.

MR. COHEN: But the damages are still based on
facts arising from alleged misrepresentation and fraud.

THE COURT: Who do you want to decide your issues?

MR. COHEN: We want the Court to.
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THE COURT: Ms. Blue, anything you wish tell you
the Court? A '

MS. BLUE: Your Honor, I think that thexe's been

‘some misunderstanding. I argued before Judge Nicholson the
" fact that we wanted to be able to look at the optlon of a

jury trial. BAnd I didn't want our client to be prejudiced.

T did not réquest a jury trial. And Judge Nicholson

understood that. I have not been able to get a transcript;

otharwise, we would have éubmittéd that,

But what happened was, opposing-counsel submitted
the order to the éourt without our being able to see it in
advance. And it waé submitted at 6:42 a.m. on October the
Sth. As soon as I Saw it at 9:33 that morning, I e-malled
opposing counsel tojsay that was not the langunage that had
been agreed ta in the courtroom and what Judge Nicholson

said.

I copied -~ because I was so concerned about it —-

THE COURT: It was Ffiled in September, not October.

I'm soxrxy.
MS. BLUE: Right. But October the 5th is when
opposing counsel submitted the order. I'm sorry. He

submitted the order without giﬁing it to us to review what

it meant. And I immediately e-mailed him and copied Carolyn

Leqnard, as well as Judge Nicholsgon, to make sure --

normally, I would not copy the court., But I was so
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concerned that the order -~ we had not seen it in advance,

‘and it said consented to a jury trial. And that was not

what was agreed to.

- And my co~c§unse1 here attempted to call Judge
Nicholson's law clerk. Ahd Judge Nicholson's law clerk said
Judge Nicholson already signed the orxder. And we were just
like, oh, my gracious, because we had not seen an advénced
copy or had not been éiven it uﬁtil it was submitted at 6:45
in the morning.

And so that's where I think there has been some
confusion. But I argued that we wanted to have the option.
We didn't want to be prejudiced, but I did not make a
written demand for arjury trial,

THE COURT: Anything else, Mr.-Scott?

MR. SCOTT: Your Honor, ‘I just will say that Judge
Nicholson asked that we submit an ordexr, proposed ordex. I

did. At the same time T submitted to him, I subnitted it to

opposing counsel. They didn't like it. They told the judge

that. The judge opted, for whatever reason, to sign the
order I presented. And that's where we are, Your Honor.
THE COURT: All right. I will take the matter
unde; advisement. Good luck to you both. Thank you.
MR. SCOTT: Your Honor, I will be out of the
countxy for the next -- pretty much until the end of this

month, So I'm just -- if there's something that comas up,
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10

you won't be able to get in touch with me.
THE COURT: All right. Thank you.
MR. SCOTT: Thank you very much.

{(Whereupon, proceedings are adjourned.)
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CERTIFICATE OF REPORTER

I, Karen V. Andersen, Regisﬁefed_Merit Reporter,
Certified Reéltime Reportervfor the State of South Carolina
at Large, do hereby certify that the foregoing ﬁrahscript'is
a true, accurate and complete Transcript of Recoxd of the
prdceedings.

I further certify that I am neither related to nor

counsel for any party to the cause pehding or interested in

the events thereof.

(AN AﬁdﬂJﬁA

\2

Kariﬂ V. Andersen A
Registered Mexit Reporter
Certified Realtime Reporter

56




STATE OF SOUTH CAROLINA.

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

CASENO.: 2015-CP-10-6684 <2

ZURICH AMERICAN INSURANCR
COMPANY OF JLLINOIS,

Plaintiff,
V.

PALMETYO CONTRACT SERVICES,
- INC,, '

Defendant,

NOTICE OF MOTION AND %"
MOTION TO AMEND ANSWER AND .-
ASSERT A COUNTERCLAIM AGAINST
PLAINTIFF

_TO: LARRY D, COBEN, ESQ. and CAROLYN H, BLUE, BSQ,

YOU PLEASE TAXE NOTICE that the Defendant, Palmetto Contract Services, Ine., by

“and through its undersigned counsel, putsuant to Rules 13 and 15 of the South Carolina Rules of

Civil Procedure, heteby requests that the Court allow the Defornidant to amend its Answer and

assert a counterclaim against Plaintiff, Zurich American Ynsurance Company of inois

(“Zurich™), to conform fo the cﬁidenoe.

Respectfully submitted,

Tuly 12, 2016

PEDERSEN & SCOTT, P.C.

S

William A. Scott (SC Bar #15148)
775 St. Andrews Blvd,
Chatleston, SC 29407

Tel. (843) 556-5656

Fax. (843) 556-5635

Fuail: bscoti@pslawpe.com
Attorney for Defendant,

- Palmertto Contract Services, Ine,
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON.

ZURICH AMERICAN INSURANCE
COMPANY OF JLLINOIS,

Plaintiff, -
V.

PALMETTO CONTRACT SERVICES,
INC.,

Defendant.

iN THE COURT OF COMMON PLEAS

CASENO,; 2015-CP-10-6684

The undersigned paralegal at Pedetsen, & Scott, P.C., hereby cettifies that a copy of the
Notice of Motion and Motion to Amend Answer and Assert a Counferclaim Against Plaintiff in
- the above-captioned action has been placed in an envelope, prepaid, addressed and mailed via

US Mail to:

Lazty D. Coben, Esq.
Larey D. Cohen, LLC

P.0. Box 30547
Chatleston, SC 29417
ldoohen@ldoohenlaw.com

Carolyn H. Blue, Esq.
P.O. Box 30845
Chatleston, SC 29417

Dated this 126D day of July, 2016

S, % %@wf;&

Tracy B, Brdcelahd
Paralegal
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STATE OF SOUTH CAROLINA.

COUNTY OF CHARLESTON

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

Plaintiff,
.

PALMETTO CONTRACT SERVICES,
INC,,

Defendant,

IN THE COURT OF COMMONPLEAS
| CASENO.: 2015-CP-10-6684

DEFENDANT’S AMENDED ANSWER
- AND COUNTERCLAIM

The Defendant, Pakmetto Contract Services, Inc. (heteinafter “Palinetto™), answering the

Complaint of Plaintiff, Zurich American Insurance Company of [llinois (hereinafter “Zurich” or

“Plaintiff”), would show as follows:

FOR A FIRST DEFENSE

(General Denial)

1. Any allegations contained in the Plaintiff’s Complaint not specifically admitted, denied or

otherwise modified are expressly denied and strict proof demanded thereof, To the extent

any allegation or part thereof may not be expressly referred to and specifically answersd,

it is hereby denied and legal proof thereof is requested.

FOR 4 SECOND DEFENSK,

(Specific Responses)

2. Uponinforraation and belief, Palmetto admits Paragraph 1 of the Complaint

3. Palmetto admits the allegations contained in Patagraphs 2 through 5 of the Complaint.

4, Palmetto denies the rllegations contatned in Paragraph 6 éf the Complaint,




10.

11.

12,

Palmetto denies the allegations contained in Paragraph 7 of the Complaint as written,
Palmetto is not required to pay amounts not due undey the terms of the policy.
Palmetto denies the allegations contained in Paragraphs 8 through 12 of the Complaint.

FOR A THIRD DEFENSE
(Failure to Mitigate Damages)

The Plaintiff has failed to initigate damages as required by law.

FOR A FOURTH DEFENSE
(Waiver, Estoppel, Laches)

The Plaingiffs claimé are barred by the docirine of waiver, estoppel and/or laches.

FOR. A FIFTH DEFLENSE
(Fraud and Fraud in the Inducement)

The Plantiff’s claims are barted as a vesult of the Plaintiff’s fraud and misrepresentations
concemin g the policy and audit.

FOR A SIXTH DEFENSE
(Full Accord and Satisfaction)

The Plaintiff’s claims are bared due to full aceaid and satisfaction by the Defendant.

FOR A SEVENTH DEFENSE,
(Setoff)

The Plaintiff’s claims must be reduced by the amount paid for the valne of the work
performed.

FOR A BIGHTH DEFENSE AND BY WAY OF A COUNTERCLAIM
(Negligent Representation and Fraud)

On or about January 12, 2012, Zurich and Palmeito entered into a contract wheteby
Plaintiff agreed to provide cerfain workers’ compensation and employer's liability

insurance coverage to Palmetto for which the Palmetto agreed to pay the premiums.
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13,

14.

15,

16.

17.

18.

19,

20,

21.

22,

The agreement entered into between Zurich and Palmetto was similar to agreements
entered into between Assurance Company of America, a subsidiary of the Plaintiff, and/or
Zwich, for the years 2009 through 2010, 2010 thxough 2011, and 2011 through 2012.

For each of the aforesaid poﬁoy periods, Zurich. andfor Assmance agreed to prox;ide
coverage under NCCI Class Codes 3040, 30400, 6824F, 6834, 7842, and 8810,

During each é)f the afore;saidpolicy pexiods, Zurich and/or Assurance had charged Palmetto
preminms and assigned employees to the different class codes, specifically iﬁcluding 3046.
In cbnnection with the policy period for 2012 through 2013, Zurich represented that it
would pl‘ovlide insul'ﬂnée and invoice Palmetto based on the class codes set forth in the
agreement, as it had done duting the previous thiee policy périods.

On or around April 4, 2013, after the policy period, Zurich perfotmed an audif of Palmetto’s
books,

The audit was performed by Bvelyn Wyatt on behalf of Zurich.

The audit summary separated the work pej:foxmed by Palmetto into different worlk
categories cotresponding to't:}w.eAdiffexent class codes, including workers under class codes
3040, 6824F, 8742, and 8810, as it had done duting previous policy petiods. |

The andit summary was provided to Palmetto on or atound April 4, 2013,

On ot atound April 6, 2013, Zurich revised the audit summary and took all of the Jabor

otiginally classified under 3040 and added it under code 6824F and made a minor change
to the work undet class code 8810,
The summary of audit review from Zutich teview states theit, “Class code 3040 does not

apply to [Pabmetto’s] operations.”
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23.

24,

23,
26.
27,
28.
29.

30,

31,

32.

33.

During the policy petiods of 2009 through 2010, 2010 through 2011, 2011 through 2012,
Zuwich and/or ifs subsidiaries tool; the position that class ﬁode 3 040 did apply to Palmetta’s
operations. |
In 2012, Assurance Company of America, a ‘subsidialy of Zutich (heicinafter
“Assm'anqe”), filed a complaint, case no, 2012-CP-10-284, in which it took the position
that a portion of Palmetto’s opetations were covered under class code 3040,

On or arouﬁd June 18, 2013, Zuﬁch invoiced Palmetto $158,744.00, as a result of the
revised audit and the change from listing work under 6824F as opposed to 3040,

The reptesentation that Zurich would propetly classify people under 3040 and bill Palmetto
accordingly was false. B

The representations in the agyeexnent ncluding that Zurich would classify work under 3040
and ﬁvoice Palmotto accordingly were material,

Zutich knew the representations in the agreement were false.

Zutich intended that the representations be acted upon.

Palmetto did not know that the tepresentations were false, and relied on the tepresentations )

as set forth in the agreement,

Zwtichhad a pecunia:t“y nterest in making the false representations as set forth herein.
Zurich had a duty of due care to provide huﬂﬁxl information to Paluetto, and breached its
duty by failing to propeily communicate information regarding class’codes to Palmelto,
and changing fﬁc audit in direct violation of the contract requirements and prior dealings
with the patties. |

Palmetto had a right to rely on the 1'epreéenfations in-the agreement and <_>ﬁ. the pn"or

dealings with Zarich and its subsidiaries regarding the classification of employees.

62




34.  As a direct and proximate result of the aforesaid negligent misteptesentations and fraud,
which were intentional, willful, reckless, and grossly negligent, Palmetto has been
overbﬂied, and hag incarred actual, incidental, and unspecified damages allin ﬂu;, améunt
1o be (161201::[11.1'11661 by the trier of fact,

FOR A NINTH DEFENSE AND BY WAY OF A COUNTERCLATV,
(Breach of Contract)

35,  Zurich breached thé contract by failing to classify. operations propesly and improperly
billing Pabmetto.

36.  As adirect and proximate result of the breach of contract, Zurich overbilled Palmetto, and
Palmetto is entitled to a refund for actual damagés in an. amount to be determined by the
trier of fact.

RESERVATION AND NON-WAIVER

Palmetto reserves and does not waive any additional ot further defenses as may berevealed
by additional infoxmation that may be acquired in discovery or oiherwisé.

WHEREFOREF, the Defendant, Palmetto Contract Services, Inc., requests that the Court
issue an Order dismissing the Plaintif?s Complaint with prejudice, and for judgment against the
Plaintiff in excess of $100,000.00, for actual, inciden’;al, and consequential damages, for punitive
damages in an amount to be determined by the trier of fact, for the cost of this action and for such "

and further relief as this Court deems just and propet.

[SIGNATURE ON NEXT PAGE]
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Respectfully submitted,

" Jaly 12, 2016

PEDERSEN & SCOTT, P.C,

William A. Scott (SC Bar #15148)
775 St. Andrews Blvd.
Chatleston, SC 29407

Tel. (843) 556-5656

Tax. (843) 556-5635

 Email: bscolt@pslawpe.com

Attorney jor Defendant,

. Polmetto Contract Services, Inc.
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STATE OF SOUTH CAROLINA

' COUNTY OF CHARLESTON

- ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

Plaintiff,
. :

PALMETTO CONTRACT SERVICES,
e, o

- Defendant,

IN THE COURT OF COMMON PLEAS . -

CASENO.: 2015-CP-10-6684 .

CERTIFICATE OF SERVICE

The undersigned péra].égél at Pedersen & Scott, P.C., hereI;y certifies that a copy of the
Defendant’s Amended Answer and Counterclaim in the above-vaptioned action has been placed
in an envelope, prepaid, addressed and mailed via US Mail to: '

Latry D. Coben, Esq.
Larry D, Coben, LLC
P.0. Box 30547
Charleston, SC 29417

Carolyn H. Blue, Hsq.,

P.0. Box. 30845
Charleston, SC 29417

Dated this 12th day of July, 2016

Tracy E. Braceland
Patalegal
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IN THE COURT OT COMMON PLEAS

STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10-6684

)

ZURICH AMERICAN INSURANCE )

COMPANY OF ILLINOIS, )

' o)

Plaiundiff, ' )

;

PALMETTO CONTRACT SERVICES, )

INC,, )

)

Defendant, )

)

PLAINTINE’S RESPONSE IN QPPOSITION TO DEFENDANT’S

MOTION TO AMEND AND FILE, COUNTERCLAIM

NOW comes Plaintiff Zutich American Tnsurance Company of linois (“Zurich™), and files

this its tesponse in opposition to the Motion to Amend Answet and Counterclaim filed by Defetdant
Palmeito Contract Setvices, Inc. (“Palmetio”), and shows the Court as follou./s; '
L Zwichfiledits Summons and Complaint alleging breach of contract against Palmetto

on Decerpber 12, 2015,

2 Palmetio was served with Zawich’s Summons and Complaint, First Set of
Interrogatories, First Requests for Admission and First Request for Production of Documents and

Things on Januaty 14, 2016.

3. Palmetto served its Answer to Zutich’s Summons and Complaint on F ebruary 12,

2016,

4, , OnJuly 12,2016, Palmetto moved pursuant to Rules 13 and 15 SCRCP 1o amend its
Answer and assert a counterclaim against Zutich (the “Motion™). Palmetto secks o amend fts

Answer to assert counterclaims against Zurich for negligent misrepresentation, fraud and breach of
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contract,
5. Palmetto’s Motion should be denied by this Court based on at least three grounds:
(1) the basis alleged by Palmetto for asserting counterclaims does not exist; (2) the causes of action
alleged by Palmetto in its Counterclaim are bawred by South Carolina’s three-year statute of
limitation; and (3) Palmetto has faﬂ.ed fo comply with Rule iB(f) SéRCP. |
NO EVIDENCE HAS BEEN

SHOWN TO EXIST NECESSITATING
PALMETTO TO CONFORM ITS PLEADINGS

6. I;almetto requests in its Motion that*, . . the Court allow it fo amend its Answer and
assett a counterclaim [against Zurich] to conform fo the evidence.” Palmetto has failed fo submit
any evidence to the Court that support the allegations in Palmetto’s proposed Counterclaim (the
“Counterclaim™), In Paragraphs 12 through 36 of its Counterclaim, Palmetto alleges negligent
misrepresentation, frand and breach ofcontracta gainst Zutich. Palmetto’s allegations are appamnﬂy.
based up.on‘ amendments made by Zurich to Workéré Compensation Insurance Policy No, WC
9595139-02 (the “Policy™). The Policy hgs a coverage period. from February 12, 2012 to‘February
12, 2613. The Policy is referred fco in Palmetto’s Counterclaim as the contract or agreemeﬁt.
"Whether or not Palmetto read or reviewed the Policy during the policy pericd, theterns of tImI’o]icy
explicitly state that the classifications, rates and premiums are subject to change. Based onthe texms
of the Policy, amendments were made by Zurich o the Policy’s Information Paée, Ttem 4,
Classification of Operations, The amendments to fhe Poficy comblained of by Palmetto are
anticipated under ihe torms of the Policy. The Policy provides Jloﬁce to Palmetto of the pvossibil‘ity

of amendments to the Policy. The portion of the Policy on Page 3, entitled, “Part Five-Premium,

Page 2 of 6
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Section B, Classifications,” reads as follows:

Ttem 4 of the Information Page shows the rate and premium basis for certain business

or work classifications. Thesc classifications were assigned based on an estimate of

the exposures you would have dusing the policy period. I your actual exposures are

not propetly described by those classifications, we will assign proper classifications,

tates and premium basis by endorsement to this policy. [emphasis added]
Based on Part 3, Section B of the Policy, Palmetto was on notice that at the end of the policy petiod
that the estimated cIassiﬁcaﬁons, rates and premivms may change. The following excerpts fiom the
Policy are aftached hereto as Exhibit “1," and indorporated herein by reference: the “Information

Page, Item 4"; and Page 5, Paxt Five-Premium, Section B, entitled, “Classifications.” Based on the

language of the Policy, the Court should deny Palmetto’s Motion.

. PALMETTO’S COUNTERCLAIMS ARK, -

BARRED BY SOUTH CAROLINA’S THREE-YEAR
STATUTE OF LIMITATION

7. Palmeﬁto assei‘ts counterclaims against Zurich for negligent misrepresentation, fraud
and breach of contract (collectively refotred to as the ‘;Counterolaims”), The Counterclaims ate
batred by 8.C. Code Ann. § 1§~3 ~-5 30 (1976), Actions for fraud, nogligent misrepresentation and
breach of contract must be commenced within three y;aars from the date that a reasonable person
discovered or should have discovered that ‘a cause of ac;:ion aroge. On June 17, 2013, the President
of Palnetto, W.R, Detyens, Jr, (“Detycns”),'wrote a letter (the “Letter”) to All Risks Ltd., ‘disputing
the dassiﬁcations; rates and prem'iums assighed by Zui':ioh based on an audit iaerformad by Zutich

after the policy period. Detyens ralses the exact same “points” in the Letter that Palmetto raises in

its Counterclaims. TheLetteris written more than three years priorto the filing of the Counterclaims  ~

by Palmetto, A true and correct copy of ‘the Letter is attached hereto as Exhibit “2," and incorpotated

Page 3 of 6
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herein by reference,

8. A defective complaint cannot be amended to state a new or different cause of action
after the statute of limitations has tun. drant v. Kessler, 327 S.C. 225, 228, 489 S.E.2d 206, 208

(1997), citing, Seott v. MeCain, 272 8.C, 198,250 S.E.2d 118 (1978). Accordingly, ﬂ]e Cowrt should

deny Palmetto’s Motion. -
| PALMETTO’S MOTION FAILS TO
COMPLY WITH RULE 13(%)
9. Palmetto has known the facts which give rise to its alleged Counterclaims since at

least June 17, 2013, based on Deytens’s Letter on behalf of Palmetto to All Risks, LTD. Palmetto
served its Answer to Zuri_ch’s Summons and Complaiut on February 12, 2016, but failed to assert
any counterclaim. Five months later, Palmetto filed its Motion seeking to assert counterclaims,
Palmetto has made no altempt to excuss its delay.
10.  UnderRule 13(f) > Palinetto must show that delay was due to oversight, inadveﬁence,'
,ex.cuwble neglect or that justice require;s' that the court grant leave to Palmetto to assert an omitted
counterclaim., Palmetto has failed to show that its delay in filing counterclaims is due 1o an

oversight, inadvertence, excusable neglect or that justice requires the court-to grant its Motion.

Palmetto has exhibited a lack of due diligence in moving to file its Counterclaim. Palmetto hés

known for over three years of the underlying facts allegedly supporting its Motion. Accordingly, the
Cloutt should deny Palmetto’s Motion,

CONCLUSION

No evidence of mistepresentation, frand ot breach of contract by Zurich has been submitted

so as to support Palmetto’s request to assert an omitted counterclaim to conform to the evidence.

Page 4 of 6
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At the time the Policy or contract was entered into, the premiuins', job classifications and raies were
only estimates, The language in the Policy anticipates possible amendments to the premiums, job
classifications and rates after the end of the policy period, It is the nature of workers compensation
insutance coverage to estimate the premiums, job classifications and rates prior to the beginning of
the policy period, Page 5, Part Five-Premium, Section B, Classifications, of the f‘oh‘cy plainly stateé
that amounts in Itemn 4 ace estimates. Zurich’s amendment of the estimates as provided in the Policy
does not give rise to counterclaims for misrepresentation, fraund or breach of confract when the
estimates prove inéon’ect.

Over three years after Palmetto learned of the underlying fa(.‘,ts forits Counterclaim, it filed
its motion for leave to afﬁend. South Carolina’s three-year statute of limifations bats the claims
asserted by Palmetto, The Court should deny Palmetto’s Motion,

Finally, Palmetto’s Motion to assert omitted counterclaims fails to comply with Rule 13(9).

Palmetto has failed to show that its delay in setting up its omitied counterclaims was due to-

oversight, inadvertence, excusable neglect or that justice requires that this.Court grant leave to

Palmetto to asert omitted counterclaims, The Court should deny Palmetto’s Motion.
Wherefore, pren;.ﬁses considered, Plaintiff Zurich American Insurance Company prays tha§

this Court deny Defendant Palmetto Contract Services, Inc.’s /Motion to Amend Answer and Assert

Counterclain and, grant any other relief that Plaintiff may show itself entitled.

[signature on following page]
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Chatleston, South Carolina
- November 3, 2016

spectfully submittdd,

oy

V' LamyD. Chhk

Larry D. Cohén, LILC

Attotneys at Law

P.O. Box 30547 '
Chatleston, South Carolina 29417
Phone: (843) 225-4445

Fax: (843) 2252009
Idcohcn@ldcohenlaw.com

Carolyn H. Blue

Attorney at Law

P.0, Box-30845

Chatleston, SC 29417

Tel, (843) 860-8076 ..
carolyn.blue@ymail.com

ATTORNEYS FOR PLAINTIFF
ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS
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WORKERS GONPENSATION AND EMPLOYERS LIABILITY INSURANGE POLICY . . - WCoo0o00B

{(Ed, 7-11)

papers related to the Injury, clalm, proceading or sult. -

4, Cooperate with us and assist us, as we may e~
quest, in the investigation, seitlement or defense
of any clalm, proceeding or sult,

5, Do nothing after an injury occurs that would infer-
fere with our right to recover from others.

6. Do not voluntarlly make payments, assume oblk
gations or incur expenses, except at your own
cost, )

PART FIVE—PRENIUM

A Our Manuals
All premium for this pohoy will be deteymmed hy our
manuals of rules, rates, rating plans and classifica-
tions. We_may change our manuals and apply the "~
. changes to thls polloy If authorized by law or a gow-
ernmental agency regulating this Insurances, -

B, Classifications

ftemn 4 of the Information Page shows the rale and
premiumm basis fot cerlain business or work classifica-
tlons, These classifications were assighed based on
an estimate of the exposures you wauld have during
the policy perlod. If your actual exposures are not
properly described by those classifications, we wil]
assign propst classifications, rates and premrum ha-
sfs by endorsement to this poiicy .

C. Remuneratton .
Premium for each worlk classiflcation is determined by
mulliplylng a rafe times a premlurn basls. Ramunera-
tlon is the most cotmmon premium basls. This pre-
mium basls ihcludes payrolt and all other remunara-
tion paxd or payable during the policy parxod fox the
services of:

1. all your officers and empioyees ehgaged In work
covered by this polioy; and

2, all othar persons engaged In work-that could
make us liable under Part One (Worlers Com-
pensation Insurance) of this policy, If you do not
have payroll records for these persons, the con-
fract price for thelr services and materfals may be
used ag the premlum basls, This paragraph 2 will
not apply if you give us proof that the employets

- of these persons lawfully sectred thefr workers

compensation obligations,

50f6

D, Premium Payiments

Yéu will pay all premium when due, You will pay the

- premium even If part or all of a workers compensa

tlon !aw {a not valid.

Final Premium

The premium shown on the Information Page,
schadules, and endorsements Is an esfimate. The fi-
nal premlum will be determined after this policy ends
by using the actual, not the estimated, premium ba-
sis and the proper classifications and rales that law-
fully apply to the business and work covered by this
policy. If the final premium is more than the premmm
you pald 1o us, you must pay us the balance, If itis
lesis, we will refund the balance to you, The final
premlum will not be less than the highest minimum
premium for the classifications covared by this pok
iGY.

If this polley is cancelad, final prefium wi be deter-
mined In the following way umess our manuals pro-
vide otherwise:

1. i we cancsl, final preptum will be caIcuIated pro
rata based on the time this policy was In force.
Firnal premium will ot be less thanthe pro rata
share of the mintmum pramitim,

2. If you cancsl, final premium will be more than
pro vata; it will be based on the time this pollcy
was in force, and Jncreased by our shortrate

- cancelatlon table and procedure. Final premium
will not be less than the minimum premium,

Records

You will keep records of fnformatlon needed to com-
pute premium. You will provide us with coplas of
those records when wa ask for them. :

. Audit

You will let us examine and audit all your records
that relate to this poficy. These records include ledg-
ers, journals, registars, vouchers, confracts, fex re-
ports, payrolf and disbursemsnt fecords, and pro-

. grams for storing and retrleving data. We may con-

dyct the audits duting regular business hours during
the policy period and within threo years after the pol
iey perfod ends. Infarmalion developed by audft will
be usad to determine final pretmium. Insirance rate

" sbrvice organizations have the same nghts we have

under this pr ov]sxon

© Copyright 2006 Nallonal Councl! on Compensaflon insueance, Inc, All Righls Reserved.
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WORKERS COMPENSATION GLASSIFICATION SCHEDULE

Insuranca for this caverage part provldad by:

ZURLCH AMERICAN INSURANCE COMPANY
oF ILLINOIS

Po!lcy Number WC 9595139~ 02

TEM 4, GLASSIFIGATION OF OPHQAT}ONS . PREMIUM BASIS RATES )
£nkry Inthis Hem, excoplas specifical Iyprovldede!sewhere ln this{ = | . Tolal Fslimaled . -~ Eslimated
LOC. | policy, does not modify any of te other provistons of this pofloy. | Codé T Annusl Per $100 of Aanual
: . ' No. | Remureralion Ramuneration Premitim

PATHETIO CONERACT SERVICES ING
FRIN §} 57-1125420 . .
MATC cobm 334423 ' : : : :

277 SHIBYAD INE
* GOOSK; GREEK S 20445

IRON OR. BTERL — FABRICHTION ~ IRONHORKS ° 3040 $ ' 1pe,000 | © 13,62 | & 1362000
- SHOP ~ ORNAMENTAL & DRIVERS. : : o :
IRbN OR SYESN ~ FARTCHTION ~ IRONHORKS soqou | & 20,000 23,02 $ - 4,604.00 -
~ BHOP ~ ORMAMZNTAL & DRIVRRS, .
| FOMTBULIDING OR REPAIR § DRIVERS:. | 6624F | 50,000 2142 | 4 13,710.00
COVERAGEH UNDER U.S. 2CW .
BOATHULLDING OR REPAIR & DRIVERS: 6834 $ 460,000 - 8.36 $ 38,210.00
COVERAGE UNDER SYATE ACT, ONLY - : ,
. BALESPERSONS OR COLLECTORS -~ OUTHIDH ' 8742 & 50,000 - C1.04 |3 520,00
CILERTCAT, OFFICE MMRIOYEES NOC ' . 8810 § _ 100,000 | .69 6 " Bab.ou
- TOTAL, CLASS PREVIUM - . $ 71.,454.00
INCREASE EIMITS 2.8% | ssiz § - 2,001.00
| TOTAY, SUBJECT PREMLTR , 4 73,455,00
EXRERYENCE PREMIUN 1.25 - 8398 4 18,364, 00
TOTAY: MODXEIND PRIEMIUM . T § 94,819,00
STANDNRD TOTAY: . 8 81,819.00
PREVIUM DISCOUNT 8.1% ’ 0063 §. -7,437,00
EXPENSE CONSTANT . . 6900 9 160,00
TERRORLSM 02 ] 9740 - 156,00
CROASTROPHE [ORBER THAN :
CERTXRIED RCYS OF
IPERRORTSM) .02 . 9741 3 156.00
TOIAT, ESTINATED PRITMIUM . $ 84,854, 00
S 84,854. 00

FINAL TOTAL

BOLICY TOTAL ESWIMATRED 00S1 § B4,854.00

UWC-315-A {07-84)
Page 1

74

. Laélpage




EXHIBITY




e e,

Py

§ Ye b . 3l . .
/-1‘ ! £ Palmetto Contract Services, In¢,

’ ' .;,A Mailings ' Ship To:
- %, 4931 Molasses Lang i 277 Shipyard Laue
%, s Mount Pleasant, §.C. 29464 i Gogose Creek, 8.C. 29445
Phone 843- 88!~5§5! Fax 8435530795 Bmall: Bdetvens@comenstyal’ .

" Fune 17,2013

All Ristes, L,

10150 York Road, Sth Floor
Hunt Valley, Maryland 21030
Phcme‘ 410-828-5810 exi; 3069

Rc' TPayroll Andit Dispute |
Polipy # W(-9595139-02
- Polley perfod: 2/20/2012 to 202012013

Dear Ronnie Livingston,

Wc have revigwed thie audit and audit wonksheet': with-our consultant, We f‘orm,dly lﬂqucst epvraotlons to
{he audit on thé following points: )

1, The attending Auditor, Mra. Evelyn Wyatt performed an audif on Thursday, 04 April 2013
-and then submitted a copy of the audit results via e-mail to Palmefto of the audit on Thursday,
04 April 2013 that-was in Hine with several of our previous years sudits,

2, Auy and All of Mis. Wyatt's questions were aisweret] fmmediately on site when asled.

3. Two (02) days fater, op Saturday, 06 Aprit 2013, M, Bvelyn Wyatf provide qume(to Wlth a
revised audit via e-mall that in no way shape or farm compares with the previous fudfts that
Mrs. Wyatt had performed horself for the years 2010~20} 1, 20112012 or thé original audit
she porformed for this perfod.

4, Under Glass Code 8742, there are (03) three each personnel that perfonn outs;dc. sales and the
payroll amgimts are not in fine with the actual payroll. Mrs. Wyatt has the exposure réduced
by.27%. .

3. Under Class Codo 3040 (F).the original estimated smount was reduce to ‘BZO 000 on the
atipinal audit to $0 on the rwsubmitted nudit,

6. Under Class Code 3040() the Urxgmal uudltwas radneed from an aofual -of $626 538.00 to 30
on the resubmission two (02) duys later.

7. Under Glass Code 6824(F) the origlual audit was fncreased from an actual audit of %'132,479
to $754,904 on the resubmission hwo (02) days Inter.

8, Undey Classx Cade 6834 () tho original audit way réduced from § an sstimaté of $460,000 to

. $0 and romoved entivoly from the updated audit.

9. Inshort, Class Codes were changed from the original audt to the*resubmrtted andit as
follows:

Class Code Estifate Original Audit; ~ -~ % Change . Revised Andit

30400 $1080,000 026,538 ~-100%. $0

3040(1) $20,000 50 «100% REMOVED- - -

GR24(F) $50,000 - 3132479 +1410% $754,904

683403 . $460,000 30 ' ~100% 50

87420 $50,000 $36,356 2% . $36,356

88100 $100,000 $199,320 - +H03% 3203433
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10.) Palmstto Cantvact Servicos, Ino, Maintaing and operates a machine shop and metal wosking
shop that performs routine wok for other custorers o premise and on thic sustomer site.

11,) Over the past yeavs, we hrave had discussions with our insurance broker regarding
classifications, We have attempted lo have porsonnel classed undor 6834() Boat Bulldlag Smte to

no avail. Wome g Boat Repair Company that lso provides painting services and sleal
Eabriontion. This can be witnessed and has been witnessed at our facility by porsonnel from yonr

company fn the past,
At this time, Palmetto Contract Services, Ino, formally requests.oue audit be aended, based on

the above points. Thank you for your time and consideration and [ look forward to your
response. :

Best'regards,

104,

W. R, Detyens, Ir,
Presidont
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STATE OF SOUTH CAROLINA IN THE, COURYT OF COMMON PLEAS

COUNTY OF CHARLESTON CASE NUMBER. 2015-CP-10-6684

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

PALMETTO CONTRACT SERVICES,
INC., -

)
)
)
)
)
;
Plaintiff, ) CERTIFICATE OF SERVICE
)
)
)
)
)
Defendant, )
)

The undetsigned does hereby certify that he has this date served true and cottect copies of
Platntiff's Response in Opposition to the Defendant’s Motion to Amend Complaint and File
Counterclaim and this Cestificate of Service upon the following attorney of recoxd by depositing the

. same inthe United States Mail, Fist Class Matl, with sufficient postage duly attached thereto, to the

following address:

Williaxn A. Scott, Esquire
775 St. Andrews Blvd.
Charleston, SC 29407

Attorney for Defendant -

"Charleston, South Carolina : Larry D. Cohen
_ November 3, 2016- " LanyD, Cohen, LLC
! Attorpeys at Law
PO Box 30547 _
Charleston, SC 29417

Tel. (843) 225-4445
Fax (843) 225-2009

ATTORNEY FOR PLAINTIFF
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DRIGINAL

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
| ) |
COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10-6684
)
ZURICH AMERICAN INSURANCE )
COMPANY OF ILLINOJS, ) PLAINTIFF ZURICH'E OBJECTEON
)  TOTRANSFER TO JﬂIRﬂ“RIAb
Plaintiff, ) ROSTER AND MOTION O STIHKE .-
) DEMAND FOR JURY [TRIAE: & ;‘"
PALMETTO CONTRACT SERVICES, ) é‘g e
INC., ) 2 ¥
) s 5
Defendant, )
)

To:  William A, Secott, Esquire, 775 St. Andrews Blvd, Charlest‘on,JS-()-uth Cartﬂina 29407,

Attorney for Defendant Palmetto Contract Services, [nc,

PLEASE TAKE NOTICE, that Plaintiff Zurich American Insurance Company of Iifinois,
pursuant to Rules 38 and 40, South Carolina Rules of Civil Procedure, files this its objection to the
trans fer of this action to the Jury Trial Roster and will]move at a time and place to be arranged by |
the Court and counsellinvolved, for an Order Striking Defendant Palmetto Contract Services, Ine.’s

jury trial demand and for the transfer of this action to the Court’s Non-jury Roster.

Wherefore Premises Considered, Plaintiff prays that this Court strike Defendant’s demand
for jury trial and transfer this action to the Court’s non-jury roster and for any other relicf that

Plaintiff may show itself entitled.

[signature on following page]
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Respectfully submitted,

Charleston, Scuth Carolina . any‘D, Cohen —
October 26, 2017 : Larey D. Cohen, LLC

Attorneys at Law

P.O. Box 30547

Charleston, SC 29417

Tel. (843) 225-4445

Fax (843) 225-2008

{dcohen@ldcohenlaw.com

Carolyn H. Blue

. Attorney at Law
P.O. Box 30845
Charleston, S.C. 29417
Tel. (843) 860-8076
carolyn.blue@ymail.com

ATTORNEYS FOR MOVANT

CERTIFICATE OF CONFERENCE

Pursuant to the requirements of Rule il SCRCP, the undersigned affirms that he
communicated with opposing counsel via email in a good faith attempt to resolve the subject of this

Motion, but was unable to do so. '
(Vi J

Lan‘)’ D. Cohey
Attorney for Plyneift

Charleston, South Carolina
October 26, 2017

Page 2 of 2
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GRAGINAL

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
)
COUNTY Or CHARLESTON ) CASE NUMBER 2015-CP-10-6684
)
ZURICH AMERICAN INSURANCE )
COMPANY OF ILLINOIS, )
) ' _
Plaintiff, - ) CERTIFICATE OF SERVICE
)
PALMETTO CONTRACT SERVICES, ) -
INC,, ) 2 e &
) er S epy
Defendant. ) ‘:}:_‘ 2 e
R ™o prae
) c_a; o 3
T
The undersigned does hereby cerlify that he has this date served trie atﬁ‘é)ouéé’i coples -0f
7
Plaintiff’s Reply to Defendant’s Amended Answer and Counterclaim, Motion Infols matlQQ,P‘orm and

Coversheet, Plaintiff’s Objection to Transfer to Jury Trial Roster and Mou(;n to Strike Demand for
Jury Trial and this Certificate of Service upon the following attorney of record by depositing the
same in the Umted States Mail, First Class Mail, Priority, with sufficient postagc dnly attached

thereto, to the followmg address:

William A. Scott, Ksquire
775 St. Andrews Blvd.
* Charleston, SC 29407

Attorney for Defendant
Palmetto Contract Services, Inc. O

Charleston, South Carolina Harry D. Co en
Octaber 26, 2017 Larry D. Coh , LL.C
Attorneys at Law
PO Box 30547

Charleston, SC 29417
Tel. (843) 225-4445
Fax (843) 225-2009

ATTORNEY FOR PLAINTIFF -

81




PEDERSEN & SCOTT, P.C. P 8435565656

F 843-556-5035
ATTORNEYS AT LAW bscott@pslawpe.com

August 24, 2017

Via Email: ryoungi@sccourts.orp
and First-Class Mail '

The Honorable Roger M. Young, St.
Charleston County Indicial Center
100 Broad Street, Suite 368
Chatleston, SC 29401

Re:  Zurich Ameoriean Insurance Company of Hlinois
v. Palmeito Contract Services, Inc,
Civil Action No, 15-CP-10-6684

Dear Judge Young:

On July 18,2017, the Defendant filed a Motion to Amend Answer and Assert Counterclaim
in this matter, The motion was heard on January 6, 2017, and at that time, you took the motion
under advisement and requested that the parties provide you with proposed orders for your
consideration. On Januacy 17, 2017, Iprovided you with the Defendant’s proposed ordex granting
the Motion, Counsel for Plaintiff also provided a proposed ordex for your consideration. Both
proposed orders are attached, :

The court has now scheduled this matter for a Roster Meeting on September 1, 2017. In
order for this matter to proceed, I respectfully request your decision on the outstanding motion,

Your assistance in this matter is greatly appreciated, Please call me if you have any

guestions, .
William A., Scott

WAS/teb

Enclosures

cc wlene.: Latey D, Cohen, Esq.

Carolyn H. Blue, Esq.
Palmetto Contract Services, Inc.

775 St. Andrews Boulevard + Charleston, South Carolina 29407




STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASENO.: 2015-CP-10-6684

ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS,

Plaintift,
v. | ' ORDER

PALMETTO CONTRACT SERVICES,
INC.,,

Defendant.

This matter came before the court on Januaty 5, 2017, on the motion of the Defendaut,
Palmetto Contract Services, Inc, (hereinafter “Palmeito”) to amend ifs answer to add a
countercleim for breach of contract and for fraud and negligent mistepresentation. "The Plaintiff,

Zurich American Insurance 'Company of lllinois (hereinafter “Zurich™), filed a complaint for

breach of contract relating to the payment of premiums for woukers’ compensation insurance..

Palmetto filed an answer detying aﬂlof the allegations in the complaint and alleged defeuses,
including Plaintiff’s frand and misrepresentation. (A.I.ISWGI‘, Par. 9). For the reasons set forth
below, Palmetto’s motion to amend is granted.

According to the complaint, this matter involves ibsurance premiums allegedly due for the

time period of February 20, 2012, through February 20, 2013. Zurich made a demand for payment

in the amount of $158,744.00 on June 18, 2013. (Complaint, Pat. 8). By letter dated Fane 17, 2013,

Palmetto sent a letter to Zurich contesting the audit and requested that the audit be amended. (See,
Exhibit 2 to Plaintiff’s Response in Opposition to Defendant’s Motion to Amend). Zurich filed

the complaint on December 11,2015, Palmetto filed an answer on Febiuax;y 12, 2016.
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Palmetto contends that it is entitled to amend its answoer to add a counterclaim pursuant to
Rule 15 of the South Carolina Rules of Civil Procedure. Zurich contgnds that the motion should
be denied based on the statute ‘of limitations becayse Palmetto knew or should héve known about
the counterclaim as of June 17, 2013, but did not file the motion to amend until July 12, 2016,
mote than three years after the June 17, 2013 letter.
| Rule 15(a) provi&es that “a purty may amend his pleading ... by leave of court or by written
consent of the adversé party; and leave shall be freely given whet justice so requires and does not
prejudice any otl}e'x: party.” Rule 15(a), SCRCP. “The prejudice Rule 15 envisi'ons is a lack of

notice thai the new issue is going to be tried, and a lack of opportunity to refute it, {citations

omitted])” City of N, Myrtle Beach v. Lewis-Davyis, 360 S.C. 225, 232-33, 599 S.B.2d 462, 465~
66 (Ct, App. 2004). The party opposing the ‘rﬁotion has the burden of establishing prejudice. Id.

| Rule 15(c) ‘pxo'vides- that any amenduoient under. this rule “relates back to the original
pleadings.” Rulé 15(¢), SCRCP. If there is a question relating to the statute of limitations, “the

issue then becomes whether the amended claim was time-batred 4t the time fthe aclion was

commenced.” Arant v, Kressler, 327 8,C, 225, 228, 489 §.E.2d 206, 208 (1997). The statute of

limitations runs “from the date the injured party either knows or should have known by the exercise

of reagonable diligence that a cause of action arises from the wrongful conduct. Dean v. Rugcon

Corp, 321 8.C. 360, 363, 468 S.B.2d 645, 647 (1996).” MeAlhany v, Caster, 415 S.C. 54, 63, 781
S.E.2d 105, 110 (Ct. App. 2015), 1¢h'g denied .(Jan. 28, 2016). Howaevet, “{Q]llcn there is
conflicting testimony regarding the time of discovery, it becomes an iSsué for the jury to decide.”
Avant, 327 $.C. at229, 489 S.E2d at 208,

In Collins v, Sigmon, 299 S.C. 464, 385 S.E.2d 835 (1989), the SC Sﬁpreme Court

provided helpful guidance regarding motions to amend.
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A motion to amend an Answer should be contested primarily by procedural
arguments, not arguments concerning the substance and merits of the counterclaims
and/or defenses proposed. For example, one might argue that it is too late in the
case to allow an amendment, and that prejudice would result from such an
amendment. Arxguments going to the legal merits of a proposed defonse or
counterclaiin are better taken up in the context of a Rule 12(b) motion to dismiss or
a Rule 56 motion for suminary judgment. It follows that the trial judge should
generally not consider these substantive arguments at the mere amendment stage.

Id, at 466, 385 $.B.2d at 836, See also, City of N. Myrtle Beach, 360 8.C, at 232~
33, 599 $.B.2d at 465-66,

Palmetto is entitled to amend the complaiﬁt to add a counterclaim. First, Rule 15(a)
provides that 4 motion to amend shall be fieely given. Second, there is no prejudice to Zutich.
‘Palmetto put Zurich on notice of allegations of frand in the original answer. Futher, there is no
gvidence that Zurich does not have adequate time to prepare and defend against the counterclaim.
Therefore, both requirements of 15(a) are met.

1 also find that Zurich’s statute of limitations argument fails based on the plain language of
Rule 15(c). - Zutich bases iis statute of [imitations argument on the assertion that Palmetto knew
or should have known about the canses of action against Zumioh as of the June 17, 2013 leticr,
However, Rule 15(c) provides that an amendment relates back to the time the otiginal filing, in
this case, December 11, 2015, Therefore, for the putposes of this motion, the fact that Palmetto
filed the motion to amend more than three (3) veats after the lettor dated June 17, 2013, is
frrelevant. Pursuant to the language in Rule 15(c), the counterclaim would have been appropriate,

and could have been assetted at the time the answer was filed,

1 find Zurich’s veliance on the case of Arant v, Kressler, 327 S.C. 225, 228, 489 SE2d

206, unpersuasive." In Arant, the amendment attempted to add causes of action that were time~

1 Zurioh also cites Scott v, MoCain, 272 S,C, 198, 250 S.E.2d 118 (1978). That case actually supports the
Defendant’s argument that the amendment should be allowed. In Scott, the amendment was allowed
where the statute had run, but there was & general allegation in the completing that related to the
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barred at the time the original compiaint ;yvas.ﬁled. That does not appear to be the case hefé. At

the time the complaint was filed on December 11, 2015, the statute had not run on Palmetio’s

counterclaim. Since amendiments relate back to the time of the original complaint, the issve is: did

the statute of limitatiops run on the Palmetto’s céuuterciaiui as of December 11, 201 5? Based on

Palmetto’-s June 17, 2013 letter, that Zurich contends starts the statute of limitations, it does not
. appear to be the case here,

Rurther, the question of whether the statute of fimitations had run. is best leﬂ to a motion
for summary judgment when all of the facts can be sorted out. At this junctﬁre, the c.ourt isnotin
a position to determine as a matte of law that the statute had ron. Palmetto’s June 17, 2013, letier
does not make any demand on Zurich, it does not demand any payment from Zurich, nor does it
make any allegations of fraud or negligent misxeptesentaﬁcn.: Since the statute of kimitations is a

_question of fact, that issue is not before the court, and should not be considered in this motion to
amend.

ﬁnder the circumstances here, there is no basis for deﬁying the motion, Zurich has failed
to show how it might be prejudiced by the amendment. In fact, Zurich has been on notice since
the Defendant filed the original answer that there were issues of frand and misrepresentation.
Frother, even if the statute of Hmitatiqns is a defense available to Zurich, it is free to assort that
defense in the answer to the counterélaim and in any subsequent motjons for summary judgment.
As discussed above, if tliete is a dispute as to when the statute of 1imifaﬁ0ns began, it is an issue

for a later motion,

amendment. That is the case hete, The Plaintiff was put on notice of the frand and misrepresentation in
the original Answer,
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For all the foregoing reasons, Palmetto’s motion to amend the answer to add counterclaims
is granted, The amended answer and counterclaims shall be filed within 10 days of receipt of this

court’s order.

AND IT IS SO ORDERED.

Honorable W. Jeffrey Young =

Dated; Januaty __, 2017
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21012019 Case 2016CP1006684- Zurich American Insurance Company Of ... - Lafry D, Cohen

Case 2015CP1006684- Zurich American Insurance Company Of
lllinois VS Palmetto Contract Services Inc added to Court Roster for
period 2017-03-20 through 2017-03-24. ;

cpas@charfestoncounty.org

Waed 3/8/2017 9:45 AM

ToLarry D, Cohen <idcohen@ldcohenlaw.com>;

THIS CASE IS ON THE BACK UP NON-JURY TRIAL ROSTER FOR THE WEEK OF MARCH 20, 2017. '
ATTENDANCE AT THE ROSTER MEETING AT 9:30 AM ON FRIDAY,MARCH 17, 2017 1S MANDATORY, YOU CAN ATTEND THE

ROSTER MEETING ON LINE AT THE CLERK OF
COURT CHAT ROOM.

NON JURY CASES ARE CALLED AFTER THE JURY ROSTER HAS BEEN COMPLETED FOR THE WEEK.

if you have questions, please contact Caroline Leonard at ¢cleonard@charlestoncounty.org

hltps:llcohen.ssd&s,comlowal#vlewmodet=ReadMessage!lem&uerﬁIVDﬁAQMkADcleEE)YTMyLTNIMJgU\JGNkMMhMzgzLWYOZijNzQOYjQSOOAAR... 11
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Tracy Braceland

"From:
Sent:
To:

. Subject:

Follow Up Flag:
Flag Status:

cpas@charlestoncounty.org

Thursday, October 05, 2017 9:08 AM

Bill Scott

Case 2015CP1006684- Zurich American Insurance Company Of Illinois VS Palmetto
Contract.Services Inc added to Court Roster for period 2017-10-09 through 2017-10-13.

Follow up
Completed

THE REFERENCED CASE IS ON THE JURY TRIAL ROSTER FOR THE WEEK OF OCTOBER 9, 2017. UNLESS YOU HAVE
ALREADY BEEN EXCUSED BY THE COURT, YOU MUST ATTEND TOMORROW'S DOCKET MEETING EITHER ONLINE VIATHE
CLERK OF COURT CHAT ROOM OR IN PERSON IN COURTROOM 3E AT 9:30AM. THE COMPLETE LIST OF CASES MAY BE
FOUND ON THE UPDATE TEXT LINK ONLINE AT: http://jrosterinfo.charlestoncounty.org.

QUESTIONS SHOULD BE DIRECTED TO DON MICHEL AT:
DMICHEL@CHARLESTONCOUNTY,ORG OR (843) 958-5013.
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STATE OX SOUTH CAROLINA ) IN THYX, COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) CASE NUMBER 2015-CP-10-6684
)
ZURICH AMERICAN INSURANCE )
COMPANY OF ILLINOIS, )
: ) PLAINTIFF ZURICH’S MEMO
Plaintiff, ) IN SUPPORT OF ITS OBJECTION
) TO TRANSFER TO JURY TRIAL
) ROSTER AND MOTION TO
PALMETTO CONTRACT SERVICES, ) STRIKE DEFENDANT PALMETTO
INC,, ) CONTRACT SERVICES INC.’S
) DEMAND FOR JURY TRIAL
Defendant, )
)

NOW comes Plaintiff Zurich American Insurance Company of Illinois (“Zﬁrioh”), and files
this its Memoranda in Suppoﬁ of its Objection to Transfer to the Jury Trial Roster and Motion to
_ Strike Demand for Jury Trial made by Defendant ?almetto Contract Services, Inc, (“Palmetto”) 'and
shows the Court as follows; |

BACKGROUND

1. Zurich filed its Summons and Complaint alleging breach of contract against Palmetto
on December 12, 2015, based upon Palmetto’s failure to pay it’s workers compensation insurance
premiums as agreed.

2. Zurich served Palmetto with Zurich’s Summons and Complainton J anuarly 14,2016.

3. Palmettd served its initial Answer to Zurich’s Summons and Complaint on February
12,2016, denying all of Zurich’s allegations in the Complaint and alleging affirmative defenses,
including fraud and misrepresentation, [Judge Nicholson’s Order, P.1, Para. 1.] A true and correct
copy of Judge Nicllolsoﬁ’s Order Granting Defendant’s Motion to Amend is attached hereto as

Exhibit “A,” Defendant Palmetto failed to demand a jury trial in its initial Answer to Plaintiff

) Plaintiff Zurich contends that Defendant Palmetto failed to comply with Rule 38
SCRCP in that no actual demand for a jury trial was made by Defendant Palmetto.
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Zwich’s Complaint or within 10 days of serving it.

4, Five months later, én July 12,2016, Palmetto moved to amend its initial Answer and
assert counterclaims against Zurich formisx:epresentation, fraud and breach of contract. Along with
its Motion to Amend, Palmetto filed its proposed Amended Answer and Counterclaim. Defendant
Paltﬁetto failed to demand a jury trial ét the time it filed its proposed Amended Answer and
Counterclaim,

s. On or about September 22, 2017, The Honorable J, C. Nicholson Jr., gfanted
Defendant Palmetto’s Motion to Amend based upon several factors. One of the basis for the Court
granting Defendant Palmetto’s Motion to Amend is that Ralmeﬁo’s initial Answer to Zurich's
Complaint already -alleged the affirmative defenses of fraud and misrepreséhtation. [Judge
Nicholson’s Ozder, P. 3, Para. 2]

6. After the Cowrt granted leave to amend, Defendant Palmetto served its Amended
Answer and Counterclaim and included the words, “(Jury Trial),” for the first time.. Defendant
Palmetto never complied with Rule 38 SCRCP. It never actually stated in writing that it “demanded
a jury frial” or “jury trial demand” as réqﬁired by Rule 38 SCRCP. No motion was ever filed by
Defendant Palmetto seeking a transfer of this action from the Comt’s non-jury trial roster to this
Court’s jury trial roster,

7. The allegations in Defendant Palmetto’s Amended Answer and Counterclaim are
based upon the same issues and facts raised in Plaintiff Zurich’s Complaint and Defendant
Palmetto’s initial Answer to the Complaint, [Judge Nicholson’s Order, P. 3; Para. 2]

ISSUE PRESENTED

8. Has Defendant Palmetto waived its right to trial by jury?

Page 2 of 4
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ANSWER
9. Yes. Pglmétto has waived its .right to a trial by jury by its failufe to timely demand
© ajury trial as requi;ed by Rule 38 (b) SCRCP. An Amended Answer and Counterclaim do not
revive a right to demand a jury trial unless based upon new facts,

RATIONALE

10,  Rule 38 of the South Carolina Rules of Civil Procedure governs 1‘eque§ls for a jury
frial and provides that a party must serve a demand upon the other party in writing not later than ten
days after the last pleading addressed to the issue or else a jury trial is waived:

®) Demand. Any party may demand a trial by jury of any issue triable of right by

a jury by serving upon the other parties a demand therefor in writing at any time

after the commencement of the action and not later than 10 days after the service

of the last pleading direcled 1o such issue. Such demand may be endorsed upon a

pleading of the party. [italics added]

(d) Waiver, The failure of a party to serve a demand as required by this rule and to

file it as required by Rule 5(d) constitutes a waiver by him of trial by jury. ..

11.  Defendant Palmetto’s served its initial answer to Plaintiff Zurich’s Complaint on
February 12, 2016. Under Rule 38, the deadline for Defendant Palmetio to demand a jury trial was
Monday, February 22, 2016. Defendant Palmetto did not serve a jury trial request until September
27,2017, more than 18 months after the deadline passed.

12, InKingv. Shorter, 291 S.C. 501, 354 S.E.2d 402 (5.C. Ct. App. 1987), the coutt
held that the trial court did not abuse its discretion in granting a motion to amend an answer to assext
a counterclaim for unfairtrade practices while denying amotion to transferAthc case fo the jury roster,

In King, appellant had filed three previous sets of pleadings without a request for a jury trial being

made, Id, at 502, 354 S.E.2d at 403. The Court in King stated, " . a litigant's entitlement to a jury

Page 3 of 4
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trial on the issues presented by an amended pleading, when no priof demand for a jury trial has been
inade, turns on whethet the amended pleadings ¢reate new issues of fact."” Ia’ at 503,354 S.E2d at
403, In Judge Nicholson’s Oxder, this Court found that Plail}tiff Zurich was not prejudiced by
‘ allowing Palmetto to amend its initial Answer because Palmetto’s Amended Answer and
Counterclaim asserted the same issues raised in Palmetto’s initial answer. [Judge Nicholson’s Order,
P. 3, P.ara. 2]
13.  Defendant Palmetto 'is not entitled to a jury trial, based on its filing of its Amended
Answer and Counterclaim as it was based on essentially the same issues and factual allegations as
its initial Anéwer. Defendant Palmelto fa?led to limely demand a jury trial and its Amended Answer

and Counterclaim does not vesurrect Defendant Palmetto’s tight'to a jury trial.

fully submitted,

| {\/\/\ O /
Chatleston, South Carolina - arry D' Cohen\
March 5, 2018 Attorney at Law
: P.0O. Box 30547

Charleston, SC 29417
Tel. (843) 225-4445
Idcohen@ldcohenlaw.com

Carolyn H. Blue
Attorney at Law

P.0. Box 30845
Chatleston, S.C. 29417
Tel. (843) 8608076
carolyn.bluef@ymail.comy

ATTORNEYS FOR PLAINTIFF

Page 4 of 4
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© EXHIBIT “A”




STATE OF SOUTH CAROLINA

N THE COUR| OF COMMON PLEAS
COUNTY OF CHARLESTON

CASE NO.; 2015-CP-10-6684

ZURICH AMERICAN INSURANCE

COMPANY OF JLLINOIS, T
T | g T
Plaintift, o P
ORDER | &+ ™ ..
v, GRANTING DEFENDANT’S 2 1}
' MOTION TO AMEND;, 5 ™
PALMETTO CONTRACT SERVICES, | = =
INC., \ Lo
| |
Defendant.

This matter camie before the court on Sept.ember‘ 19,2017, on the motion of the Defendant,
Palmetto Contract Services, Inc. (hereinafter “palmetto™), 10 amend its answer to add a
cmin'tercléﬁn for breaéh of contract and for fraud and negligent rﬁiércprescntatioh. The Plaintiff,.
Zurich American Insurance Company of lilinois (hereinafter

“7urich”), filed a complaint for
breach of contract

relating to the payment of premiums for workers' compensation insurance.

Palmetto filed an answer denying all of the allegations it the complain

t and alleged defenses,
including Plaintiff’s fraud and ‘mistepresentation.” (Answer, Par, 9). For the reasons set forth

below, Palmetto’s motion to amend is granted,

According to the complaint, this matter involves insurance premiums allegedly due for the
time period of February 20, 2012, through February 20, 2013. Zurich made a dernand for payment
in the amount of $158,744.,00 on June 18,2013, (Complaint, Par. 8). By letter dated June 17,2013,
Palmetto sent a letter to Zurich contesting the audit and requested that tl

\¢ audit be amended. (See,
Exhibit 2 to Plaintiff’s Response in Opposition to Defendant's Molion to Amend), Zurich filed

the complaint on December 11 ,2015. Palmetto filed an answer on February 12, 2016.
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Palmetto contends that it is entjxtled to amend its answer to add a counterclaim pursuant to
Rule 15 of the South Carolina Rules of Civil Procedure. Zurich contends that the motion should
be denied for two reasons: (1) that il would be prejudiced because it does not now have an
opportunity to demand a jury trial, and (2) because the amendment is untimely. Zurich contends
that the statute of limitalions has run because Palmetto knew or should have known aboul its
counterclaim.as of June 17, 2013, but did not file the motion td amend until July 12, 2016, more
‘than three years after the June 17, 2013, letter,

Rule 15(a) provides that “a party may amend his pleading ... by leave of cc;un ot by written
consent of the adverse party; and leave shall be freely given when justioe s0 requires and does not
prejudice any other party.” Rule 15(a), SCRCP. “The prejudice Rule 15 envisions is a lack of
notice that the new issue is going to be tried, and a lack of opportunity to refute it, [citations

omitted}” City of N. Myrtle Beach v. Lewis-Davis, 360 8.C. 225, 232-33, 599 $.13.2d 462, 465

66 (CL App. 2004). The party opposing the motion has the burden of establishing prejudice. Id.
During the hearing, Palmetto consented to a jury trial, therelore there can be no prcj udice.
Rule 15(c) provides that any amendment under this rule “relates back to the original
pleadings.” Rule 15(c), SCRCP. If there i a question relating 1o the statute of limitations, “the
issue then becomes w.hether the amend‘ed claim was time-barred at the time the action was

commenced.” Arant v. Kressler, 327 S.C. 225, 228, 489 3.E.2d 206, 208 (1997). The statute of

limitations runs “h‘om the date the injured party either kiiows or should have known by the exercise
of reasonable diligence that a cause of action aises from the wrongtul conduct. Dean v. Ruscon
Corp, 321 8.C. 360, 363, 468 S.B.2d 645, 647 (1996) " McAlhany v. Carter, 415 5.C. 54, 63,781

S.E.2d 105, HO (Ct. App. 2015), reh'g (lemed (Jan. 28, 2016), However, “{wihen there is
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conflicting testimony regarding the t'ﬂne of discovery, it becomes an issue for the jury to decide.”
Arant, 3;27 S.C. a1 229, 489 S.E.2d at 208, |

in Collins v. Sig.l mon, 299 S.C. 464, 385 S.E.2d 835 (1989), the S.C. Supreme Courl
provided helpful guidance regarding tﬁoti'ons to amend.

A motion to amend an Answer should be contested primarily by procedural
arguments, not arguments coneerning the substance and merits of the counterclaims
and/for defenses proposed. For example, one might argue that it is too late in the
case to allow an amendment, and that prejudice would fesult from such an
amendment,  Arguments going to the legal morits of a proposed defense or
counterclaim are better talen up in the context of a Rule 12(b) motion to dismiss or
a Rule 56 motion for summary judgment. It follows that the trial judge should
generally not consider these substantive arguments at the mere amendment stage.

Id. at 466, 385 S.E.2d at 836. See also, City of N. Mystle Beach, 360 S.C.at 232~
33, 599 S.E.2d at 465-66. :

Palmetto is entitled to amend the complaint to add a counterclaim. TFirst, Rule 15(a)
provides that a molion to amend shall be freely given, Second, there is no prejudice to Zurich.
Palmetto put Zurich on notice of allegalions of frau.d in the original anSWer, and Pahﬁetto
consented to a jury trial. Further, there is no cvidence that Zurich does not have adequate time to
prepare and defend against the counterclaim. Therefore, both requirements of 15(a) are met.

] also find that Zurich’s statute of limitations argument fails based on the plain Janguage of
Rule 15(¢). Zurich bases its statute of limitations argument on the assertion that Palmetto knew or
should have known about the causes of action against Zurich as of the June 17, 2013 letter.
However, Rule 15(c) provides that an amendment rclates‘ back to the time the original filing, in
this case, December 11, 2015, Therefore, for the purposes of this motion, the fact that Palmetio
filed the motion to amend more than three (3) years after the letter dated June 17, 2013, is
irrelevant. Pursuant (o the language in Rule 15(¢), the counterclaim would have been appropriate,

and could have been asserted at the time the answer was filed.
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Further, the question of-whcthcr the statute of limitations had run is best lefi to a motion
for summary judgmenlt when all of the facts can be sorted out. At this juncture, the .court is not in
a position to determine as a matter of law that the statute had run. Since the statute of limitations
is a question of facl, that issue is not before the court, and should not be considered in this motion
to amend.

Under the citcumstances here, there is no basis for denying the motion, Zutich has failed
‘to show how it might ﬁe prejudiced by the amendment. Zurich has been on notice since the
Defendant filed the original answer. that there werc issues of fraud and misrepresentation. Further,
even if the statute of 1imitations is u defense available t(‘)'Zurich, it is free to assert that defense in
the answer lo the counterclaim and in any subsequent motjons for summary judgment. As
discussed above, if therc.is a dispute as to when the statute of limitations bogan, it is an issue for a
{ater motion.

For all the foregoing reasons, Palmetto’s motion to amend the answér to add counterclaims
is granted, The amended answer and counterclaims shall be filed within ten (10) days of receipl
. of this cour’s order, Plaintiff shall have thirty (30) days to answer upon receipt of the amended
answer and counterclaims.

AND IT IS SO ORDERED

D?ned: q// ?d
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