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ARGUMENTS

1. The Workers’ Compensation Commission, as affirmed by the Circuit
Court, erred in ruling that the Guaranty Association meets the
statutory definition of “insurer” or “carrier” and thereby is entitled to
seek reimbursement from the Second Injury Fund.

The Appellant South Carolina Second Injury Fund (“Fuﬁd”) contends on
appeal that the Workers’ Compensation Commission, as affirmed by the Circuit
Court, committed revefsible error in ruling that the Respondent South Carolina
.Property and Casualty Insurance Guaranty Association (“Guaranty Association”)
meets the statutory definition of “insurer” or “carrier” and thereby is entitled to
seek reimbursement from the Second Injury Fund.

In responding to the.Fund’s_ position, it.is important for this Court to
recognize that the Guaranty Association, depending on the issue at hand, argues
inconsistently that it is an insurer or an “association of insurers” or a statutory
entity. Importantly, the South Carolina Supreme Court has already identified the
‘Guaranty Association for what it is under the law: an "unincorporated, non-profit
legal entity" which is "neither the wrongdoer rnor the insurer of a wrongdoer, but is
instead a statutory entity that exists to provide somé protection for the insureds of
.insolvent insurance companiés." South Carolina Property and Casualty Insurance

Guaranty Association v. Brock, 410 S.C. 361, 764 S.E.2d 920, 922-923 (2014).

(Emphasis added). The Guaranty Association tries to deflect or disassociate itself



from that description, but that description is accurate and should be preclusively
binding in this litigation.

In its response brief, the Guaranty Association appears to now argue that it
meets the definition of “carri'er” or “insurer” as set forth in Section 42-1-60 of the
Workers' Compensation Act. The term “carrier” or “insurer” is déﬁne;d in Section
42-1-60 as “any person or fund authorized under Section 42-5-20 to insure under
this title and includes self-insurers.” S.C. Code Ann. § 42-1-60. The Guaranty
Association appears to argue that it is a “fund authorized under Section 42-5-20.”
It cites to the following language in Section 42-5-20: “any authorized corporation, |
association, organization, or mutual insurance association formed by a group of
'employérs so authorized.” | S.C. Code Ann. § 42-5-20(A). The Guaranty
Association, indeed, highlights the word “association” in that laﬁguage. Thus, it
claims that it is an “association” that is “authorized to insure liabilities under the
Workers” Compensation Act.” See, Respondent’s Brief, p. 19.

Howéver, this reliance on Seétion 42-5-20 is entirely misplaced. That
provision allows for “a group of employers” to form a “corporation, association,
organization, or mutual insurance association” to “insure and keep insured” the

~.workers’ compensation liabil.ity of the employers. The Guaranty Association does

not serve that purpose, nor is it formed by a group of employers to insure those

employers’ workers’ compensation liability. = The flaw in the Guaranty



Association’s argument becémes abundantly clear by mere reference to Section
42-5-20(B), which is part of the same statute that states:

A corporation,” association, organization, or mutual

insurance association formed pursuant to Section 42-5-20

may not be considered a licensed insurer pursuant to

Chapter 31, Title 38 and may not participate in or receive

benefits or protection from the South Carolina Property

and Casualty Insurance Guaranty Association.
S.C. Code Ann. § 42-5-20(B). Thus, the “association” described.in Section 42-5-
20 cannot be reasonably construed as inclusive of any guaranty .association. In
short, as the Fund argues, the Guaranty Association does not meet the statutory
definition of “carrier” or “insurer” as set forth iﬁ Secﬁon 42-1-60.

In its opening brief, the Fund also pointed out that the General Assembly re-
defined the term “carrier” in Section 42-1-560 to explicitly include an “association
... liable for the payment of compensation and other benefits under this title,”
which arguably includes a guaranty association. S.C. Code Ann § 42—1-560(a).1
As the Fund argues, this shows that the General Assembly understands that the
general definition o_f f‘iéarrier” in Section 42-1-60 does not include a guaranty
association; otherwise, it wogld not be necessary to I;rovide a unique and expanded
definition of “carrier” for purposes of Section 42-1-560 alone. In its response
brief, the Guaranty Assbciation does not refute this argument. Importantly, the

Supreme Court has held that-“[t]he Workers’ Compensation Act should be read in

pari materia when possible.” United Technologies v. South Carolina Second



Injury Fund, 318 S.C. 213, 456 S.E.2d 901, 904 (1995). See also, Hudson v.
Townsend Saw Chain Co., 296 S.C. 17,370 S.E.2d 104 (Ct. App. 1988). Thus, to
lread Sections 42-1-60 and 42-1-560 in pari materia, it must be concluded that the
Genefal Assembly has deliberately chosen to define “carrier” more broadly to
include an “association” in Section 42—1/—560. But, the General Assembly did not
use that broad definition of “carrier” in the sections rélated to reirﬁbursement from
the Second Injury Fund. That supports the posi/tion that a guaranty association is
not included in the definition of “carrier” as used in Sections 42-7-310, 42-7-320,
and 42-9-400. Sée also, Merchants Mut. Ins. Co. v. South Cailfolina Second Injury
Fund, 277 ~S.C. 604, 291 S.E.2d 667 (1982) (holding that the Second Injury Fund
statute is a statute of cre;ltion that must be strictly cohstrued).

In addition, as the F und argues in its opening brief, the Guaranty Association
Act does not include any provision authorizing -the Guaranty Association to
recover the amount of a “covered claim” from the Second Injury Fund. The
Guaranty Association claims to be authorized to f‘take an affirmative/offensive
action not specifically enumerated under the Guaranty Act with respect to its
handling and payment of a covered claim.” See, Respondent’s Brief, p. 17. .It
insists that this includes an implied right to seek reimbursement from the Second
‘Injury Fund -- even thougfl that is not expressly authorized in the Guaranty

Association Act or in the Workers’ Compensation Act. For this premise, the



Guaranty Association relies on this Court’s decision in Farmer v. CAGC Ins. Co.,
424 S.C. 579, 819 S.E.2d 142 (Ct. App. 2018), but that reliance is misplaced. This
Court in Farmer certainly did not authorize a claim for reimbursement from the
Second Injury Fund nor did it read Section 38-31-60(1) as authorizing such action.
The Farmer case merely held that statutory powers granted to the Guaranty
Association included the ability to conduct litigatioﬁ to determine if certain claims
.were not “covered claims,” but rather self-insured claims or claims from a policy
of retroactive insurance, neither of which the Guaranty Association is allowed to
pay. That case had nothing to do with making a reimbursement claim against the
Second Injury Fund or asseﬁiﬁg any right of payment against another party. In
sum, it bears repeating that-had the General Assembly intended to authorize a
claim by the Guaranty Association for reimbursement from the Second Injury
Fund, it would have expressly provided for such. It did not do so.

Finally, the Fund points out in its opening brief that Guaranty Association
and the Second Injury Fund are funded in similar ways -- both from workers’
‘compensation insurers. Thu's, in practical terms, alloWing‘ the reimbursement by
the Guaranty Association from the Second Injury Fund would be bircuitous action
that is largely a meaningless exercise énd a waste of resources that substantially

originate from the same source. As the Fund argues, the General Assembly

obviously did not intend to allow for such circuitous litigation that fosters only



administrative inefficiencies. In response, the Guaranty Association makes the
unsubstanfiated, misleading, and patently false argument that its workers’
compénsation }member insurers will be required to “fund” the Quarles claim
“twice.” The Quarles claim, .however, will be paid once -- that should be clear and
undisputed. Moreover, contrary to the Guaranty 'Association’s- suggestion, the
Fund cannot collect asseésrnents from workers’ compensation carriers and then
retain those funds without making reimbursements that are owed. Instead, the
vSecond Injury Fund Closure Plan provides as follows: “If funds derived from the
Second Injury Fund assessment remain after all of the Fund’s liabilities and
expenses are extinguished or satisfied, the remaining funds shall be returned to
those who paid a Second fnjury Fund assessment.” See, Second Injury Fund
Closure Plan, § 2.7. (Lombard Depo., Ex. 1). That means that, if the Fund is
successful with this appeal, ariy funds that may have been assessed from the
individual members of the Guaranty Association as part of the 6vérallglobal pool
of assessable claims, which assessments may have contingently included the
underlying claim of Quarles as a matter of accounting procedure, will be returned
on a pro rata basis, along with any other unused aésessment funds. Those funds
.will not be paid to the Guarénty Association because it does not participate in the
assessment mechanism that capitalizes the Fund, but rather to the workers’

compensation insurers that are members of the Guaranty Association.



In short, the same Workers’ compensation insurers who fund both the
Guaranty Association and the Second Injury Fund will not be reciuired to fund or
pay the same claim twice. Yet, the reimbursement claims pursued by the Guaranty
Association are fostering the very administrative inefficiencies and meaningless
" and circuitous litigation that the General Assembly was obviously trying to
prevent.

II.  The Workers’ Co‘mpensation Commission, as affirmed by the Circuit
Court, erred in ruling that the Quarles claim was not released based on
the unambiguous language contained in the Settlement Agreement and
Release entered between the Guaranty Association and the Second Injury
Fund dated June 17, 2013.

The Second Injury Fund contends that the current claim for reimbursement of
‘workers’ compensation benefits paid to Michael Quarles was included in a prior
settlement agreed to by .the Guaranty Association and the Fund. The Fund points out
that the Workers’ Compeﬁsation Commission, as affirmed by the Circuit Court,
construed Paragraph 3 of thé Settlement Agreement and Release to extinguish the
Fund’s liability only with respect to claims on which the Fund- was paying the
‘Guaranty Association as of February 22, 2013. The lower tribunals focused solely on
the phrase “on which the SIF is currently paying the Guaranty Association as of
February 22, 2013” in Paragraph 3. (Release). In so doing, the tribunals

ultimately gaVe no meaning to and effectively struck the modifiers of the word



“claims” that followed, including “whether known or unknown, noticed or
unnoticed, asserted or not asserted, accepted or not accepted, existing or potential.”
.(Release).

Not Surprisingly, in its response brief, the Guaranty Association makes the
‘exact same error. The Guafanty Association, in féct, completely disregards the
Fund’s argument. It makes no attempt to give any meaning to fhe series of co-
equal modifying phrases. The Guaranty Association make no attempt to address
the 1anguage “whether known or unknown, noticed or unnoticed, asserted or not
asserted, accepted or not accg:pted, existing or potential.” In its opening brief, the
Fund explained that, if the release was limited to claims already being paid on
February 22, 2013, as the Guaranty Association insists, those claims would

2 &

obviously be “known,” “asserted,” “accepted” and “existing.” The Fund thus

9 &

asked: What then could be the purpose of the modifiers “ﬁnknown, not
asserted,” “not accepted,” or “potential”? The Guaranty Association never
answers that question. The reason for that is obvious: the Guaranty Association
has no answer. In order for .the Guaranty Association to prevail, those additional
modifiers must be ignored and read out of the agreement.

Of course, the Guaranty Association does not have t}llat option just as the

‘Commission and the Circuit Court did not have that option. The Fund submits that

each of the phrases at issue can be read together. The phrase “on which the SIF is



currently paying the Guaranty Association as of February 22, 2013” is a reference
the claims of Legion and/or Reliance which is immediately referenced before that
phrase appears. Moreover, there is no denying that the feleaée language was
intended to and does include future claims whether related or unrelated to the
claims of Legion and/or Reliance. That gives effect to the modifiers “unknowri,”
“not asserted,” “not accepted,” or “potential.” That -also gives'effect to the rules of
vinterpretation set forth in Paragraph 7, including the following: “As to the matters
released herein, as set forth in paragraph numbered "3" above, the Parties agree
that the terms of this Settlement Agreement and Release are to be given the
broadest meaning such that the interpretation and construction do substantial
justice to the intent of the Parties.” (Release, p. 8). (Emphasis added). The
Guaranty Association argues for a narrow construction of the modifying language
-- SO nNarrow, iﬁ fact, that the Guaranty Association éhooses to ignore key language
kthat defnonstrates the clear intent to include futuré claims Within.the scope of the
release. However, the parties, including the Guaranty Association, had agreed
literally to the “broadest méaning” that can be given to the operative language.
The parties also explicitly agreed that the Release was “general and comprehensive
in nature.” (Release, p. 5). Now, after collecting $2.9 million, the Guaranty

Association wants to renege on that agreement and argues for a narrow



construction that entirely disregards key language. This Court should not allow

that result.
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CONCLUSION

Based on the foregoing analysis, the Appellant Second Injury Fund
Operations of the South Cérolina Insurance Reserve Fund f/k/a South Carolina
Second Injury Fund respectfully renews its request that the Court reverse the order
of the South Carolina Workers’ Compensation Commission, as affirmed by the
Circuit Court, and order that the South Carolina Pfoperty and Casualty Insurance
.Guaranty Fund is barred froﬁ recovering reimbursement from the Second Injury |

Fund for benefits paid to Michael Quarles.
Respectfully submitted,

LINDEMANN, DAVIS & HUGHES, P.A.

BY: %[/'-

ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202

Post Office Box 6923 _
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Email: andrew(@ldh-law.com

-and-

11



August 27, 2019

ROBERTM. COOK, I = # 66296

THE ROBERT COOK LAW FIRM, LLC
Post Office Box 3575

Batesburg-Leesville, South Carolina 29070
T: (803)317-2171 _

Email: robcook1965@yahoo.com

Counsel for Appellant Second Injury Fund
Operations of the South Carolina Insurance
Reserve Fund f/k/a South Carolina Second

Injury Fund

12



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE CO_UNT\R -E
Robin B. Stilwell, Circuit Court Judge CE

Appellate Case No. 2019-000020 C C; 52 2019
Case No. 2018-éP-23-2580 ' U'TOpr
Peals

South Carolina Property and Casualty
Insurance Guaranty ASSOCIAtION, .......cvuvuemresiureniisrcueeiunne - Respondent,

| \2
Seeend Injury Fund Operations of the South Carolina Insurance
Reserve V-FAund t/k/a South Carolina Second Injury Fund, ............... | Appellent,
In Re:
.Michael QUATLES.c..eeirieiieetree et Employee/Claimant,

V.
Cryovac Sealed Air Corporaﬁon, ....................................................... Employer,
and |

Lumbermens Mutual Casualty Company in Liquidation/South Carolina
Property and Casualty Insurance Guaranty Association,......... Carrier/Defendant.

CERTIFICATE OF SERVICE




The undersigned employee of Lindemann, Davis & Hughes, P.A., counsel
for the Appellant, does hereby certify that service of the Initial Reply Brief of
Appellant and Appellant's Designation of Matter to be Included in the Record
on Appeal in the above-captioned matter was made upon all counsel of record by
placing copies in the United States Mail, first class postage prepaid, at the below
listed addresses clearly indicated on said envelopes this the 27th day of August
2019: '

J. Hubert Wood, III, Esquire
Wood Law Group, LLC
Post Office Box 20550
Charleston, South Carolina 29413

Robert M. Cook, I, Esquire
The Robert Cook Law Firm, LLC
" Post Office Box 3575
Leesville, South Carolina 29070

%*j\




LINDEMARNN | ANDREW F. LINDEMANN"
DAVIS & Direct Dial: (803) 881-8921

HUGHES Email: andrew@ldh-law.com
~ JamEs M. Davis, JR."
Direct Dial: (803) 881-8922
Email: im@!dh-law.com

Telephone (803) 881-8920
Facsimile (803) 862-1181

JOELS. HUGHES'

5 Calendar Court, Suite 202 (29206) ' Direct Dial: (803) 881-8923
Post Office Box 6923 Email: joel@ldh-law.com
Columbia, South Carolina 29260 August 27,2019

" “Also Admitted in North Carolina

. *Certified Mediator
RECE VETS%
ot

Of Counsel

AUG 29 2019 - STEVEN R. SPREEUWERS

The Honorable Jenny Abbott Kitchings S Direct Dial: (803) 373-2268
Clerk of Court C C : Email: steve@|dh-law.com
South Carolina Court of Appeals ourt of APPeals

Post Office Box 11629

Columbia, South Carolina 29211 -

RE:  South Carolina Property and Casualty Insurance Guaranty Association v. Second Injury
Fund Operations of the South Carolina Insurance Reserve Fund f/k/a South Carolina
Second Injury Fund
Appellate Case Number: 2019-000020
Civil Action Number: 2018-CP-23-2580
Our File Number: 104.10063

Dear Ms. Kitchings:

: Please find enclosed for filing the originals and one copy each of the Initial Reply Brief of
Appellant and Appellant's Designation of Matter to be Included in the Record on Appeal in

the above referenced matter. Please file the originals and return a clocked-in copy of each
document to me in the enclosed envelope.

By copy of this letter, I am serving copies on all counsel of record. Thank you for your
assistance in this matter.

Sincerely,

LINDEMANN, DAVIS & HUGHES, P.A.

=i

Andrew F. Lindemann -
AFL/jmb
‘Enclosures



The Honorable Jenny Abbott Kitchings
August 27,2019
Page Two

cc: (w/ Enclosures)

J. Hubert Wood, III, Esquire
Wood Law Group, LLC

Post Office Box 20550
Charleston, South Carolina 29413

Robert M. Cook, II, Esquire

The Robert Cook Law Firm, LLC
Post Office Box 3575

Leesville, South Carolina 29070



$2,500
US POSTAGE
FIRST-CLASS
11421485
082500 24300

LINDENMANN
DAVIS &
HUGHES

Post Office Box 6923
Columbia, South Carotina 29260

The Honorable Jenny Abbott Kitchings
Clerk of Court RECEIVED

South Carolina Court of Appeals AUG 29 2018
Post Office Box 11629

Columbia, South Carolina 29211 SC Court of Appeals



