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Statement of the Issues 

1 A Jury determInes If words are defamatory If the words are 

capable of a defamatory meanIng In denYIng a loan, a banker named 

Ewart tells a busIness owner named Pennell, "If Mark [Fountain] was 

gOIng to be managIng the operatIOn, we would not be makIng the loan" 

Can a Jury Infer from thIS that FountaIn IS unfit to manage Pennell's 

operatIon? 

2 OpInIOns lack special constItutIOnal protectIOn and are 

actIOnable If they Imply an assertIOn of objectIve fact Ewart Imphed 

that Fountain IS unfit to do the Job that Pennell hIred hIm to do Can a 

Jury find that thIs asserts an objectIve fact? 

3 A Jury determInes If quahfied prIvIlege IS abused upon proof 

that the defamatIOn was unnecessary or made recklessly Ewart 

vIOlated bank pohcy and bankIng regulatIOns by denYIng Pennell a loan 

based solely on obsolete InformatIOn about hIs manager Can a Jury find 

that the prIvIlege was abused? 

Statement of the Case 

On January 14, 2010, Mark FountaIn brought SUIt agaInst FIrst 

Rehance Bank, ItS ChIef BankIng Officer Thomas C Ewart, and Ernest 
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C Pennell Fountain claims that the three defamed hIm by ImplYIng 

that he was unfit to manage Pennell's convenIence store, that thIs 

IntentIOnally InflIcted emotIOnal dIstress upon hIm, and that Pennell 

breached hIS contract to employ Fountain to manage the store 

Complaint, R p 24 31 The three answered wIth general denIals Bank 

Answer, R p 32 34, Ewart Answer, R p 35 37, Pennell Answer, R p 38 

45 The Bank and Ewart further alleged truth, opInIOn, and the 

busIness Interest privIlege as affirmative defenses to the defamatIOn 

claIm Bank Answer, '115, R p 33, Ewart Answer, '115, R p 36 

The defendants then moved for summary Judgment on the 

defamatIOn and emotIOnal dIstress claims Bank and Ewart's Motion for 

Summary Judgment, R p 46 49, Pennell's Motion for Summary 

Judgment, R p 50 51 

At the motIOns' hearing, the Bank and Ewart admItted that 

Ewart told Pennell that the Bank would not make Pennell a loan If 

Fountain was managIng the operatIOn Hearing Tr ,p 6 11 5 8, R p 97 

They argued that the statement was truthful and privIleged Hearing 

Tr ,p 6121 p 9 1 7, R p 97 100 FountaIn responded that the 

Innuendo from Ewart's statement and the meanIng that Pennell gave 

It IS that Fountain IS a bad busIness man Incapable of fulfilhng hIS 
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contract to manage Pennell's convenIence store HearIng Tr ,p 11 11 1 

20, R p 102 He further argued that the Jury had to determIne If the 

qualIfied privIlege was abused and recounted eVIdence on file that he 

relIed on to show an abuse Hearing Tr ,p 1215 p 21123, R p 103 

112 

The court granted the Bank and Ewart summary Judgment on 

the defamatIOn claim for three reasons 1 The court first recognIzed that 

Ewart ImplIed that he and the Bank lacked faith In Fountain's 

management skIlls, yet descrIbed as "tortured speculatIOn" the further 

ImplIcatIOn that FountaIn was an unfit manager The court ruled that 

the statement was not defamatory because It was lIterally true and 

because the ImplIcatIOn of unfitness was not a clear, exclUSIve, or dIrect 

comment on one's fitness for a trade or professIOn Order Granting 

Summary Judgment, pp 8 10, R p 9 11 

The court next held that Ewart's and the Bank's lack of faIth In 

Fountain's management skIlls was constitutIOnally protected opInIOn 

Order Granting Summary Judgment, pp 8 9 and nIl, R p 9 10 

The court lastly held that the statement was prIVIleged and that 

'ThIS appeal IS lImIted to grantmg the Bank and Ewart summary Judgment 
on the defamatIOn claIm Fountam IS not appealmg the summary Judgment 
to Pennell or the summary Judgment on the outrage clmms 
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there was no eVIdence that the pnvilege was abused Order GrantIng 

Summary Judgment, p 13, R p 14 The court dId not address the 

record eVIdence that FountaIn rehed on at the heanng to show abuse 

HearIng Tr ,p 1215 p 21123, R p 103 112 

On reconsIderatIOn, FountaIn cIted Adams v Dally Telegraph 

PnntJng Co, 292 S C 273, 356 S E 2d 118 (Ct App 1986) and SWinton 

Creek Nursery v Edisto Farm Credit, ACA, 334 S C 469,514 S E 2d 

126 (1999) MotIon to ReconsIder, p 1, R p 52 

FountaIn cIted Adams to show that the test IS not whether an 

ImphcatIOn IS clear, exclUSIve, and dIrect The test IS Instead whether 

the words "are capable" of the offenSIve meanIng attnbutable to them 

To sustaIn a summary Judgment, a court must be able to say that the 

words are Incapable of any reasonable constructIOn whlCh WIll render 

them defamatory Adams, 292 SCat 279, 356 S E 2d at 122 

FountaIn CIted SWinton Creek to show that the Supreme Court 

held that a Jury had to deCIde If a lender abused ItS quahfied prIVIlege 

when explaInIng the denIal of a loan to a potentIal borrower The Court 

held that the Jury could find that the lender abused ItS pnvilege by 

makIng the statement unnecessanly or recklessly FountaIn then agaIn 

CIted some of the record eVIdence that he rehed on to estabhsh the 
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privIlege's abuse here Motion to ReconsIder, pp 5 6, R p 56 57 

The court denIed reconsIderatIOn In dOIng so, the trial court dId 

not rule that Ewart's statement IS Incapable of defamIng FountaIn as 

an unfit manager The trial court Instead ruled that the statement's 

ImplIcatIOn IS not defamatory because It was made In a private busIness 

dIscussIOn and dId not charge Fountain wIth Illegal, Immoral, or 

unethIcal behavIOr wIthIn a lIcensed or regulated professIOn Order 

DenYIng ReconsIderatIOn, pp 1 2, R p 20 21 

On privIlege, the court found that SWlnton Creek was 

"deceptively sImIlar" but not controllIng because of "subtle dIfferences" 

Id at p 3, R p 22 The court concluded that the privIlege was not 

abused because Pennell and Fountain shared common Interests, 

because the Bank was not reckless, and because there IS no factual 

controversy over FountaIn's management experience Order DenYIng 

ReconsIderatIOn, p 3, R p 22 The court yet agaIn faIled to address the 

record eVIdence that FountaIn relIed on to show an abuse 

Fountain timely appealed the grant of summary Judgment to the 

Bank and Ewart on the defamatIOn claims 

Statement of Facts 

Fountain IS currently TImmonsvIlle's Town AdmInIstrator 
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FountaIn Depo ,p 101117 19, p 361110 15, R p 114, 131 Prior to 

2010, when the Town chose FountaIn as Its AdmInIstrator, FountaIn, 

Attorney Hugh WIllcox, and three others formed BOJo TIm, LLC as 

equal owners FountaIn Depo, p 2111 3 24, R p 116 ThIs LLC 

was formed to bUIld and own a combInatIOn BOJangles/gas statIOn 

FountaIn Depo, p 21125 p 22 115, R p 116 117 FountaIn was not a 

day to day manager In thIS operatIOn WhIle he checked on the store 

daIly, he and the other owners wIthIn the LLC hIred separate managers 

for the operatIOn FountaIn Depo, p 24110 p 2612, R p 119 121 

BOJo TIm was financed In part from a loan from CarolIna FIrst 

FountaIn Depo, p 27 11 4 22, p 29 11 6 8, R p 122, 124 BOJo TIm had 

problems payIng ItS CarolIna FIrst note, and Attorney WIllcox and some 

of the other partners ultimately assumed the loan FountaIn Depo , p 

3017 p 31120, p 32122 p 33111, R p 125 128 At the time, 

Thomas Ewart was at CarolIna FIrst and was BOJo TIm's contact there 

Ewart could not recall that BOJo TIm ever went Into default before he 

left to go to FIrst RelIance In 2003 Ewart Depo ,p 26117 p 27114, 

R p 217 218 

Ewart also never asked BOJo TIm to replace FountaIn Ewart 

Depo, p 30113 5, R p 219 The other members of the LLC lIkewIse 
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never fired FountaIn or took hIm off of the payroll, and Attorney 

WIllcox never expressed dIsappOIntment In Fountain's role In the LLC 

Fountain Depo ,p 7411 9 12, p 148118 13, R p 154, 168 

Years after Ewart left CarolIna FIrst for FIrst RelIance, In 2008 

Ernest Pennell approached FountaIn for help In obtainIng a loan on a 

Hess Mart convenIence store that he and another man owned In 

Florence Fountain Depo ,p 40116 p 411 7, R p 132 133, Order 

Granting Summary Judgment, pp 1 2 and n 2, R p 2 3 FountaIn 

warned Pennell that he had prevIOUS credIt problems from the 

BOJangles/gas statIOn operatIOn FountaIn, p 681114 17, R p 151 

Ewart nonetheless contracted to employ Fountain as hIs Hess Mart 

manager Employment Agreement, R p 30 31 

The two never Intended that Fountain would be on the new loan 

Pennell Depo ,p 301119 25, R p 177, Fountain Depo ,p 45116 8, p 48 

11 23 24, p 14111 5 7, R p 137, 140, 166 ThIs agreement also dId not 

gIve Fountain any ownershIp Interest In Pennell's busIness 

Employment Agreement, R p 30 31, Pennell Depo, p 30119 p 31 

11 1 4, R p 1 77 178 

Ewart and Fountain approached RIck Saunders, the PreSIdent 

and CEO of FIrst RelIance, about a loan FountaIn Depo ,p 132 1 25 p 
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133119, R p 161 162, Pennell Depo ,p 47124 p 4814, R p 181 182 

Saunders knew that FountaIn was not gOlng to be on the proposed loan 

and had at least as much If not more knowledge of the Criteria for 

makIng commerclalloans than does Ewart Saunders never obJected to 

Fountaln managIng the Hess Mart and never brought up the BOJo TIm 

operatlOn FountaIn Depo ,p 132112 24, p 134123 p 13515, p 139 

1117 23, R p 161, 163 165, Pennell Depo, p 47118 23, R p 181, Ewart 

Depo ,p 53 11 8 25, R p 236 

Saunders Instead referred the two to Dwayne BrockIngton, the 

Bank's commerclallendlng officer Pennell Depo, p 48117 p 491 7, 

R p 182 183, Ewart Depo ,p 11 1 17 - P 12 1 18, R p 204 205 

BrockIngton also knew that Fountaln would be managIng the store but 

would not be on the loan Fountaln Depo ,p 1391117 23, R p 165, 

Pennell Depo ,p 50116 p p 51113, R p 184 185 Pennell gave 

BrockIngton a financIal statement revealIng that he was worth over $ 1 

mIllIon and pOSSIbly over $ 2 mIllIon Pennell Depo ,p 51 11 18 20, p 53 

1111 22, R p 185, 187 

After thIS meeting, BrockIngton telephoned Ewart, who was then 

hIS supervIsor and FIrst RelIance's ChIef BankIng Officer Ewart Depo , 

p 411 11 13, p 12 1 13 p 13 1 12, R p 197, 205 206 BrockIngton told 
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Ewart that FountaIn would be managIng Pennell's store Ewart Depo, 

p 1411 3 14, R p 207 Ewart met wIth Pennell and told hIm, "If Mark 

[Fountain] was gOIng to be managIng the operatIOn, we would not be 

makIng the loan" Ewart Depo ,p 6 11 18 21, p 56 11 13 19, R p 199, 

237 

When he made thIs statement, Ewart knew that Fountain would 

not be oblIgated on the proposed loan and that he would have no 
, 

ownershIp Interest In the bUSIness Ewart Depo ,p 381111 14, p 50 

11 5 12, R p 224, 233 Ewart also denIed the loan wIthout lookIng at 

Pennell's loan applIcatIOn, hIS personal finanCIal statement, the 

property appraisal, or the records showIng the proposed busIness's 

profitabIlIty Ewart Depo ,p 39 11 12 23, R p 225 

Ewart Instead denIed the loan solely because FountaIn was 

Pennell's store manager Ewart Depo, p 37125 p 38 1 10, p 56116 12, 

p 5815 p 611 7, R p 223 224, 237 241 At that pOInt, Ewart's 

knowledge of Fountain's management skIlls had ended In 2003 dUring 

Ewart's days at CarolIna FIrst FountaIn Depo ,p 155 11 1 16, R p 170, 

Ewart Depo ,p 18113 13, R p 211 NeIther he nor BrockIngton asked 

Fountain to update hIS management traInIng or experience over the 

IntervenIng five to SIX years Ewart Depo ,p 1811 14 21, p 43 11 3 15, p 
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52111 7, R p 211,226,235 Ewart further faIled to offer Pennell a loan 

If Pennell took Fountain out of the pIcture Ewart Depo, p 22 I 2 p 23 

I 10, R p 213 214 

Ewart could not name any other commercIal loan that had ever 

been denIed solely because of the chOlce of management Ewart Depo , 

p 35 1117 21, p 3711 7 16, R p 222 223 Fountain's expert avers that 

the denial vlOlated the bank's pohcIes and eXIsting bank regulatlOns 

Seltz AffidavIt, R p 242 245 

After hearlng Ewart say, "If Mark was gOlng to be managIng the 

operatlOn, we would not be makIng the loan," Pennell asked FountaIn to 

tear up theIr management contract Fountain Depo ,p 128 I 5 p 129 

I 3, R p 158 159 TImmonsvIlle later hIred Fountain as ItS Town 

AdmInIstrator Fountain Depo ,p 10 1117 19, p 36 11 10 15, R p 114, 

131 

Standard of Review 

Appellate courts reVIew a grant of summary Judgment under the 

same standards that the trlal courts apply Under these standards, all 

ambIgUIties, concluslOns, and Inferences arlSlng from the eVIdence must 

be construed most strongly against the movIng party And even when 

there IS no dIspute as to eVIdentiary facts, but only as to the concluslOns 
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or Inferences to be drawn from them, summary Judgment must be 

denIed Murray v HolnamJ Inc, 344 S C 129, 137 138, 542 S E 2d 743, 

747 (Ct App 2001) 

Argument 

A reasonable Jury could Infer from Ewart's statement that 

Fountain IS unfit to do the Job that Pennell hIred hIm to do ThIs 

ImplIcatIOn IS not constItutIOnally protected because It falsely ImplIes 

an objectIve fact Fountain's purported unfitness to manage Pennell's 

store And a Jury could also find that the priVIlege was abused because 

Ewart falsely InsInuated thIS unnecessarily or recklessly 

ThIs case thus presents Issues for a Jury to resolve The grant of 

summary Judgment to Ewart and the Bank must be reversed and the 

case remanded for a Jury trial against them for slander per se 

I The trIal court appbed the wrong standard In rubng that Ewart's 

statement IS not defamatory as a matter of law 

The trial court strayed from the Adams standard for grantIng 

summary Judgment Under that standard, summary Judgment must be 

denIed unless the trial court can affirmatIvely say that a statement IS 

Incapable of a defamatory meanIng If not, the Jury deCIdes If the 
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meanIng was defamatory Adams, 292 SCat 279, 356 S E 2d at 122 

A The statement IS capable of a defamatory meanIng 

Factual Issues eXIst over whether Fountain IS unfit to manage 

Pennell's store WhIle the trial court saId that there IS no factual 

controversy over FountaIn's management experience, Ewart testIfied 

that hIS concern about Fountain came from the BoJo TIm operatIOn 

Ewart Depo, p 5815 p 611 7, R p 238 241 But Fountain was not a 

day to day manager dUring the BoJo TIm operatIOn he was one of five 

LLC members who had others manage It Fountain Depo, p 24115 P 

251 7, R p 119 120 There IS also no eVIdence none that Fountain 

contributed to BOJo TIm's financIal problems Fountain was lastly a 

good enough manager to later be hIred as TImmonSVIlle's Town 

AdmInIstrator Fountain Depo, p 1011 17 19, p 36 11 10 15, R p 114, 

131 A Jury could thus conclude that Fountain would have made a fine 

store manager and that Ewart defamed hIm when he InSInuated 

otherWIse 

The Court reasoned, however, that Ewart dId not flat out say, 

"Mark Fountain IS a poor manager" Order GrantIng Summary 

Judgment, p 7, R p 8 But a Jury could find that thIS was what Ewart 

meant when he Said, "If Mark [Fountain] was gOIng to be managIng the 

12 



operatIOn, we would not be makIng the loan" Ewart Depo ,p 61118 21, 

R p 199 The proof of thIS puddIng IS In the eatIng Pennell knew 

FountaIn had credIt problems from the BOJo TIm endeavor when he 

hIred FountaIn as hIs manager but then after hearIng from Ewart 

asked FountaIn to tear up theIr management contract FountaIn Depo, 

p 681114 17, p 12815 p 12913, R p 151, 158 159 A Jury could 

conclude from thIS that Ewart ImplIed and Pennell Inferred that 

FountaIn was unfit to perform the management contract 

IllustratIOns may be helpful Say parents approach a local teacher 

about transferrIng a chIld to the teacher's school The teacher responds, 

"If Mr X remaIns PrIncIpal, I would not put my chIld In the school" Or 

an Insurance adjuster calls a law firm and finds out that the firm was 

plannIng on brIngIng Lawyer Z In as a partner The adjuster responds, 

"If Lawyer Z IS gOlng to be a partner, we WIll not use your firm " Or a 

WIdget retaIler dIscovers that ItS whole seller hIred Mrs Y as ItS 

manager The retaIler says, "If Mrs Y IS your manager, we WIll get our 

WIdgets elsewhere" 

Now these statements may be lIterally true All may further 

truthfully Imply a lack of faIth In Mr X as a PrInCIpal, Lawyer Z as a 

lawyer, and Mrs Y as a manager But what If all are fine and capable 
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members of theIr respective professlOns? Isn't the InSInuatlOn that they 

are not? And couldn't a reasonable Jury find that thIs was what was 

meant? Adams shows that the answer IS yes because the test IS whether 

the words are capable of a defamatory meanIng And Ewart's words are 

The Supreme Court has also allowed a defamatlOn case to go 

forward where the ImphcatlOn was less clear In Tyler v Mack's Stores 

of South Carollna, Inc, 275 S C 456, 458 459, 272 S E 2d 633, 634 

(1980), an employee was dIscharged after he took a polygraph test and 

hIS manager was fIred He alleged that the mere act of dIschargIng hIm 

defamed hIm by InsInuating that he had done somethIng wrong WhIle 

he could have been fired for a multItude of legItimate reasons, the 

Supreme Court held that he presented a tnalissue on the claIm So too 

here WhIle Ewart's statement may have truthful meanIngs, FountaIn 

IS entitled to have a Jury decIde If Ewart meant the defamatory one 

B The trIal court's dIstinctIOns do not hold 

The tnal court offered several reasons why It nevertheless 

beheves that Ewart dId not defame Fountain as a matter of law The 

court found that the statement IS hterally true, was made In a pnvate 

bUSIness conversatlOn, and that ItS ImphcatlOn IS not a clear, exclUSIve, 

and dIrect comment that Fountain IS a crImInal or IS unfit morally or 
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ethIcally for a lIcensed or regulated profeSSIOn Order GrantIng 

Summary Judgment, pp 7 10, R p 8 11, Order DenYIng 

ReconSIderatIOn, pp 1 2, R p 20 21 None of these dIstInctIOns 

persuade 

1 A true statement may convey a defamatory InSInuatIOn 

The trial court InItIally focused on whether Ewart's statement 

was lIterally true In that the Bank would In fact not make the loan If 

Fountain managed the convenIence store The court also tWIce found 

that the statement ImplIed that the Bank lacked confidence In 

Fountain's management skIlls and that thIs was true too Order 

GrantIng Summary Judgment, pp 8 9, R p 9 10, Order DenYIng 

ReconSIderatIOn, p 2, R p 21 But the ImplIcatIOns do not stop there 

AgaIn, a reasonable Jury could also Infer that FountaIn IS In fact unfit to 

manage Pennell's convenIence store That IS not true 

At least three deCISIOns deal WIth true statements that have 

defamatory InSInuatIOns In Eubanks v Smith, 292 S C 57, 354 S E 2d 

898 (1987), a CIty Manager suspended some CIty employees dUring an 

InvestIgatIOn Into lIcenSIng electriCIanS and plumbers DUring the 

suspenSIOn, the CIty Manager Issued press releases that ImplIed that 

the employees were gUIlty of some undIsclosed mIsconduct The 
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Supreme Court affirmed a verdIct agaInst the CIty Manager for the 

defamatlOn WhIle the CIty Manager argued that hIs statements were 

substantlally true, the Supreme Court held that a defamatlOn "need not 

be accomphshed In a dIrect manner" and affirmed because the 

InSlnuatlOn was false Id at 62 63, 354 S E 2d at 901 

In Adams, the trIal court granted a televlslOn statlOn summary 

Judgment based on a broadcast's hteral truthfulness On appeal, thIs 

Court concluded that the hterally truthful broadcast was susceptlble of 

the Inference that the plalntlffhad murdered two teenagers or was 

WIthholdIng lnformatlon about the Crimes The Court thus reversed 

summary Judgment because the broadcast was capable of thIS further 

Innuendo Adams, 292 SCat 279 280, 356 S E 2d at 122 In thIS case, 

Ewart's statement hkewlse carries the false Innuendo that FountaIn IS 

unfit to do the Job that Pennell hIred hIm to do 

In Richardson v State Record Co, Inc, 330 S C 562,499 S E 2d 

822 (Ct App 1998), the trIal court granted a newspaper summary 

Judgment because ItS accounts of an automobIle accIdent were hterally 

true The driver claImed that the artlcle was stlll defamatory because It 

falsely lmphed that she contributed to the vlctlm's subsequent death 

On appeal, thIS Court held that the truth of each sentence of the 
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articles, vIewed separately, IS Irrelevant ThIs Court thus reversed 

summary Judgment because the newspaper failed to demonstrate the 

absence of a genuIne Issue of material fact on the InSInuatIOn that the 

driver caused the death Id at 566 567, 499 S E 2d at 824 825 

Ewart and the Bank lIkewIse faIled to show the absence of a 

genuIne Issue of material fact on the InSInuatIOn that Fountain was 

unfit to be Pennell's manager ThIS omISSIOn IS hIghlIghted In that the 

statements In Richardson touched on a matter of pubhc concern thus 

requIring the plaIntiff to prove falSIty Id at 566 n 2, 499 S E 2d at 824 

n 2 The defamatIOn here IS a matter of private concern It IS thus up to 

Ewart and the Bank to prove the ImplIcatIOn's truthfulness See 

Parrish v Allison, 376 S C 308, 326, 656 S E 2d 382, 391 392 (Ct App 

2007)(holding that truth IS an affirmative defense If the statements are 

a matter of private concern) And they dId not prove the absence of a 

genuIne Issue of materIal fact that Fountain now a Town 

AdmInIstrator was unfit to manage a convenIence store 

2 Defamation may occur wIthIn a prIvate busIness 

conversation 

To further dIstinguIsh Adams, the trial court noted that thIS case 

Involves a private busIness conversatIOn Order DenYIng 
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ReconsIderatIOn, p 2, R p 21 Yet the court also dIscussed SWinton 

Creek In that case, the Supreme Court reversed a dIrected verdIct on 

strikIng sImIlar facts As here, a lender allegedly defamed a man whIle 

explaInIng to a loan applIcant why hIS loan was denIed The only hearer 

was the loan applIcant The Court held that the defamatIOn claim could 

go forward even though the statement lacked the publIcIty necessary to 

maintaIn an InvaSIOn of privacy claim SWinton Creek, 334 SCat 484 

487, 514 S E 2d at 133 135 

ThIS Court has lIkeWIse held that defamatIOn WIll lIe where 

employees acting wIthIn theIr employment slander someone to only 

one other person See McBnde v School Distnct of Green Ville County, 

389 S C 546,561 562,698 S E 2d 845,852 853 (Ct App 2010) 

(reversIng a dIrected verdIct on a defamatIOn claIm where a school 

PrIncIpal allegedly defamed a teacher to a teacher's aIde), Mains v 

Kmart Corp, 297 S C 142, 148,375 S E 2d 311,314 (Ct App 

1988)(affirmlng a verdIct for the plaintiff where a store employee 

defamed hIm to hIs WIfe) 

3 The defamatory meanIng need not be the exclusIve 

meanIng 

Adams further shows that the trial court also erred by reqUIring 
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that the defamatory ImplIcatIOn of FountaIn's unfitness be the exclusIVe 

ImplIcatIOn Again, summary Judgment IS Improper unless the trial 

court can say that the words are Incapable of any defamatory meanIng 

If the words can defame, the Jury decIdes If they dId defame Adams, 

292 SCat 279, 356 S E 2d at 122 The trial court here dId not rule that 

Ewart's statement was Incapable of meanIng that Fountain was unfit to 

fulfill hIS and Pennell's management contract 

4 Defamation need not be dIrect 

The InSInuatIOn need also not be as dIrect as the trial court 

suggests The Supreme Court held years ago that a "defamatIOn need 

not be accomplIshed In a dIrect manner" Tyler, 275 SCat 458, 272 

S E 2d at 634 Again, the Court there allowed a defamatIOn claIm to go 

forward where there were no statements at all The alleged defamatIOn 

was ImplIed from the employee's dIscharge 

5 Slander per se IS not lImIted to regulated professIons 

The Tyler and Eubanks deCISIOns further show that slander per 

se IS not lImIted to unfitness WIthIn a lIcensed or regulated professIOn 

The plaIntIff In Tylerwas a store employee Tyler, 275 SCat 457 458, 

272 S E 2d at 633 The plaIntIffs In Eubanks were CIty employees 

19 



Eubanks, 292 SCat 59, 354 S E 2d at 899 Slander per se generally 

applIes to anyone engaged In a bUSIness be they masons, blacksmIths, 

or tenant farmers See Prosser and Keeton, On the Law of Torts § 112, 

p 791 n 71 (5th Ed 1984)(citIng cases) 

6 Slander per se IS not lImIted to crImes or moral unfitness 

Slander per se IS lastly not lImIted to charges that one has 

commItted a Crime or IS unfit morally or ethIcally 

In Capps v Watts, 271 S C 276, 246 S E 2d 606 (1978), the/ 

defendant called the plaintiff a "paranOId sonofabitch " The Supreme 

Court held that proof of speCIal damages were not reqUIred because the 

statement Imputed "conduct or characteristics Incompatible WIth a 

person's office, trade, or profeSSIOn" Id at 286, 246 S E 2d at 612 

In GoodWin v Kennedy, 347 S C 30, 36 39, 552 S E 2d 319, 322 

324 (Ct App 2001), thIS Court lIkeWIse affirmed a verdIct for slander 

per se where an African American aSSIstant prinCIpal was called a 

"house n. ___ " The Court reasoned that the statement charged 

unfitness WIthIn In hIS profeSSIOn by ImpugnIng hIS ImpartialIty and 

deCISIOn makIng as an aSSIstant prInCIpal 

Neither Capps nor GoodWin Involved Crimes or moral failIngs 

The test IS Instead whether one IS charged WIth characterIstics that are 
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Incompatible wIth a person's trade Falsely ImplYIng that FountaIn was 

unfit to do the Job that Pennell hIred hIm to do qualIfies 

II Ewart's ImplIcatIOn lacks specIal constitutIOnal protection 

ApplYIng the wrong standard In determInIng If a statement can 

be defamatory IS not the trial court's only error It lIkewIse wrongly 

suggested that Ewart's statement IS a constitutIOnally protected 

opInIOn Order Granting Summary Judgment, pp 8 9 and nIl, R p 9 

10 But the opInIOn that the court was referring to was the Bank's lack 

of faith In Fountain's management skIlls Id 

That IS not the InSInuatIOn that Fountain IS sUIng on The 

InSInuatIOn that FountaIn IS sUIng IS that he IS In fact unfit to manage 

Pennell's store ThIS assertIOn may be proved eIther true or false It IS 

thus not a constitutionally protected opInIOn 

In GoodWin, the Court upheld the trIal court's refusal to charge 

that the mere expreSSIOn of opInIOn IS not slander CIting Milkovich v 

Lorain Journal Co, 497 U S 1, 18 19 (1990), thIS Court noted that 

expreSSIOns of "opInIOn" are actIOnable If they Imply an assertIOn of 

objective fact GoodWin, 347 SCat 39 41, 552 S E 2d at 324 325 ThIS 

Court more recently affIrmed that "the same constitutIOnal analYSIS 

applIes to statements of opInIOn that Imply an assertIOn of fact, unless, 
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of course, the statement IS not capable of beIng proved eIther true or 

false" Anderson v The Augusta ChronlCle, 355 S C 461,487 n 11,585 

S E 2d 506, 520 n 11 (Ct App 2003) 

As In those cases, Ewart's statement IS actIOnable because It 

ImplIes on objectIve fact Fountain's unfItness to manage Pennell's 

convenIence store 

III A JUry could find that the qualIfied prIvIlege was abused 

Lastly, the trial court had to find subtle dIfferences between thIS 

case and SWlnton Creek to be able to grant the Bank summary 

Judgment on ItS qualIfied prIvIlege defense WhIle the trial court 

desCribed the case as "deceptIvely sImIlar," It IS In fact spot on 

In SWlnton Creek, a potentIal borrower approached EdIsto Farm 

CredIt about borrOWIng money to buy some of a busIness's assets The 

busIness had In fact tWIce defaulted on a loan that It had wIth EdIsto, 

and EdIsto told the potentIal borrower that the busIness had been 

under finanCial dIstress EdIsto told thIS to no one other than the 

I 

potentIal borrower The busIness owner sued EdIsto for defamatIOn 

The trial court dIrected a verdIct based on qualIfied privIlege, reasonIng 

lIke the court here that EdIsto made the statement to protect ItS own 

Interests and for the lImIted purpose of assIstIng the potenbal 
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borrower 

WhIle thIS Court affirmed, the Supreme Court reversed and held 

that "the questIOn whether the privIlege has been abused IS one for the 

Jury" SWlnton Creek, 334 SCat 485, 514 S E 2d at 134 The Court 

then noted that there are two ways to abuse a quahfied privIlege 

statements made In good faith can go beyond the scope of what 

IS reasonably necessary, or 

• a statement can be made wIth III WIll or wIth a reckless and 

conscIOUS dIsregard for the plaIntiffs rights Id at 485 487, 514 S E 2d 

at 134 135 The Court then concluded that a Jury could find eIther or 

both abuses of the prIvIlege 

In thIS case, the trial court trIed to dIstinguIsh SWlnton Creek by 

sayIng that Pennell and Fountain shared common Interests that were 

lackIng between the potential borrower and bUSIness owner In SWlnton 

Creek, the Bank was not reckless, and there IS no factual controversy 

over Fountain's management experIence Order DenYIng 

ReconsIderatIOn, pp 3 4, R p 22 23 These dIstinctIOns also do not 

hold 

A The prIvIlege InItially requires shared Interests 

The court's first dIstinctIOn seems to suggest that SWlnton Creek 
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would have turned out dIfferently had the potentIal borrower and the 

busIness owner already had a contract for sale when the lender 

allegedly defamed the owner NothIng wIthIn the decIsIOn suggests thIS 

dIstInctIOn, however, and the pOInt confuses the cart wIth the horse 

The quahfied privIlege that the Bank asserts here and that 

EdIsto asserted In SWinton Creek requIres shared Interests before the 

privIlege IS ever trIggered SWinton Creek, 3348 C at 484,5148 E 2d 

at 134 No shared Interests equals no privIlege 

We are not, however, arguIng about the privIlege's eXIstence We 

are beyond that pOInt The Issue IS whether the privIlege was abused 

And nothIng WIthIn SWinton Creek suggests that the privIlege's abuse 

turns on the relatIOnshIp between the one defamed and the one who 

heard the defamatIOn It Instead turns on whether the defamatIOn was 

reasonably necessary or made recklessly ThIS IS normally a Jury Issue 

SWinton Creek, 3348 C at 485, 5148 E 2d at 134 80 too here 

B A Jury could find that Ewart went beyond the reasonably necessary 

Ewart knew when he made hIS statement that FountaIn was not 

gOIng to have any obhgatIOn on Pennell's proposed loan or any 

ownershIp Interest In Pennell's proposed busIness Ewart Depo, p 38 
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1111 14, p 5015 p 51113, R p 224,233 234 He further faIled to 

follow up and offer Pennell a loan If Pennell took FountaIn out of the 

pIcture Ewart Depo, p 2212 p 23110, R p 213 214 A Jury could find 

from thIs that Ewart had no legItimate reason to drag FountaIn Into a 

conversatIOn WIth Pennell over whether Pennell would get the loan 

C A JUry could find that Ewart was reckless 

A Jury could lIkewIse find that Ewart Interjected FountaIn Into 

the conversatIOn In reckless dIsregard of Fountain's rights WhIle the 

trial court said that the statement was not reckless, It dId not address 

any of the eVIdence that FountaIn relIed on dUring the hearing or agaIn 

on reconsIderatIOn 

Ewart denIed the loan WIthout lookIng at the loan applIcatIOn, 

Pennell's financIal statement, the property's appraIsal, or records 

shOWIng the proposed bUSIness's profitabIlIty Ewart Depo ,p 9125 p 

101 9, p 39115 23, R p 202, 225 There was also nothIng about Pennell 

that would cause Ewart to deny the loan, and a glance at hIS financIal 

statement would have revealed that Pennell's personal net worth was 

over $ 1 mIllIon and pOSSIbly over $ 2 mIllIon Ewart's Depo ,p 44112 

5, R p 227, Pennell's Depo ,p 531111 22, R p 187 
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Rather than considel these materials, Ewart denIed the loan 

solely because Fountain was the proposed manager and hIS experience 

wIth Fountain durIng the BOJo TIm operatIOn Ewart Depo, p 101110 

22, p 3911 5 23, p 5815 p 611 7, R p 203,225,238 241 But Ewart 

could not say that Fountain contrIbuted to BOJo TIm's financIal woes or 

that those woes ever drove BOJo TIm Into default 

Saunders, the Bank's PreSIdent and CEO, also dId not object to 

Fountain's management of the Hess Mart even though he knew at least 

as much about makIng commel cialloans Ewart Depo, p 53 11 8 25, R p 

236, Fountain Depo, p 132112 24, p 134123 p 135 1 5, R p 161, 163 

164, Pennell Depo ,p 47118 23, R p 181 Ewart lIkewIse could not 

name any commercIal loan that had ever been denIed solely because of 

the chOIce of management Ewart Depo ,p 351117 21, p 3711 7 16, R p 

222 223 

Lastly, Ewart's knowledge about Fountain's skIlls was five to SIX 

years old Ewart Depo ,p 18113 13, R p 211 He never bothered to ask 

Fountain to update hIS trainIng and experience over the IntervenIng 

years Ewart Depo ,p 43113 15, p 52111 6, R p 226,235 He Instead 

defamed FountaIn based on InformatIOn that was years obsolete Had 

Ewart Instead asked FountaIn, FountaIn could have shared hIS 
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qualItIes that prompted hIs hIre as a Town AdmInIstrator Fountain 

Depo, p 101117 19, p 361110 15, R p 114, 131 But Ewart dId not 

ask 

Fountain's expert opInes that these and other acts and omISSIOns 

vIOlated the bank's polIcIes and eXIstIng bank regulatIOns Seltz 

AffidavIt, R p 242 245 A Jury could lIkewIse find that they were 

reckless 

ConclUSIon 

A bank has the rIght to decIde to whom It WIll and wIll not loan 

money But SWlnton Creek shows that It does not have the right to 

needlessly or recklessly slander someone In the process A Jury could 

find that Ewart needlessly or recklessly slandered Fountain by falsely 

InsInuatIng that he was unfit to do the Job that Pennell hIred hIm to do 

Summary Judgment must thus be reversed and the case 

remanded for a Jury to determIne If Ewart and the Bank defamed 

Fountain and abused theIr privIlege 
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