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ARGUMENT
I. Appellant’s s(aterhents should not have béen admitted because they were induced
by deception regarding their use and promises of leniency, and Appellant was
especially susceptible to thesg improper techniques because of his intellectual
impairments. ‘

A.. Misrepresentations and Deception About the Use of Mr. Collins’s Statements.

Before he was coerced into confessing, Mr. Collins was p/romised by law enforcement
that his statements would not be uéed against him._ In its initial» brief, the State acknowlledges
that law enforcement’s promise of confidentiality is “problematic” but nevertheless attempts to
excuse this deceptive tactic by}specu_lat'ing as to its effect on Mr. Collins and advancing a legal
standard that ha; never been accepted by any jurisdiction. The Court should reject the State’s
position and refuse to bec;ome the first court to sanqtion false prdmises of confidentiality made
by law enforcement to induce a suspect intq confessing.

Despite admitting that the inv;stigator’s pr;)mise of conﬁderiti:ality was “problematic”
and “inappropriate,” the State claims th1s tactic would have been improper only if it “was used
in a repeated manner.” ~(Resp. Initial Br. p. 10.) Yet the State identifies no authority to support
that proposition. And because the issue is one of first impression in South Carolina, the State .
would have the Court create out of thlg cloth a rule that'would tolerate — if not encourage —
blatant deception by law enforcement as long as sucfx deception is not repeated.

The State’.s one-free-lie ‘rulé conflicts with the holdings ‘ivn decisions from other
jurisdictions that reject without qualification or equivocation the interrogation tactics utilized
against Mr. Collins. The State neit.her criticizes the reasoning in these decisions nor identifies

any counter-authorities to support its position. So it attempts to distinguish those cases, but those

attempts are unconvincing.



_First, the State attempts to ;listinguish thé present case from Redmond v. People, 180
Colo. 24, 501 P.2d 1051 (1972), by focusing on the fact that law enforcement in thét case gave
confusing instr'uctio_ns to the defendant that his statements would not be used against him but
could be used against his purported co-conspirator. While law énforcement did not qualify the
promise of confidentiality in this case as the interrogators in Redmond did, this distinguishing
" fact does not get the State very far. Rather than give a confusing or qualified promise about the
use of his statements, the investigators in this case clearly promised Mr. Collins that the entirety
of his statements would not leave the interrogation room. Accordingly, the Court is not presentéd
with thé difficult task of determining which paﬁs of the statement were voluntary. Instead, it
can make the much easier determination that all of Mr. Collins’s statements made after the
promise of confidentiality were not voluntarily‘given because they were induced by a false
promise of confidentiality.
Second,:the“ State distinguishes this case from Porter v. State, 143 Ga. App. 640, 239
S.E.2d 694 (Ga. Ct. App. 1977), by arguing that the promise of confidentiality in Porter occurred
immediétely after the defendant was read the Miranda warning; whereas, the promise of
confidentiality in this case occurred approximately twenty minutes after the interview began.!
Yet the State fails to explain why this distinction is material fo the Court’s analysis, and nothing
iﬁ Porter suggests it was based on the immediate temporal proximity between the promise of |

confidentiality and the Miranda warning.

' The State also claims that Mr. Collins was not promised confidentiality when he was read his
Miranda rights. However, there is no citation to the record to support that contention, and the
video recording of the interrogation does not begin until. after the Miranda -warning was
supposedly read to him. Therefore, the record does not support the Staté’s assertion.

2 5



Instead, the Porter couﬁ based its ruling on the fact that the “clear thrust of the
conversation [between the law enforcement agent aﬁd the defendant] is that [the defendant] is
being told that his statement would not be used against him and it was being recorded just so the
agent’s secretary could type his ﬁotes.” Id at 642,239 S.E.2d at 696 (emphasis original). nge,
Agent Hardee’s promises to Mr. Collins had the same import as those of the agent in Porter,
which is that the statement would not be used against him and was being recorded solely for the
agents’ case files.
Ironically, though, the Stafe also argues that the promise of confidentiality to Mr. Collins
was ineffectual because it was not sufficiently close to the time .of his confession. The State fails
to acknowledge or attempt to reconcile its seemingly inconsistent argument that to render a
confession involuntary a promise of confidentiality must be made immediately after the Miranda
warning and immediately before the confession.
But this incohsistencyhis irrelevant because neither Red;hond nor Porter establish that
. there is a magic window of time in which a false promise of conﬁde}ntiality to a defendant is
permissible, as the State’s argtiment implicitly suggests. Instead, the cases reveal that, for a
promise of confidentiality to be improper, it must precede the confession and must not be
rescinded. As explained in Redmond, the court was swayed by the fact that the promise not to
use tI;e defendant’s statements against him was never retracted by law enforcement. Redmond,
180 éolo. at 26, 501 P.2d at 1052. Here, Agent Hardee, like the investigators in Redmond and

. Porter, promised Mr. Collins that what he said would not leave the room and the video would
be placed in the agents’ file, and he never rescinded that promise.

Third, the State attempts to distinguish U.S. v. Preston, 751 F.3d 1008 (9th Cir. 2014),

by asserting in conclusory fashion that the interrogation tactics used in that case were much more



extreme than those 'ﬁsed against Mr, .Collins. But a élose' examinaﬁon of thé tactics utilized by
law enforcement in both cases reveals that they are shockinigly similar.

In Préston, the court discussed 'the, questioning technique in which the investigators -
exerted “repeated pressure to change answers inconsistent . with guilt and adopt answers
evidencing guilt instead.” Id. at 10‘24'. iThe investigators'rgpeatedly rejected the defendant’s
“denials and equivocations” and asked him “the same que.'étions over and over until he finally
assented and 'adopted the details that the ofﬁc_ers posited.” ]_d. According to the court, '“[s]uch
acquiescence and willingness to ‘shift’ answers in response to interrogative pressure is common
for the intellectually disabled, who, when presented with leading or sugggstive questions,
‘frequently seek to conform to the perceived desires of the interrogator.”” Id. (citing Stanley L.
- Brodsky & Allyson D. Bennett, Psychological Assessments of Confessions and Suggestibility in
Mentally Retarded Suspects, 33 J. Psychiatry & L. 359, 363 (2005)). The court fouhd that the
defendant, in (response to those techniques, “attempted to tell the officers what they wanted to
hear” by shifting his initial denials fo answers that met the officers’ desires. /d.

The Preston couﬁ further noted that the officers coupled their interrogation techniques
with other discouraged practices, such as promising leniency. For example, the officers misled
;[he defendant by telling him “thaf they would not tell anyone else what he said, and that the
confession would never leave the ‘folder’ or the Urﬁted States Attorneys Office.” Jd. at 1026.
Also, the officers tolla the defendant “that he was free to leave after he finished answering their
questions, and threatén¢d that thé_y would keep returning until [the defendant] did so. In this
way, the police paired the prospect of relentless questioning with false promises of leniency.”

Id. (emphasis original).



The investigators in fhis case used the exact same techniques against an i.nd‘ividual with
intellectual impairments just as thé agents did in Preston. The inveétigators repeatedly rejected
Mr. Collins’s denials and Aasked him the same quéstions over éind over until he finally assented
and adopted the details that they posited. When Mr. Collins failed to provid; details of his
involvement to the safisfacﬁoh of the investigators, they suggested the answers'to_him. (Tr. p.
295, lines 6-24, p. 299, line 18 —p. 300, line 2.) When he provided information that was clearly
inconsistent with fhe crime, they convinced him that that information was incorrect and got him
to retract that information. (State Ex. 3, Collins Interview DVD 2, 37:30-38:00.) ~Mr. Collins
repeatedly searéhed for the answers he believed ;the investigators wanted to hear to' the point
where the investigators even acknowledged it. (State Ex. 3, Collins Interview DVD 2, 22:55-
23:20.)

And just as the investigators in Preston told the defendant fhat he.wduld be free to go
after he answered their questions, the investigators in this case promised'.Mr. Collins that they
were going to let him go home and would not arrest him after the interrogation. Mr. Collins
even asked at one point if they were going to let him go home before he divulged information.
Perhaps most importantly, the investigators in Preston made the same promise that the
investigafors made in this case, which is that the answers to the questions would remain in the
file aﬁd would not be disclosed to anyone else.

| In sum, there aré séveral'important similarities between Preston and the ppesént casé, and
the State’s attempt to distingufsh it rings hollow. As the court explaihed in Preston, interrogating
officers may sometimes make false representations concerning the crime or invesfigation, ‘but.'
they cannot make false promises, whether direct or implied, however slight. Id., 751 F.3d at

1026 (citing Hutto v. Ross, 429 U.S. 28, 30 (1'976)). Hefe, the investigators falsely promised



Mr. Collins that his statements would not leave the room and the video of the interrogation would
remain in their files. As a result, the Court should find that Mr. Collins’s consequent statements
were not voluntarily given. ;

B. Promises of Leniency

The Statg aiso argues that the investigators made no promises of leniency or threats of
_ harsh sentencing to extract Mr. Collins’s statements. According to the State, the investigators
merely said théy would speak to the solicitor and try to get him as much help as they could after
Mr. Collins confessed. In 50 doing, the State disregards the most coercive aspect of the
investigators’ threats and promises of leniency.

As stated in Appellant’s Initial Brief, the investigators threatened Mr. Collins that he
would die in prison if he did not answer their questions truthfully and give them information to
assist in their desired goal of getting Marissa Cohen. (State Ex. 3 — Coilins Inter;/iew DVD 3
21:00-22:30.) One of the investigators then stated: “It’s not you I want; it’s Marissa. I promise
my right hand to God.” Id. (emphasis added). The implication of these statements is that the
investigators would not pursue charges against Mr. Collins if he would provide information that
would help them prosecute Ms. Cohen. When they are combined with the investigators’ repeated
entreaties to Mr. Collins to “save” himself and promises that his statements would not leave the
interrogation room, there can be no doubt that the investigators were making threats of harsh
punishment and .promises of leniency that depended on Mr. Collins’s cooperation in the
interrogation.

While the State may choose to ignore these coercive tactics of the interrogators, the Court

should not.



intelligence impaired his ability to understand his rights against self-incrimination and made him
susceptible to the deceptive interrogation techniques of the investigators.
incredibly claims that “the only evidence in the record regarding Appellant’s lack of intelligence

was his own self-serving teétimony and even that testimony lacked credibility because of its

C. Intelligence

The State also disregards compelling ‘evidence demonstrating that Mr. Collins’s low

inherent contradictions.” (Resp. Initial Br. p. ‘15.) A

record, which is replete with examples of how Mr. Collins lackc'dl intelligence and suffered from

An abundance of evidence, however, contradicts the:State’s mischaracterization of the

cognitive impairments, including the following:
. . \

" Mr. Collins’s education was limited, and he did not attend school past the

9" grade. (Competency Evaluatlon Rep.p. 3.)

When he did attend school he was placed in special educatlon classes.
({d.)

Mr. Collins suffered a stroke in 2013, which caused a partial loss of the
ability to produce language, altered his mental status, and made him suffer
from dysarthia. (Id at p. 4.) His treating neurologist concluded that his
symptoms were consistent with encephalopathy. (Tr. p. 18, line 13 —p.
20, line 7.)

As part of his competency evaluation, the evaluators administered the
Montreal Cognitive Assessment (“MoCA”). Mr. Collins had a MoCA
score of 18 out of 30, which is just above the average score for
Alzheimer’s patients. and  indicates global impairments in
visuocontructional skills, language, attention, abstraction, and delayed
recall. (Competency Evaluation Rep. p. 5.)

2 The State claims Mr. Collins’s contradictory testimony about whether he understood his
Miranda rights shows that he was intelligent enough to waive his rights. (Resp. Initial Br. pp.
14-15.) However, Mr. Collins repeatedly stated that he did not understand those rlghts at the
time he was belng 1nterv1ewed (Tr. p. 282, line 23 — p. 284, line 13; p. 294, line 12 — p. 295,

line 5.)

In fact, the State



e - During his competency interview with the evaluators, Mr. Collins was - '
unable to identify the current president of the United States and,
wrongfully identified “Kennedy” as the first president. (/d.)

. Mr. Collins provided two separate statements to the police as part of the -
investigation, and both times the investigators had to write his statement
for him because he was not good at writing: (Tr. p. 731, lines 6-7; p. 761,
lines 9-22; State Ex. 1; State Ex. 3 Collins Interview DVD 2B, 4:30-5:00.)

o One of the éompetency evaluators admitted during the competency

' hearing that there were indications that Mr. Collins was intellectually
impaired. (Tr. p. 36, line 19 — p. 37, line 19.) This was consistent with
the finding in the competency evaluation report that Mr. Collins “does
indicate some degree of impairment in general intellectual functioning, as
evidenced by his self-reported issues in school and observed during the
evaluation . ..” (Competency Evaluation Report p. 6.)

e . The trial judge acknowledged that the evaluators concluded that Mr.
Collins had “some intellectual disabilities or impairments.” (Tr. p. 117,
lines 20-22.) - ' ‘

o The video recording of Mr. Collins demonstrates that he lacked

communication skills and was often confused. (State Ex. 3 Collins
Interview DVD 1, 2, 2B, and 3.) .

This evidence relating to Mr. Collins’s intelligence and mental condition must be
considered in determining the voluntariness of his statements. “[A]s interrogators have turned
to more subtle forms of psychological persuasion, courts have found the mental condition of the
defendant a more significant factor in the ‘voluntariness’ calculus.” Colorado v. Connelly, 479
U.S. 157, 164 (1986). “It takes less in terms of threats or other means of inducing fear to interfere
with the deliberative processesAof one whose capacity for rational choice is limited than it takes
to affect the deliberative prqcésses of one who capacity is not so limited.” Smith v. Duckworth,

910 F.2d 1492, 1497 (7th Cir. 1990). As a result, Mr. Collins’s impaired mental condition and

low intelligence further support a finding that his statements were not voluntary.



1L The trial court erfed by not requiring further evaluation of Appellant’s competency
based on the examiners’ conclusion that there were indications that Mr. Collins
suffered from an intellectiial or related disability.

In defending the trial court’s refusal to order further testing to determine whether Mr.
Collins suffered from aﬁ intellectual or related disability in accordance with S.C. Code Ann. §
44-23-410(D), the State ignores the plain language of that statute and claims th.at no further
testing was required because the Department of Menfal Health (“DMH”) did not diagnose him
with an intellectual disability.

The State’s interpretation of § 44-23-410(D) is incorrect because it is based on the
circular logic that evaluation by the Department of Disabilities and Special Needs (“DDSN”) for
competency to stand trial based on a defendant’s suspected intellectual disability is only
warran‘ted when DMH makes a diagnosis of an intellectual disability. - However, the statute . '
dictates that DMH is neither qualified nor authorized to make a diagﬁosis of an intellectual or
related disability. Instead, the General Assembly has authorized only DDSN to make that
determination. | )

The plain language of § 44-23-410(D) requires that DMH “not .render an evaluation on
the person’s mental capécity” if an examiner designated by DMH “find indications of intellectual
disability or a related disability but not mental illness.” Thus, for the evaluation to be referred
to DDSN, there orﬂy needs »to be an “indication” of intellectual disability — not a diagnosis.

Here, there can be no doubt that Mr. Collins presented indications of an intellectual or
reléted disability. In fact, the DMH evaluators acknowle-dged that” Mr. Collins had an
“intellectual impairment” and “does indicate some degree of ifnpairment in general intellectual
functioning.” (Tr. p. 37, lines 1-7; Competency Evaluation Rep. p. 6.) These findings alone

required DMH not to render an opihion about his competency. Nevertheless, the DMH



evaluators completed the evaluétion and issued a report finding Mr. Collins competent to stand
trial because his impairment did not meet the clinical definition of an “intellectual disability”
because, in their opinion, ﬁe did not have broblems with adaptive functioning. In so doing, DMH
usurped the statutory role of DDSN.

- Moreover, DMH’s competency evaluétion was incomplete because it did not consider
whether Mr. Collins had a ‘;related disability” under § 44-23-410(D)." As stated above, this

statute prohibits DMH from rendering a competency evaluation for individuals with “indications

of an intellectual disability or relétéd disability.” Id. (emphasis édded). While DMH refu-sed to
assign a diagnosis of an intellectual d'isability based én its finding that Mr. Collins did not have
impairments in adaptive functioning, its finding of intellectual impairments was a sufficient
indicator of a “related disability” under § 44-23-410(D).

Either way, the trial court had sufficient indications of both an “intellectual disability”
and a “related disability” to refér Mr. Collins té DDSN for further evaluation. Its failure to do
so violated § 44-23-410(D). -

CONCLUSION

For the foregoing reasons, Mr. Collins respectfully requests that the Court reverse his
conviction based on his involuntary confession or, in the alternative, reverse and remand the

matter for further evaluation of competency to stand trial under S.C. Code Ann. § 44-23-410.

10



August 29, 2019
Charleston, SC

C B

E. Brandon Gaskins (S.C. Bar'No. 72374)
Moore & Van Allen PLLC" '
78 Wentworth Street

Charleston, SC 29401

Phone: (843) 579-7038

- Facsimile: (843) 579-7099

brandongaskins@mvalaw.com

Court Appointed Lead Counsel for Appellant

Robert M. Dudek, Chief Appellate Defender
South Carolina Commission on Indigent Defense
Division of Appellate Defense )
1330 Lady Street, Suite 401

Post Office Box 11589

Columbia, SC 29201

Phone: (803) 734-1330

Facsimile: (803) 734-1330

Co-counsel for Appellant

11



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
Court of General Sessions , R E ‘

5P 03 20gg
Appellate Case No. 2018-002056 - C COU” f
Lower Case Nos. 2014-GS-22-00803 | 2014-GS-22-00804 0 Appea/s

Larry B. Hyman, Jr., Circuit Court Judge

TRE STALE, ..vvvveieieiieeciirie ettt et et Respondent,

Randy CoOlliNS,......coovieeriiriereieiciiiiiiie e Appellant,

PROOF OF SERVICE

This is to certify that I have this day served counsel for the Respondent in the foregoing
matter with a copy of the foregoing Reply Brief of Appellant by depositing the same in the United |

States Mail with adequate postage affixed thereon to ensure delivery, addressed as follows:

Alan Wilson, Attorney General

Scott Matthews, Assistant Attorney General
South Carolina Office of the Attorney General
PO Box 11549 '

Columbia, SC 29211 _

Jimmy A. Richardson

Solicitor, Fifteenth Judicial Circuit
Post Office Drawer 1276

Conway, SC 29256



August 29, 2019
Charleston, SC

Lo

E. Brandon Gaskins (S.C. Bar No. 72374)
Moore & Van Allen PLLC

78 Wentworth Street

Charleston, SC 29401

Phone: (843) 579-7038

" Facsimile: (843) 579-7099

brandongaskins@mvalaw.com

Court Appointed Lead Counsel for Appellant

Robert M. Dudek, Chief Appellate Defender '
South Carolina Commission on Indigent Defense
Division of Appellate Defense
1330 Lady Street, Suite 401
Post Office Box 11589
Columbia, SC 29201

Phone: (803) 734-1330
Facsimile: (803) 734-1330

Co-counsel for Appellant

l



August 29, 2019

VIA U.S. MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Post Office Box 11629

Columbia, SC 29211

Re:  The State v. Randy Collins
Appellate Case No. 2018-002056
Lower Court Case Nos. 2014-GS-22-00803;
MVA File No. NB7900.16

Dear Ms. Kitchings:

2014-GS-22-0080§C

Moore&VanAllen

E. Brandon Gaskins
Attorney at Law

T 843 5797038
F 8435798738
brandongaskins@mvalaw.com

Moore & Van Allen PLLC

78 Wentworth St.
Charleston, SC 29401-1428

Mailing Address:
Post Office Box 22828
Charleston, SC 29413-2828

ECEIv

SEP 03 2019

Cour of Appeals

Enclosed for filing please find an original and one (1) copy of the Initial Reply Brief of Appellant,

with Proof of Service.

Please file the originals and return a filed-stamped copy of each to our office in the self-addressed

stamped envelope provided.
Thank you for your assistance with this matter.
Sincerely,

?{[OORE & VAN ALLEN PLLC

-

E. Brandon Gaskins

EBG/wss
Enclosures: as stated.

cc: Robert Michael Dudek, Esquire (w/enclosure)
Alan McCrory Wilson, Esquire (w/enclosure)
Scott Matthews, Esquire (w/enclosure)
Jimmy A. Richardson, Esquire (w/enclosure)
Randy Collins (w/enclosure)

Charlotte, NC
Charleston, SC



08/29/2019
US POSTACE
a geeoq “ .

b 10
NEOPOST

08/29/2019 __
US POSUAGEIE

Mdore&VanAIIen

Moore & Van Allen PLLC

SEP 03 2019
SC Court of Appeals

78 Wentworth Street
Post Office Box 22828
Charleston, SC 29413-2828

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Post Office Box 11629

Columbia, SC 29211

8669/NB7900.000016

$012.50¢

ZIP 29401
041M11288443

$006.70¢°

ZIP 29401
041M11288443

s ey
LT

| i_-l;'pj‘-,_:n:pt;;

;

e




