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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
JYeremy Jerome Knight, Case No.: 2005-CP-42-00520
S.C.D.C. No. 283089,

Applicant,
ORDER OF DISMISSAL
V.

State of South Carolina,

)

)

)

)

)

)

)

)

)
Respondent. )
)
)
)

This matter comes before the Court by way of an application for post~conviction relief
filed February 23, 2005. The State made its Return to the application on July 22, 2005, This
Court presided over an evidentiary hearing on September 18, 2006 in Spartanburg County, South
Carolina. Applicant was represented by his appointed counsel C. Kevin Miller. Respondent was
 represented by S. Prentiss Counts and Paula Magargle of the South Carolina Attorney General’s

Office. Following the end of testimony at the hearing, the record was left open to allow fo L; thgn

\'I

-

|

2

IX'd

deposition of appellate counsel. As of today, the matter remains open.

Ny 6188
S

.
Apphcant s appomted counsel, C. Kevin Miller, was disbarred from the practice of ng 1:1 i

South Carolina, effective March 7, 2012, In the Matter of C. Kevin Miller, Appellate Case Nc; ' r? )
‘201 3-002345, Filed January 2, 2014, On August 22, 2018, Jordan A. Cox, of the South ngbhqa‘.'f.
Attorney General’s Office indicated that based upon Mr. Miller's disbarinent, Applicant required

the appointrnenf of new counsel to resolve his outstanding application for post-conviction relief.

On August 27, 2018, the Court signed an order that both relieved Miller and required new

counsel be appointed for Applicant. Susannah Ross, Esq. was appointed to represent Mr. Knight

91:&
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on September 14, 2018. On January 28, 2019, Applicant moved for a de novo evidentiary
hearing to be held. Respondent opposed this motion and requested a final ruling based upon the
record. On February 24, 2019, the Court ordered a de novo evidentiary hearing should be
scheduled in faimess to all parties.! On May 7, 2019, Applicant filed an amended application for
post-conviction relief,

On May 14, 2019, this Court presided over an evidentiary hearing at the Spartanburg
Court Courthouse in South Carolina. Applicant was represented by Susannah Ross. Respondent
was represented by Jacob A. Isenberg and Johnny James of the South Carolina Attorney
General’s Office. Applicant testified on his own behalf at the evidentiary hearing. Applicant’s
trial counsel, Karen Hatcher (“Trial Counsel”) testified on behalf of Respondent. Also,
Applicant’s appellate counsel, Joseph Savitz (“Appellate Counsel”) testified on behalf of
Respondent, Finally, the Seventh Circuit Solicitor who prosecuted Applicant, Trey Gowdy, I,
(*Congressman Gowdy™) testified on behalf of Respondent. . The Court had before it Applicant’s
records from the South Carolina Department of Corrections, a copy of the original trial
transcript, appellate records, and records of the Homry County Clerk of Court regarding the

subject convictions, After a thorough review of all the evidence and testimony in the recordshis)?

o =
=i

Court finds Applicant has not met his burden of establishing any constitutional deprivati@fg's N

' S
other grounds entitling him to relief and denies and dismisses this application with prejudice? <55

' Judge Doyet A. Early based this order on the following facts: 1) Applicant is serving life
in prison for murder; 2) Original PCR Counsel presented one issue at the 2006 evidentiary
hearing and failed to address the matter before being disbarred six years later; 3) the Court had
no independent recollection of the 2006 PCR. hearing or witness testimony; and 4) the Court’s
impending retirement would not allow time to follow through on the matter.
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1. PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Spartanburg County Clerk of\ Court. Applicant was indicted at the April
2002 term of the Spartanburg County Grand Jury for murder (2002-GS-42-1401).

Beginning on July 8, 2002, Applicant sat for trial based upon the charge of murder. At
trial Applicant was represented by Karen Quimby and Michael Bartosh. The State was
represented by' Solicitor Trey Gowdy, III, and Assistant Solicitor Susan Olmert. On July 10,
2002, the jury Afound Applicant to be guilty of murder. Later that day, Judge Dertham Cole
sentence Applicant to life in prison without the possibility of parole.

Applicant filed a timely notice of appeal and a direct appeal we;s perfected by Deputy
Chief Attorney, joseph Savitz, IIJ, ﬁom the South Carolina Office of Appeliate Defense.

Appellate Counsel raised the following issue:.

Whether the Judge erred in refusing to instruct the jury on a
voluntary mansiaughter charge.

By unpublished opinion decided on February 18, 2004, the South Carolina Court of Appeals
affirmed Applicant’s convictions. 2004-UP-105. The Remittitur was issued on March 5, 2004. _

II. PRESENT APPLICATION

~o W

. : = 2
In his post-conviction relief application, Applicant alleges he is being held unlawfulfy for: =2
the following reasons: LT
Lo € = ‘:
1. Ineffective assistance of trial counsel A "5
a. Failure to reviewdiscovery and trial strategy with applicant - U
b. Failure to convey plea offer )=

c. Eliciting and failure to object to investigator’s testimony as to the ultimate
issue when he said that only the murderer could tell what happened and he
did; (Tr. 256, L. 23)
d. Failure to advise the dpplicant to testify
e, Failure to tdke exception to the jury instruction on murder (Tr. 367)

J
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2. Ineffective Assistance of Appellate Counsel
a. Failure to brief the argument that the Applicant’s statements were
improperly admitted
b. Failing to argue that Judge Cole’s reasoning that the ambiguous statement
attributed to the Applicant that he “tried to set her up from behind” meant
- that he initiated a physical assault or restraint was an improper judgment
' of the facts. '

Applicant requests relief as follows:

* New Trial |
At the evidentiary hearing, Applicant proceeded forward on all allegations except failure to
convey a plea offer. Instead, Applicant’s Counsel notified the Court he knowingly and
voluntarily withdrew this claim. |

118 SﬁMMARY OF TESTIMONY PRESENTED AT EVIDENTIARY HEARING

Appiicant
Applicant testiﬁed on his own behalf at the evidentiary heating. Applicant testified he

brieﬂy reviewed the case with Trial Counsel. He further testified to not being satisfied because:
they only met once before trial. Applicant testified he did not retum to Spartanburg from SCDC

N U’!
untjl it was time to prepare for trial. Applicant testified thete was very little dlscussxon&'f hlgn

-fn-

thirty year plea offer. He testified Trial Counsel did not give an opinion about his cha,@es ;}t—f’—w

]
—a-~.':

“ . A ""
trial. ) x-,-.‘.:,

Applicant testified Trial Counsel reviewed the details of a pre-trial voluntary stat)ement
heanng with him. He could not recall whether she reviewed specific case law w1th hnn
~ Applicant testified he could not remember whether they reviewed options, after losing the pre-
‘trial hearing based upon a confession.
Applicant testified Trial Counsel did not review voluntary manslaughter with him beyond

the minimum and maximum sentencing range. He further testified they never discussed
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involuntary manslaughter. Applicant testified he would have pled if he had known voluntary

manstaughter would not be charged to the jury. He ﬁlﬁher testified he would have pled guilty if
they had discussed the offer moré.

| - Applicant testified he disc'ussed the pre-trial hearing with Appellate Counsel. Applicant
further testified he believed the statements coming in at trial were damaging.

Applicalnt testified he did not recall agreeing he spent a good amount of time with Trial

/»Counsel at his original PCR hearing. However, Applicant agreed his current testimony is
:inconsistent with his opinion of Trial Counsel at the original PCR hearing.

Applicant écknowledged he had an dpportunity to sleep on the day he gave his first
confession. Applicant acknowledged he had an opportunity to sleep the night before giving a
second confession. However, Applicant claimed he could not sleep based upon doing cocaine
sometime that day.

Applicant testified it was his decision not to testify at trial. However, Applicant did not
recall telling the trial court he reviewed all discovery with Trial Counsel. Applicant testified he
had not reviewed the transcript. Applicant further testified he could not remember talking to the

trial court seventeen years ago. However, Applicant testified he did remember his necklace

N O3
being found next to the victim. S P ~
. o ;‘—_3 b
& oo
Applicant testified he did not remember anything between being arrested and giv@ thie E; -
(9% ] R _:: ;:": N -

first statement. Applicant testified he remembered giving the first statement. He claimed his_

-

first statement was based upon just agreeing with law enforcement. However, they \g;ére‘;gbtf-
. AR
satisfied so they wanted a second statement. Applicant did not remember whether he requested

food, water, or sleep between giving statements. He did not know why the statements shoutd
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Trial Counsel

Trial Counsel testified on behalf of Respondent at the evidentiary hearing. Trial Counsel
testified the Public Defender’s Office took Applicant’s case on the same day he made his second
confession. A day later, an employee in the Public Defender’s Office interviewed Applicant in
jail. Trial Counsel was assigned the case sometime within a week.

Trial Counsel testified she first met Applicant March 4, 2002. She brought two
investigators from her office to this meeting. At the meeting, Trial Counsel went over both
statements with Applicant. She had a copy of the second statement, but not the first. Trial |
Counsel further reviewed Applicant’s fecord, drinking, willingness to do polygraph, general’
background information, preliminary hearing rights, and bond hearing details. She further gave
Applicant the opinion that his bond would likely be revoked. Additionally, she reviewed
information Applicant had about the victim which included getting a list of mutual friends with
Applicant. Finally, Trial Counsel got Applicant’s parcntal: contact information so she could
inform them about the details of his case.

Thereafter, Applicant was relocated to Kirkland. Trial Counsel received discovery on
April 9, 2002. At this point, she had a copy of both confessions given by Applicant. Shortl%
after, Applicant was moved to McCormick. Tnal Counsel testified it was difficult to mcéf\m@l:
Applicant because he was housed in SCDC. ; r\> g

On May 16, 2002, Trial Counsel received an email from Congressman Gowdyez Th; ;
email contained information that a thirty year offer would probably be the best he comi_'zgiw;e., :
Applicant. Trial Counsel testified Congressman Gowdy followed up somt;.time later asking.if

Applicant would have been willing to accept this offer.
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Trial Counsel testified she was notified -by the Seventh Circuit Solicitor’s Office that
DNA test results were coming in June 2002. On Jure 14, 2002, Trial Counsel was given
advance notice about the results of the DNA test. On June 21, 20002, Trial Counsel received
official results of the DNA test. The results showed this victim’s DNA was on Applicant’s
sweater. Furthermore, Applicant’s DNA was found under the victim’s ﬁﬁgemails. ‘

On June 26, 2002, Trial Counsel met with Applicant. They went over the benefits and
consequences of going to trial as opposed to taking a plea offer, results of the DNA test,
Emergency Medical Services report, and material phone records. Additionally, Trial Counsel
testified they reviewed trial strategies, takiné a plea offer, alibi defense, clements of murder,
elements of voluntary manslaughter, elements of involuntary manslanghter, and the burden of
proof for a guilty verdict. She testified Applicant rejected taking a plea offer. At the conclusion
of this meeting, Trial Counsel and Applicant agreed the focus should be on suppressing the two
confessions.

On June 27, 2002, Trial Counsel asked Congressman Gowd_s} for full access to review
Applicant’s file. Congressman Gowdy has an open door policy which provided Trial Counsel
full access to anything needed in discovery. Trial Counsel went and reviewed the file. To the
best of her knowledge, Trial Counsel would have had anything needed after reviewing thegxtix?a

“w I

" file. On the same day, Trial Counsel met with Applicant. She testified they would hav&wenb—
[T =

over anything not previously reviewed. She further testified Applicant again rejected ta"lgu'lgt ég :

;Y "5"—);.

- .
- [ |
f .

plea offer.

——
..

On July 1, 2002, Trial Counsel met with Applicant, Trial Counsel testified Appliéfa’m still

wanted to go to trial instead of taking a plea offer.
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Trial Counsel testified she would have customarily wamned her clients of their chances at
cach stage of the case. In this case, Trial Counsel testified she would have warned Applicant of
his chances of suppressing both confessions. Furthermore, Trial Counsel testified she would
have warned Applicant of his chances of securing a lesser inclp.ded offense jury charge at trial.

Trial Counsel testified she notified the Solicitor’s Office Applicant desired to reject the
plea offer. On July 2, 2002, Trial Counsel received final discovery. Trial Counsel testified

_nothing was introduced at trial that she did not have access to in final discovery.
After plea rejection, Trial Counsel spent the following week preparing for trial. She met
‘ with witnesses as well as the investigators from her office.

Trial Counsel testified her strategy was to suppress the two confessions. Trial Counsel |
testified she notified Applicant there was not much else to £0 on. TﬁaI Counsel testified she met "
with Applicant to prepare for the pre-trial suppression hearing. She testified they were same
page with a timeline of events. She further testified they went over what questions would be
asked as wellias other witnesses to expect.

Trial Counsel testified she remembered the confessions being ruled admissible at a pre-
trial hearing. Trial Counsel testified her custom in this situation would be to consult with the
client about a change of heart. Trial Counsel testified she would ask if they wanted to plead

straight up in these situations. However, Trial Counsel testified Applicant wanted to @ceé@

e

s

».7.

T -

A
pe}

L
T

with triai.

d £23NY

L e~ s

Appellate Counsel
Appellate Counsel testified on behalf of Respondent at the evidentiary hhéarmgi—1

€
Specifically, he worked at the Office of Appellate Defense. for 26 years. Appellate GSunsél

testified half of the cases he took were homicides.
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Appellate Counsel testified, based upon experience, about ninety percent of cases with

confessions in evidence also had Jackson Hearings in transcript. Appellate Counsel testified a

| person would need to have been misled, tricked, denied food, denied water, or on drugs for the

~ confession to be inadmissible. He fusther testified Jackson Hearings are a run of the mill issue to

raise on appeal. Appellate Counsel elaborated by saying defendants are always tired and hungry.
Therefore, raising it based upon being tired or hungry was not meritorious. Appellate Counsel
further stated he had to look at the totality of circumstances standard when assessing this issue.
Appellate Counsel testified it was not unusual, based upon experience, Applicant did not
write his own statement. Based upon ex}pe:ience, Appellate Counsel testified defendants
routinely asked law enforcement to write their statement. Appellate Counsel further testified the
failure to record this confession made no difference on appeal. Appellate Counsel testified he

purposefully did not brief the Jackson Hearing. Instead, Appellate Counsel testified he only

| briefed the failure to charge involuntary manslaughter issue. Appellate Counsel testified he
would not have changed, added; or subtracted any issues concerning this brief. However,
Appellate Counsel testified he would have spent more time on thg issue briefed.

Appellate Counsel testified he does not remember anything about the malice instruction.

Appellate Counsel further testified he did not remember why he forgot to put certain itemg from:
= Feyc
. the transcript in his brief. Specifically, Appellate Counsel testified he did not remember vghy hgiin

Per JE =

=g =™

decided not to include a comment from the Trial Judge concerning Applicant provokiﬁ’g thé'f' :

confrontation. Appellate Counsel testified he did not know if this would have made a diffc'i‘?éncg.'. R

<w
-

[9%)
=
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Congressman Gowdy

Congressman Gowdy testified on behalf of Respondent at the evidentiary hearing.
- Congressman Gowdy testified he worked at the United States Attorney’s Office for six years
before becoming the Seventh Circuit Solicitor in 2001. ’

Congressman Govw;'dy testified he had an open file discovery policy. He further testified
this was identical to his practice at the United States Attorney’s Office. Specifically, he testified
this policy allowed opposing counsel access to everything. He further testified his office would
supﬁlement discovery as needed, give notice 61‘ new discovery, and make copies for anything
opposing counsel required.

Congressman Gowdy testified his plea offer policy centered upon the victim in the crimé.-' _
Congressman Gowdy testified he would figure out whether there was an easily idenﬁﬁablé. |
victim or not. Theteafter, Congressman Gowdy testified he would consult the family on a plea

-offer for homicide cases. Based upon track recolrd, Congressman Gowdy opined he did not make
many offers for homicide cases. Congressman Gowdy testiﬁegi his policy was usual_ly not to stop
& defendant from pleading straight up. Finally, Congressman Gowdy never re-offered earliéf
plea when the case got to tﬁal. |

In this case, Congressman Gowdy testified he remembered meeting the victim’s father,

He further did not recall making an offer to Applicant.

1'dg

1~
1

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

AW 6162
HVLY

Y LY
A0l r';l"
—3t
Fil _:'

This Court has reviewed the testimony presented at the evidentiary hearing, obserfgd the
~r

2.

) J:
e e X -I

7 w
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony~

accordingly. Further, this Court has reviewed the records submitted to it by the parties ﬁ_hd the

L
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legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court
makes the following findings based upon all of the probative evidence presented.
A. Ineffective Assistance of Trial Counsel
Applicant’s allegations of ineffective assistance of counsel are without merit. In a PCR
action, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
_ counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the

proper functioniﬁg of the adversarial process that [it] cannot be relied upon as having produced a

just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334
S.E.2d at 814. |

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s

performance was deficient. Strickiand, 466 U.S, at 686; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong; the court measures an attorney’s performance by its
" “reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S, at 690). The proper measure of performance is whether the

attorney provided representation within the range of competence required in criminal cases.
‘ N @2
Butler, 286 S.C. at 442, 334 S.E.2d at 814, “Counsel is strongly presumed to have renﬁQErecfE £
2a 0
o s
adequate assistance and made all significant decisions in the exercise of reasonable profcsﬁ@na’l’ o
N e

.
LA

[ X}

judgment.” Id. (citing Strickland, 466 U.S. at 690). “When counsel focuses on some issugs to

the exclusion of others, there is a strong presumption that he [or she] did so for tactical rgsons
&

rather than through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing

Strickland, 466 U.S. at 690). The Court, in determining deficiency, must affimmatively entertain
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the range of possible reasons counsel may have had for proceeding as they did. Cullen v,
Pinholster, 563 U.S. 170, 196 (2011); Harrington v. Richter, 562 U.S. 86, 109-10 (2011).
“[E]ven if an omission is inadvertent, relief is not automatic. The Sixth Amendment guarantees
“reasonable competence, not perfect advocacy judged with the benefit of hindsight.” Yarborough

at 6; see also Murphy v. Davis, 901 F.3d 578, 592 (Sth Cir. 2018) (“[Clounsel’s performance

need not be optimal to be reasonable.”), Applicant must overcome this présumptiou to receive
relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625.

Second, counsel's deficient performance must have prejudiced Applicant suchy that “there
is a reasonable probability that, but fdr counsel's unprofessional errors, the result of the

proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “The

prejudice analysis requires the court deciding the ineffectiveness claim to consider the totality of

the evidence before the judge or jury.” United States v, Basham, 789 F.3d 358, 371-72 (4th Cir.

2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 201 1)).

- The standards do not establish mechanical rules; the ultimate focus of inquiry must be on -

the fundamental faimess of the proceeding whose result is being challenged. Strickland, 466 .

U.S. at 696. A court need not first determine whether counsel’s performance was deficient
before examining the prejudice suffered by the defendant as a result of the alleged deficiencies;

if it is casier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudxc%

= o

that course should be followed. Id. at 696-97. = =
5 3.
L Failure to review discovery and trial strategy o o ¢ -

o G

Applicant contends Trial Counsel failed to adequately review how the lesser-iricfuded -

f1€=l

offenses of voluntary manslaughter and involuntary manslaughter applied to his case.
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Here, Trial Counsel credibly testified she reviewed all discovery with Applicant before
getting his final answer on the plea offer. In this meeting, Trial Counsel testified to going over
voluntary manslaughter, involuntary manslaughter, and trial strategies with Applicant. That
same day, Trial Counsel credibly recalled reviewing the file at the Seventh Circuit Solicitor’s
Office.2 Trial Counsel credibly assessed she would have reviewed anything outstanding with
Applicant at their meeting documented the following day. Trial Counsel credibly testified she
told Applicant the best strategy would be to attempt to suppress the two confessions, She
credibly recalled preparing Applicant for the pre-trial suppression hearing. Counsel remembered
losing the hearing. She credibly testified her custom would be to ask if a client wanted to
proceed with trial or plea straight up. Trial Counse] testified her custom was also to evaluate her
client’s chance at each stage of the case. She credibly recalled Applicant wanting to move
forward with trial as planned.

On the other hand, Applicant testified he was not satisfied because they orily met once
before trial. Applicant testified they only reviewed the sentencing range of voluntary
manslaughter. He testified they reviewed nothing about involuntary manslaughter, Finally,
Applicant could not recall whether they discussed case law on admitting confessions.

Accordingly, Applicant has failed to provi(ie consistent testimony. Applicant testified at
his original evidentiary hearing that Trial Counse] spent a “good bit of time” with him. (PCR Tr.

N U3

7, L. 17-9). This is inconsistent with his current position that they only met once which in%ud:e?‘;p
P -

= IO
a brief conversation. On the other hand, Trial Counsel provided a detailed ¢xplanatiq'€abg‘uf¥ “~
L Eruar”

meeting three times in one week. Among those meetings, Trial Counsel reviewed all discovery- ..

~ as well as finalized a trial strategy. Afier the suppression hearing, Trial Counsel re-eval@tedithe'
e

-—

2 Congressman Gowdy credibly testified his custom was to make all documents in .
evidence available in the file for opposing counsel. '
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situation with Applicant. Thxs Court finds Trial Counsel to be more credible on the issue of
discovery and trial strategy review, Therefore, this Court finds Applicant has failed to overcome
the burden to prove Counsel was deficient for failing to review discovery and trial strategy with
him. |
2. Failure to convey plea offer’

Applicant contends Ttial Counsel did not give an opinion about his chances at trial during
their brief discussion about a thirty year plea offer. "[A]s a genezal rule, defense counsel has the
duty to communicate formal offers from the prosecution to accept a plea on terms and conditions

that may be favorable to the accused.” Missouri v Frve, 566 U.S. 134, 145 (2012); see also

Davie v. State, 381 S.C. 601, 609, 675 S.E.2d 416, 420 (2009) (adopting "rule that counsel's
failure to convey a plea offer constitutes deficient performance™). When aIIeéing plea counsel _‘ |
was deficient in his or her handling of a plea offer, an applicant "must demonstrate a reasonable
probability that: (1) he 'would have accepted the earlier plea offer had [he] been afforded
 effective assistance of counsel;' (2) "the plea would have been entered without the prosecution
canceling it or the trial court refusing to accei)t it;" and (3) “the end result of the criminal process
would have been more favorable by reason of a plea to a lesser charge or a sentence of less
prison time." Collins v. State, 422 S.C. 250, 262, 810 S.E.2d 87 1, 877 (2018) (citing Missouri v.
Frye, 566 U.S. 134, 147 (2012)); see Lafler v, Cooper, 566 U.S. 156, 164 (2012) (stating "a

defendant must show that but for the ineffective advice of counsel there is a reagghabld

“w 0

probability that the plea offer would have been presented to the court (i.e., that the de‘.. dant”)
. :,',r_ .:X- ....,
- P g
would have accepted the plea and the prosecution would not have withdrawn it in fight of ="’
. m5 e o

: =, -

- w ? : "
* PCR Counsel withdrew this allegation after Applicant and Trial Counsel testifitd. For
cautionary reasons, this Court will make meritorious findings of fact and conclusions of law on

the allegation. :
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intervening circumstances), that the court would have accepted its terms, and that the conviction
or sentence, or both, under the offer’s terms woﬁld have been iess severe than under the judgment
and sentence that in fact were imposed"). If an applicant is able to meet the requirements set
forth above, the appropriate relief is to require the State to re-extend the previous plea offer to
Applicant. Lafler, 566 U.S. at 174. ("The cotrect remedy in these circumstances, however, is to
- order the State to reoffer the plea agreement.")

Communication of Plea Offer

Hére, it is undisputed Trial Counsel made Applicant aware of a thirty year plea offer.
The dispute lies in just how much this offer was discussed before it went off the table. Applicant
indicated in his testimony the conversation about this plea with Trial Counsel was too brief. He
further testified they only met one time before trial. Applicant felt Counsel wronged him by not
offering an opinion on the plea. Specifically, Applicant felt Counsel should have compared it to
the potenfia.l consequences of going to trial.

On the other hand, Trial Counsel credibly recalled going over the plea offer in multiple
meetings with Applicant., Trial Counsel credibly recalled Applicant rejected the plea multiple
. times. Trial Counsel credibly reasoned Applicant wanted to focus on suppressing the two
confessions. Trial Counsel also credibly proffered she would customarily warn clients of their
trial chances as well as chances at each stage of the case.

~y WD
S 3

Accordingly, Applicant has failed to provide consistent testimony. Applicant testf_ged é 2
R o ~. ~i

L %) |

his original evidentiary hearing that Trial Counsel spent a “good bit of time” with him. (BER Tr. "
R

7, L. 17-9). This is inconsistent with his current position that they only met once which h-'?cluc‘ibd'\ Tt

a brief conversation about the plea offer. It is also inconsistent with Trial Counsel’s vg#iofn :Qf '

events who recalled discussing the plea multiple times with Applicant. In those discussions, her
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custom was to warn clients about their chances with each stage of the case including suppression
hearings) and lesser-included offense _convidtions. -She concluded A;;plicant rejected multiple
times with the instruction to stay focused on suppressing his confessions. The plea offer was
. formally rejected on or before July 2, 2002. The pretrial suppression hearing was not until July
8, 2002. There is no evidence the offer was made available after the trial court ruled both
confessions were admissible. Therefore, this Court finds Counsel provided testimony consistent_
with the record. Additionally, this Court ﬁﬁds Applicant has failed to provide suﬂiciept

~ evidence 1o overcome the burden to prove he would have accepted the plea offer with effective

assistant from Trial Counsel.

Entering Plea without Solicitor interference

Applicant must prove the prosecution would not cancel the plea offer if he had accepted
it. Applicant testified he would have pled if he had known the confessions were admissible.
Applicant also testified he would have pled if he had known voluntary manslaugh;er would not

| be charged to the jury at trial.

A‘dditionally, Congressman Gowdy crédibly testified his custom was to never re-offer a
plea after the expiration date. |

Trial Counsel testified she reviewed the plea offer with Applicant three times in the week
leading up to the expiration date.: Trial Counsel credibly testified Applicant rejected the offer

each time. Trial Counse! testified she also reviewed the probability of success for each uptﬁnmig
o2
stage of the case, ThlS included a discussion about confession suppression and voﬁnta:yw
"I S b i )

- "‘T"'

manslaughter. Subsequently, Trial Counse! cmdlbly testified she formally rejected the ocf%er on™'-

51_,,,
_M"'

the expiration date. Thereafter, Trial Counsel testified she spent the next week prepanng for.

< -
[

{
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trial, Trial Counse! testified Congressman Gowdy did not make a plea offer after the expiration
date.

Accordingly, Applicant has failed to provide evidence the material information would
have been available in a timely manner. First, Applicant believes he would have pled knowing -
the confessions were admissible. However, the plea offer clearly expired before the trial court
ruled on this issue. Applicant has not alleged he was unaware this pre-trial hearing would fall
after expiration. Second, Applicant believes he would have pled knowing voluntary
manslaughter would be disallowed from jury consideration. However, the motion to prevent a
voluntary manslaughter instruction was not made until after all the evidence was presented in
trial. (Tr. 323). Congressman Gowdy testified he did not customarily extend the plea offer to
these two stages in the case. Trial Counsel testified there was no plea offer available during
these two stages‘of the case. The information Applicant réquircd to plead guilty was simply
unavailable before the offer expired. Congressman Gowdy was under no duty to extend it again
in either circumstance. Therefore, this. Court finds Congressman Gowdy would not have -
followed through with the plea offer at either stage of the case Applicant would have accepted it.
Entering Plea with approval from Court

Additionally, Applicant must prove the c&urt would have accepted his plea agreement.
The alleged offer was to plead guilty to voluntary manslaughter. “Voluntary manslaughter” is
the unlawful killing of a human being in sudden heat of passion upon sufficient legal
provocation, State v. Knoten, 347 S.C. 296, 302 555 S.E.2d 391, 394 (2001). The exerch oﬁﬁ

l

“ legal right, no matter how offensive to another, is never in law deemed a provocation sﬁ'ﬁcf_iip
ot

to justify or mitigate an act of violence. State v, Norris, 253 S.C. 31, 39, 168 S.E. 2dU56 53‘7 g

(1969). “.- J'.'" )
& -
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Here, the trial court ruled as follows: -

In this case from both of the statements given by the defendant
there is no evidence from which you could reasonably find that any
any heat of passion, if it did exist, was based upon sufficient legal
provocation.

+ (Tr. 327). Thereafler, the trial court reasoned as follows

Whether he had good intentions or bad intentions, it doesn’t
matter. A person has a right to be free from assault and restraint,
and a person has an absolute right to resist an assault or a freedom
of their restraint. And the exercise of legal right can never be
considered as sufficient legal provocation to justify an assault or
taking a life.

(Tr. 328). The South Carolina Court of Appeals affirmed the trial court with the following

analysis;

Considering either version of events as stated by Knight, no facts
exist indicating Knight and Aull were fighting. Rather, the
evidence indicates Knight attempted to physically and verbally
restrain  Aull, while she attempted to defend herself.  This
evidence, without more, is insufficient to establish facts or
inferences demonstrating a legal provocation for reducing the
crime from murder to voluntary manslaughter. Thus, the circuit
\ court did not err by denying Knight’s motion to charge the jury on
' the law of voluntary manslaughter. n

1

Accordingly, this Court finds the evidence in the record suggests the facts were perceived, at the
time, as appropriate for voluntary mansiaughter. Applicant has failed to provide evidence any

~N )
material evidence in rebuttal. Therefore, this Court finds Applicant has not overcome the Brdsd .

‘ L R’f‘
, . , NN
lo prove a court would have accepted the facts and circumstances being appropnart\;iJ fogrz{;:" -
[N Ejg_'- =
voluntary manslaughter plea.® o .
3. Eliciting and failure to object to testimony on the ultimate issue ;‘ -
e
m H

—

4 Accordingly, this Court declines to address whether the end result of the criminal
process would have been more favorablie by reason of a plea to a lesser charge or a sentence of

less prison time,
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Applicant contends Trial Counsel failed to object to an opinion on the ultimate issue after
eliciting the testimony. To prove prejudice when challenging a conviction, the question is

whether there is a reasonable probability that, absent the errors, the jury would have had a

reasonable doubt respecting guilt. Brown v. State, 383 S.C. 506, 514, 680 S.E.2d 909, 914

~ (2009). “Reasonable probability” is identified as probability sufficient to undermine confidence
in the outcome of the trial. Ard v. Catoe, 372 S.C, 318, 329, 642 S.E.2d 590, 596 (2007). The

testimony at issue is as follows:
Q: Well, what do you think it was?

Al 1 don’t have an opinion on what the truth is. [ wasn’t there
and didn’t commit the murder. Only the person that did
could tell me that, and he did.

(Tr. 256, L. 22-5).

Here, the testimony came during the cross examination of Steve Denton by Applicant’s.
other trial Jawyer, Michael Bartosh.* Denton was the investigator who conducted a meeting with
Applicant leading to the second confession. This testimony came during ; line of questioning

| about Denton’s interrogation techniques. (Tr. 255). Initially, Denton testified he could not

identify any manuals or textbooks to support his technique for interrogation. (Tr. 255, L. 10-2).
Thereafter, Denton testified he wanted to conduct & subsequent interrogation after iden@ingj’(j
=

’ 2o
inconsistencies with the first confession. (Tr. 256, L. 10-4). This led to question atssug: 3

A VIR
However, the testimony immediately after that is as follows: eI
’ ’ [P
= <=
Q: So you had no idea what it was you were going to ask him ~
or tell him that you felt were inconsistencies. @

A: I knew what the inconsistencies were as far as what I saw
on the body and the first statement.

! Bartosh is now deceased.
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(Tr. 257, L. 1-4). It appears Barfosh decided to stick with his line of questioning on the Denton’s
identification of inconsistencies. It would have be unusual for Bartosh to object to a question he
elicited. Instead, a motion to strike along ﬁrith a curative instruction would have been the more
practical route. However, this may have brought unnecessary attention to the testimony. The
jury had the confession, recorded by Denton on behalf of Applicant, in evidence. The Assistant
Solicitor.only mentioned Denton in closing arguments to reiterate Applicant understood his Iégal
rights before signing the confession in evidence. (Tr. 342, L. 17-23). Accordingly, Denton’s
importance to this case was 'rncrely to reflect the confession was voluntary, Therefore, this Court
finds there is no reasonable probability a jury woufd have doubted guilt if the singular opinion
had been struck from the record. As a result, Applicant has failed to overcome the burden to
prove he suffered prejudice based upon the failure to object to the comment by Denton.
4. Failure to advise to testify at trial
Applicant contends Trial Counsel was deficient for failing to advise him he should testify
+ at trial. A defendant’s knowing and voluntary waiver of statutory or constitutional right must be
established by a complete record, and may be accomplished by colloquy between court and

defendant, between court and defendant's counsel, or both. State v. Ray, 310 S.C. 431, 437, 427

S.E.2d 171, 175 (1993). The trial court handled this issue as follows:

Mr. Knight, do you understand that when you are '
charged with a criminal offense that you — when
your cas¢ comes to trial you have an absolute right

Court:

to remain silent. o

( =2 T
Defendant: I understand, -~ 2
: T
. T 2
Court: No one can require that you take the witness stand; & W
not your lawyers, not the prosecutors, not the Court, weRS
not anyone. If you wish to take the witness stand =~ = 7 -

and testify, that's a decision that you can make. =~ *..:

And you have the right to testify if you ‘wish to, but &
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Defendant:

Court:

Defendant:

Court:

Defendant:,

Court:

Defendant:

Court:

Defendant:
Court:
Defendant:

Court:

~ Defendant:

Coui't:

no one can require that you do so. Do you
understand that nobody can make you testify?

Yes, sir, I understand that.

Do you also understand that if you wish to testify,
now is the only opportunity that you will have to do
so? And by that I simply mean that you can’t wait
until after the jury has reached a decision and if it
does not go to suit you, then you say, well, I'd
prefer to teil the juror or give them facts or evidence
or testimony. So you have to make your decision
when the time comes for you to make your
presentation. Do you understand that this is the
only opportunity that you will have to testify if you
wish to?

Yes, sir, [ understand.

And have your lawyers discussed with you the
advantages and disadvantages of testifying or not
testifying?

Yes, they have.

And do you understand what those advantages and
those disadvantages are?

Yes, § db.

Have you made a decision as to whether or not you
will testify?

Yes, I have,

And what is your decision?

I do not wish to testify.

Angd the fact that you do not wish to testify, is that
decision that you made of your own free will and
accord?

Yes, it is.

Did anyone suggest that decision to you?
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Defendant:  No, they didn’t.

(Tr. 321, L. 12-25) (Tr. 322, L. 1-25) (Tr. 323, L. 1-4).

Here, Counsel credibly testified she customarily advised a clieat about the benefits and
| consequences of testifying on their own behalf. In this case, 'C_ounscl credibly recalled it was
always Applicant’s final decision. However, Applicant testified he never had a conversation
with her about the benefits of testifying at trial. This is inconsistent with the record. Therefore,
this Court finds Counsel provided credible testimony on this issue. Accordingly, this Court finds )
Applicant has failed to overcome the burden to prove Counsel was deficient for failing to advise |
him about the benefits of testifying on his own behalf,

Additionally, Applicant contends_ he was prejudiced based upon not understand his rights
‘when he waived the right to testify, Hov‘vever,‘ this completely contradicts his above-mentioned
éolloquy with the trial court, Therefore, this Court finds Applicant has failed to overcome the
burden to prove he was prejudiced by any alleged failure to advise him to testify.

5. Failure to object to jury instruction on murder
Applicant contends Trial Counsel should have objected to a jury instruction given about

permissible inference of malice with murder. Counsel is not required to be clairvoyantdr (4
o D
- L
anticipate changes in the law that were not in existence at the time of trial. Gilmore v. Stazg; 387
- :! -

nN I 0
S.C. 453, 457, 445 S.E.2d 454, 456 (1994), overruled, on other grounds, by Brightman v-8tate, " I,
' 5

MY rme .
2

336 S.C. 348, 520 S.E.2d 614 (1999). The South Carolina Supreme Court held malice m:lafy not<
be inferred from use of a deadly weapon where evidence was presented to mitigate, exé;i)ke, ;Jr
justify the homicide. State v. Belcher, 385 S.C..597, 600, 685 S.E.2d 802, 804 (2009), overruled
by State v, Burdette, No. 2017-001990, 2019 WL 3437783 (S.C. July 31, 2019). However, The '

S.C. Supreme Court specifically held did not apply to convictions challenged on post-conviction
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relief. Beicher, 385 S.C. at 613, 685 S.E.2d at 810. In determining whether a defendant was

prejudiced by improper jury instructions, the court must find that, viewing the charge in its
entirety and not in isolation, there is a reasonable likelihood that the jury applied the improper
instruction in way that viol;tes the Constitution. Battle v. State, 382 S.C. 197, 204, 675 S.E2d °
736, 740 (2009). A jury instruction violates due process if it is reasonably likely that the jury
understood the charge to create a mandatory presumption requiring it to infer an element of the
offense if the State proved certain prcdicat\e facts, thereby relieving the State's burden of proof on
an element of the offense. Lowry v. State, 376 S.C. 499, 505, 657 S.E.2d 760, 763 (2008). The
instruction at issue is as follows: |
Court; You may also infer the existence of malice from proof of
the intentional commission of an act which is inherently
dangerous to human life.
(Tr. 368, L. 2-4).
Here, Applicant argues this instruction reduced the burden on the Assistant Solicitor..
However, Applicant fails to provide substance to' support the- assertion this argument burden
| shifts. However, this instruction was given with a large set of instances where the jury was

permitted to infer malice. (Tr. 267-8). For cautionary purpose, this Court extends the anah(;is gp

the instruction on malice inference as a whole. The Belcher decision did not happen untthevenr
years after this trial took place. Moreover, it did not extend to convictions challenged & pps
conviction relief. Therefore, this Court finds Counsel had no duty to object to the peﬁ!nssxbfq .

malice inference instruction based upon not knowing the taw would change seven yggrs later.

Accordingly, Applicant has failed to prove he guffered prejudice when Counsel failed to object.

|
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B. Ineffectfve Assistance of Appellate Counsel
In 2 post-conviction relief action, an applicant has the burden of proving the allegations
in his or her application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 441, 334 S.E.2d
. 813, 814 (1985). A defendant is constitutionally entitled to effective assistance of appellat_e

counsel. Evitts v. Lucey, 469 U.S. 387, 396-97 (1 985) (citing Douglas v: California, 372 U.S.

353 (1963)). “However, appellate counsel is not required to raise every non-frivolous issue that
is presented by the record.” Thrift v, State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990). 
Rather, appellate counsel has a professional duty to choose among potential issues accordingito -
their merit. Jones v. Bames, 463 U.S. 745, 752-53 (1983). Where the strategic decision to
exclude certain issues on appeal is based on reasonable professional judgment, the failure to

appeal all trial errors is not ineffective assistance of counsel. Tisdale v. State, 357 S.C. 474, 476.

594 8.E.2d 166, 167 (2004) (quoting Jones v. Bamnes, 463 U.S. 745, 754 (1983) (“For judges to

second-guess reasonable professional judgments and impose on . . . counsel a duty to raise every
. ‘colorable’ claim suggested by a client would disserve the very goal of vigorous and effective
advocacy . ...")).

Generally, in analyzing a claim of ineffective assistance of appellate counsel, ﬂ@coé&s

[¥=1 ()

PG
apply the Strickland test just as they would when analyzing a claim of ineffective assi§tnce~of}

N g

trial counsel: an applicant must show that appellate counsel's performance was deficient &nd thit:
o “J s

he or she was prejudiced by the deficiency. Bennettv. State, 383 S.C. 303, 309, 680 S.E:24 273,

Lo -
276 (2009). When a claim of ineffective assistance of counsel is based upon failurtto raise
viable issues, the presumption of effective assistance of counsel will be overcome only when the
alleged ignored issues are clearly stronger than those actually raised on appeal. Smith v,

Robbins, 528 U.8. 259, 288 (2000) (citing Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)).

(
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1. Failure to brief argument about improperly admitted statements

Applicant contends Appellate Counsel failed to brief a material issue in the trial court’s
decision to admit both confessions in a pre-trial hearing.

Here, Applicant. testified he wanted Appellate Counsel to raise the issue that his -
confessions were involuntary. On the other hand, Appellate Counsel credibly recalled he
believed the voluntary manslaughter issue was the only one worth briefing. Appellate Counsel
credibly testified involuntary confession issues were fairly ordinary so he came across them a lot.
Appellate Counsel credibly testified he purposefully did not brief this issue in Applicant’s case.
~ Appellate Counsel credibly assessed a person would need to be misled, tricked, denied food or
water, or intoxicated for a confession to be inadmissible. He credibly reasoned this case was
similar to many others where individuals are merely tired or hungry when they carry out a
confession statement. Appellgte Counsel credibly assessed this was not enough to make the

confession involuntary. He further credibly recalled routinely reading cases where law

enforcement wrote the confession for somebody. Appellate Counsel also credibly assessed the
failure to record a confession with audio or video did not make it inadmissible.

Accordingly, Appellate Counsel reviewed involuntary confession issues several times
based upon the totality of circumstances. He strategized not to raise based upon routine
situations where the individual was tired, hungry, not recorded, or did not write the state;nen;, .

- Instead, Appellate Counsel chose to raise it in more extraordinary circumstances like d@la]:at

l -
-_

food, denial of water, coercion, or intoxication. In this case, Appellate Counsel trﬁsesse."d:r ~
J"‘1n

Applicant was simply tired and hungry after reviewing the record. Accordingly, this Couft ﬁnds~ 3

Appellate Counsel used reasonable professional judgement when he decided not to @flef ‘lhlS
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issue. Therefore, Applicant has failed to overcome the burden to prove Appellate Counsel was
deficient for a failure to brief alleged involuntary confessions.

" To prove prejudice, Applicant must prove the issue would have been successful on
appeal. A defendant's confession may not be extracted by any sort of threats ;)r violence, or
obtained by any direct or implied promises, howsver slight, or by exertion of improper influence.
State v. Rbchester, 301 S.C. 196, 200, 391 S.E.2d 244, 246 (1950). A trial court's determination
of whether the statement was knowingly, intelligently and voluntarily made, requires
examination of totality of circumstances surrounding waiver. Rochester, 301 S.C. at 200, 391
S.E.2d at 247. On api:eal, conclusion of trial judge on issues of fact as to voluntariness of
confession will not be disturbed unless so manifestly erroﬁeous as to show abuse of discretion.

Id. Finally, Applicant is only entitled to 2 new trial where the result of the appeal would have

been different based upon appellate counsr_:l’s deficient representation. Ezell v. State, 345 S.C.
312, 315, 548 S.E.2d 852, 854 (2001) o

According to the tecord, Applicant had & twelve hour window to eat or sleep before being |
detained by law enforcement. (Tr. 52). After detainment, Applicant was Mirandized twice
before giving the first sﬁtement. (Tr. 15, 16). Applicqnt a&mitted he remembered being read his
.rights at the station. (Tr. 39). He did not make any 1ﬁateria1 requests, outside of a smoke break,
while giving this statement.® (Tr. 23). Applicant admitted this statement was in his own words.

(Tr. 43). Thereafter, he was sent to a designated sleeping area, ('l‘r 46). In the mgmm\%‘,

"\dr-

Applicant was Mirandized again before giving the second statement to Denton. ,f;f'r 29_)‘3 -

tpy-

g.ﬁ m.

Applicant did not make any material requests after being offered food and water by Dentom (:['r
LIS I aid N 1
34). The record does not indicate notnceable improper influence, promise, threat of ymlence’ or
cn -

¢ His request for a smoke break was granted.
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failure to accommodate material requests. Moreover, the record is clear that law enforcement
Mirandized him before both confessions. Therefore, this Court finds Applicant would probably
~not be successful in appealing the voluntariness of his confession based upon the facts in the
record. This Court further finds the result would not have been different even if Counsel would
have briefed the issue. Accordingly, Applicant has failed to overconie the burden to prove he
suffered prejudice in an alleged failure to brief the issue of voluntariness of both confessions.
2. Failure to brief argument about improper finding of fact at trial

Applicant contends Appellate Counse! failed to brief a material argument based upon an
improper finding of fact by the trial court. In a murder prosecution, the defendant is entitled to
an instruction on voluntary manstaughter unless “it should clearly appear that there is no
evidence” whatsoever to reduce the crime from murder to manslaughter. Casey v. State, 305,
S.C. 445, 446, 109, S.E.2d, 391, 392 (1991).

Here, the trial court’s conclusion at issue occurred during a decision on whether to charge
voluntary manslaughter to the jury. (Tr.328). - Specifically, Applicant argues the trial court .
improperly concluded Applicant initiated a physical assault based upon dialogue from his
confession. (Tr. 328). The trial court based this co_ncl_usic;n upon Applicant stating he “tried to

set her up from behind.” (Tr. 328). Appellate Counsel does not remember the reason he dld not -

mclude this specific finding in his brief about the failure to charge voluntary manslaughtet ﬁ_:e:
NI 1Y
&S >0

did credibly testify the failure to charge voluntary manslaughter was the only issue hggwoglg -
have briefed, In that brief, Appellate Counsel argued the trial court erred in refusing to:nnstruc{“ '
the jury on voluntary mansiaughter because there was evidence to support it. (BOA&W). ",H_e__
cited and submitted both confessions to support his argument. (BOA. 5). He also cited to the

trial court finding that both statements indicated Applicant first assaulted the victim. (BOA. 6).
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Accordingly, Applicant believes Appellate Counsel should have focused on the finding '
instead of the facts, However, Appellate Counsel argued on the factual issue which had a
compelling standard that any material evidence of voluntéry manslaughter in a murder trial
constitutes entitlement to the instruction. Appellate Counsel contended there was evidence of
voluntary manslaughter, and submitted both confessions in their entirety for review. Therefore,
Appellate Counsel exercised reasonable professional .judgement in submitting all potentially

favorable evidence to meet the burden for entitlement to a voluntary mansléughter charge.
Therefore, this Court finds Applicant has failed to overcome the bmden to prove Appellate .
Counsel was deficient for not briefing the improper ﬁﬂding of fact issue.

Appllicant' contends he would have been successful on appeal if Appellate Counsel
briefed the trial court’s improper finding of fact. He is only entitled to a new trial where the
result of the appeal would have been different based upon appellate counsel’s deficient

representation, Ezell v. State, 345 S.C. at 315, 548 S.E.2d at 854.

Here, Appellate Counsel actually argued the trial court erred in refusing to instruct the

jury on voluntary manslaﬁghter. (BOA. 7). However, the S.C. Court of Appeals affirmed the

trial court’s decision not to charge the jury on i;oluntary manslaughter. In doing so, it reasoned

- as follows:

Considering either version of events as stated by Knight, no facts

. exist indicating Knight and Aull were fighting. Rather, the
evidence indicates Knight attempted to physically and verbally
Testrain Aull, while she attempted to defend herself This
evidence, without more, is insufficient to establish facts or
inferences demonstrating a legal provocation for reducing the
crime from murder to voluntary manslaughter. Thus, the circuit
court did not err by denying Knight’s motion to charge the jury on
the law of voluntary manstaughter.

. .
A,

SE€:1 HY £C Iy 6102
ney
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Accordingly, the Court of Appeals agreed no facts in the record suggested there was legal
provocation, Moreover, the trial court made the finding of fact outside thg presence of the jury.
(Tr. 323-8). Therefore, it is difficult to differentiate the current argument from the one already
briefed. Applicant failed to offer any guidance to distinguish the arguments. Therefore, this .
Court finds briefing an issue based upon the trial court’s finding of fact on initiating physical
contact would not have provided a more favorable result. Accordingly, Applicant has failed to
overcome the burden to prove he suffered prejudice based upon the failure to brief this issue.
I1II. CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for posf-conviction relief must be denied and dismiss‘ed'
with prejudice. |

| This Court notifies the Applicant that he must file and serve a noticg of appeal within
thirty (30) days from f.he receipt by counsel of written no_tice of emry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek

| appellate review, PCR counse! must serve and file.a Noti_ce of Appeal on the Applicant’@eha:l’f.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate pl;%‘e:ed?eg

for appeal. Pk E‘J::‘, '
IT IS THEREFORE ORDERED: f | “J ol
L. That the Appﬁcaﬁon for Post-Conviction Relief must be denied and ccn‘> A-; -

dismissed with prejudice; and i
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The Applicant must remain in the custody of the South Carolina
Department of Corrections,

AND IT IS SO ORDERED this 2%

//

LV

/
Wk BAES A7
residing Judge
eventh Judicial Circuit

Sff)w.\\’&'&)(}b » South Carolina /
0 J
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