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STATEMENT OF ISSUES ON APPEAL

. Was the denial of an opportunity for pardon eligibility fall within the Jurlsdlctlon
given by the Supreme Court?

. Did the ALC denied the Appellant an opportunlty for pardon ellglblllty due to the

fact he is ineligible?

. Was the pardon ehglblllty statute penal in nature so the Appellant is entltled to the
ALC to construe the law in his favor? '

. Do inmates who do not have a parole eligibility date are entitled an opportumty for

pardon eligibility statute to be construed the law in their favor?



SITATEMENT OF THE CASE !

On August 23, 1990, upon getting into én argument with his wife the day.before, the
‘Appeyllantv discovered that his wife resigned frém her job, and withdrew méney from their bank
account. She left .With their daughter' to her mother’s house in Eafs‘tovér, South Carolina. Up-on.
making this discovery the ‘Appellant traveled.from Raleigh to Eastover. He arrived ét her mother’s
residence kicked in the fr'orrlt.ldoor and inquired to his wife regérding a possible affair. An argum_eht

/ .

. ensued where the Appellant. 'proéeeded to shoot his wife twice causing her death.
: ‘ : b
The Appellant was sgbsequently indicted by the Richland County Grand Jury for the
offgn'se of murder. On April 12, 1991, he appeared before the HOnorable Dan Laney to answer to
this offense. At the conclusion of this appearance the Appeliar_;t recei\:ed a term of incarceratioﬁ
’ for the remainder of his natural life for the offense of murder. At theﬁmé the Appellant corhrhitted
this offense ’South Caro‘lina law alloWed an individuai serving a life sentence for murder parole‘ _
eligibility upon fhe servicé' of twenty years. | |
The Appellant‘madé his iﬁitial abpearahcé beflor;:‘thell".arole’ Eoérd on Sei)tember 8, 2010; |
Upon the conélusion of this _éppearance the Board de'qidéd fo deny parole. Sincé this‘.i.nitialb denial -
the.Appellant has appeared Be_fore the Board an additional four times éaéh résul;cing in a denial of
.paro.le. His most recent aiopearance oiccurred onlJ uﬁe 1‘9, 2019. At the conclusion of this appearance
pérolé was unanimouslyidenied due tb: 1) the nature and sériousneés of the current offense; 2) an
> in‘dic‘at_ion of ?iOlence in this or a pAre\'/iouS' offense; ahd, 3) the use ofa éléadly Weapon in this or a
Rrevious offense.. .
Upolnvbeing denied on October 5, 2018, the Appellant contacted the Respondent inquiriﬁg'
information r’egardiri'g a clemepcy or a pardon. On_November 7, 2018, the Appellant was notified |

that pursuant to South Carolina law any inmate that is eligible for parole cannot be considered for



a pardon. The Appellant was also informed that Soﬁth Carolina law only allows clemency to
individualvs given a sentence of ‘death.‘ Since he wqg never sentéhced to dea.th‘hve is not eligible for
clémency. Upon receiving this letter the Appellant decided‘to file a notice of appeal béfore the
Administrative Law Court (ALC).‘ Within thi_sabpeal thé .Appéllant_glleged tﬁat the statute does
not include language “currently” '(Sr “initially” and the S:tatue is‘penal in natur.e so the décisién' of
_thé court must construe in favor of the VAppeillant.. ’- |

The _‘Res;v)oncAlent afgued that the ALC currently doés not have jurisdiction_over ‘pardons.
The Respondent afso argued that the étatuté clearly does not a_llo.w an inrﬂate who is eligibie for

parole to be allowed a pérdonl The Respondehf also argued that the pardon statute is not penal so
‘the Court does_‘ not have an obligation to consfrue its decisiop in fgvo_r‘of the‘Appellant.

On April 30,2019, the Honora_ble S: Phillip Lenski,‘AdAmini‘strati’ve’ LawCourt J udge (ALJ)' |
issued a decision. The ,A{LJ decidé_d tﬁat thé notice of _éppea_l failed to provide a final de'cis‘ion 40f'
the Department«Which is required ‘pursua;‘mt' to the rules of the Administ_rative Law Court. .le ‘failing .

to obtain a final decision -tfle Appellant faileci to exhe;us_t aH of the féﬁlédies available. The ALJ
‘ decided that this fnatter was not properl‘y«..broilght Abef.oré the Coyrf“sdhe ordered it dismjssed.
(R.p.1-p.2). . | | | |
' Ubon being notified that h»is app;_eal before the ALC was dismis_s'evd the Appellant décided’
to file a not,i'ce of appeal before this Coﬁrt. Wifhiﬁ this appéal thé Appellant alleges that the denial
.~ ofa i)ardon'does come within the jurisdictioh of the ALC; thét pardons ‘are‘pvenal in nature so he is
'entitled tovthe law -to be construed in his favor; and, inma'feé without a parole eligibility date are
~ entitled an opportunity for pardon eligibility. |
The Respondent argues 'that the dismissal of this aippeai was proper due té the faCT[. the ALC

was never given jurisdiction by the Court in the AI-Shabbaz nor Fi urtick decisions. This is due to



the fact an i‘nmate has a liberty .interest in parole; hewever, there exist no liberty interest in
obtaining a pardon. The Respondent Wi'll further argue that a pardon dces not affect sentencing; SO
it is not'penal in nature; and, the statute is. clear no parole eligible inrnate can receive a pardon.
The Respondent s brief supporting these defenses follows.

ARGUMENTS

1. The denial of an opportunity for a pardon does not fall within the jurisdiction given
to the ALC by the Supreme Court.

The ALC’s jurisdiction to review the final decision of the Parole Board .is deriyed from the
South Carolina Supreme Court decisions of 4/-Shabbaz v. State, 338 S.C. 334, 527 S.E.2d 724
_ (2000); and Furtick v. S.C: Dept. of Probation, Parole.and Pardon Servt'ces, 352 S.C. '5.94, 576
S.E.2d 146 (2002). In Al-Shabbaz, the South Carolina Supreme Court created a new avenue by
which an inmate could seek review of a.final decision of a state agency in a “non-.ccllateral” metter_ |
related to a conviction or sentence. The Court held that inmates could appeal those final agency |
deciSions to the ALC, and ultimately to the Ceurt of ‘Appeals pursuant to the Administrative
| Erocedures ) Act. A(-Shabbaz, at 376. -In _AZ-_Shabbaz, the Court recognized that, “these
:administrative matters typicain arise in two ways: (1) when an inmate is disciplined and |
pu'nishment irnposed; and- (2) when an inrn‘ate beliei/es that prison officials heve erroneousi'y'
calcu‘late'd nis sentencé;l sentenced-related credits or custody status.” /d., at 369.
The Court noted that.the appealable final.decision in Furtick arises in the latter manner
where an inmate alleges that the Department erroneousiy determined he . was not eligible for parole-.
:The review cf the ALC under the procedures set fertn in Al4Shabbaz, is necessary to determine
whether an inmate has a lliberty interest in gaining access to the Parole Board. Furtick, at 149. In.
Furtick, the--”C,ourt determined that the permanent denial jef parole implicates a liberty interest

sufficient to require at least minimal due process. Id.



: The Appellant now seeks review of a.decision made by the ALC. This Court will not
disturb the decision of the lowgr court absent a manifest abuse of diséretion. See, Staté v. Perez,
423 S.C. 491, 496, 816 S..E.2d -55()_,A 553 (2018). The Appellant argues that he is being uniéwﬁilly
been denied a pardon. Pufsuant to the above »ﬁamed Supreme CQurt decisions.the review by the
ALC only relates to the denial of parole eligibility not pardons. This is due to the faét there exist

no liberty interest in obtaining a pardon. Thbugh With the revealing of ‘;extraordinary
| circu#n:stances” an person currently incarcerated that is not eligible for parole can recei've a p'arddn,
| thi;c, is normally reserved for individuals who have been rei‘eéSed. This is due to a pardoh Bcjing an
act of fofgiveness given by the State for a person who- have cémm_itted_,a c.r_imé: w1th1n '.S‘puth.
.C-élrolina. That is-why the conviction remainé-on your Soluth Carolina .La\.)v Enforcément Division
: ‘r‘éport. | |
Pursuant to Séuth Carolina law'l;e\'ing éligible for par(;le denies an inmate the abil;ity’_to
receive a parddh. An inmate must be considered a pardon before a p;role e_ligibﬂity date oh;,l)-{'vvvhen
He éan.producg evidence i.of coﬁprisiﬁg the most éxtraordinéfy Ciréu@stances. 4S.C."Co'de Ann
B *§24-21’-950' ('1981); The Appellant is currently eligible foy parole so he is not entitled to a pardon
.' pursuant to South Carolina law. This is due té the fact that the’identicai boa'rd‘wo’ul4d dééj.de a
pargion as well as parole. It woﬁld be redundant to expect the béard to release .‘z'm inmate fbr a -
pardron’ where he will have no supervision, who failéd to grant parole where he would Be subject

to supervision.

| ' .r' . A . . )
| The ALC was correct in the dismissal of this appeal. The Appellant is not entitled to review
. of the denial of a pardon eligibility by the ALC. This ability has never been given by the Courts.

The Sﬁpreme Court in the above referenced cas.es only gave the ALC the ability to review the



denial of parole.‘eligibility not the ability to request a pardon. Due to the ALC correctly deciding
to dismiss this appeal the decision of the ALC should be upheld

~

2. The ALC must deny the Appellant the opportumty for a pardon due to the fact he 1s-‘ |
not ehglble

.The leglslature rntended an inmate not receive a pardon who is ellglble for parole Ifa -
statute s language rs plaln and unamblguous and conveys a clear and deﬁnlte meaning, there isno '
' ;need to employ a rule or statutory 1nterpretatron and the court has no right to look for, or 1mpose'v

another meaning. Pachel v. State Election Comm n, 317 S. C. 434 454 S.E. 2d 890 (1995). The
“Court should cons1der not merely the language of a partlcular clause being constructed but the
) | word and its meanmg in conjunct1on with the purpose of the whole statute and the: policy of the |
law. thtner 12 State 328 S. C l 492'S. E 2d 777 (1997) A law must be 1nterpreted reasonably-t..
: and’ practlcally, cons1stent w1th the purpose and pohcy of the General Assembly Abell V. Bell 229

- ;i S, C g, 9l S.E. 2d 548 (1956) Itis clear that the General Assembly d1d not wish an inmate who IV

= has attalned parole e11g1b111ty to. be allowed to be granted a pardon The ALC 1s obl1gated to follow’

B : the intent 'of the'legislature and not allow the Appellant to preva1l on th1s cause of actlon;

The Appellant argues -that -there exist an “extraordlnary circumstance”‘ that should&al‘low
' _h1m an opportunlty to receive a pardon The Appellant raise the argument that since the law has
: ‘_:changed he could have been conv1cted of Voluntary manslaughter vuhlch if he was glven the“
,:_max1mum .sentencevhje would have completed the 'sentence by now;' The_Appel_lant continues to l n
" have t'he ability‘ to make» his argument before | the Parole "_Boaﬁrd, and’ the. “eXtraordinar'y .‘ -

, clrcumstance”;is decided by the BOard not the Courts. However, this cannot be consideredbecauSe‘
pursuant to S.oluth Carolina lavu'the Appellant is currently not eligible for a pardon. .
' The Appellant also ar;gues:.that he haé bee‘n denied. due process since he has not been

allowed to apply for a pardon. The due process .clause relates to the rlght_ of a person not to have -



life, liberty, or proporty taken without the due process of law. In Fi ul’tick, the Supreme Court ruled
that the denial of parole eligibility requires minirnal due process, the Court has never mode thisv
ruling regarding a pardon. Thio is dne to the fact a pardon is not a tight afforded to an inmate. A -
pardon isa cuttesy that could possibly be given}to an inmate if they have shown to the Board tl1at
| “oXtré.ordinary circumstances” exist, and that inmate is not currently eligible for p‘arole. No person
has a right to a patdon, nor do they have a right ,to appear before the Board to be oonsidetelcl for a
pardon. Since it cloes not relate to a person’s conviction and just a curtesy given by the South
Carolina General Assémoly there exist no violation of.due 'prooess to deny pardon eligibility. |
The statute is clear, only inmates not ye_t eligible for parole can apply and be considered
for avparclon. The Appelletnt is currently eligible; therefore, pursuant to South Carolina law he
~ cannot be cons_idered for’a pardon. So the Respondent was correct in denying’the Appéllant an
opportunity to apply for a pardon. | |

3. The Pardon statue is not penal in nature so the Appellant is not entitled for the law to
be construed in this favor. . ' ' ‘

The Appellant argues»that's;ince' thev pardon statue is penal in nature the lnw must be
h construed in his favot. A pardon is an act of forgivenoss given by the state for a person that has
oor_nmitted a crimo within the state of South Calrolina. It has 'nothing to do with the elfnount of
punishment an offensevcarries. A petson can receive a pardon for any offense; however, a pardon
“does not affect any oentence or punishment so it is not penal in nature. | |

There exist no right to a pardon. Since there is no definition of an “extraordinary
cAircu‘m'stanc.e,” tho decision to allow a patrdon exist only with the Pordon Board. The General
Assembly gave‘rthe decision to allow el pardo‘n totally up to the Board, howover, the Genoral
) Assetnbly does ostablilsh that the Boatrd cannot conside‘rba person_cnrrently incarcerated for at

| pzlrdon if that individual is eligible for parole. This is the current circumstance of the Appellant. It



is clear that an inmate who is currently eligible for parole cannot be considergd'for a pardon. This '
does not effect the puﬁishment that goes with the crime, nor does it causeé an gdditional time to be

served so it is not penal in nature. | |

‘ The Abpellant argues that since the pardon statute is penal in nature the law should be
construed in his favo}r. That only occurs when theré exist ’some. ambiguity in th¢ law. When a
genuine ambiguity exists as a result of the proposed applicatién of a penal statute to a given
situation, the rule of lenity requires th_at the doubt must be resolved in the‘c.lefendant’s favor.,Bryant
v. State, ‘384 S.C. 525, 683 S.E.2d 280 (2009) The law is clear, an inmate who is currentiy eligible
for parole cannot be considered for a pardon. Thefefore,‘thé Court must not construe this appéal.
in favor of the Appellant. It is clear South Carolina law hoes not allow an inmaté to. apply for a

pardon who is currently eligible for parole. Since the Appellant is parole eligible his d_eniallof a

. v pardon application fbllowed South Carolina law and should be upheld by this Court.

)



CONCLUSION

- Based on the foregoing reasons the Respondent concludes that the decision for the ALC
was lawful and he is not éligible for a pardon, so the Respondent would respectfully request this

Court affirm the decision Qf thé ALC.

Respectfully submitted,
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