STATE OF SOUTH CAROLINA

DI e Ol OHIGINAL

Appeal from Pickens County

Y ECEIVETY
Honorable Edward W. Miller, Circuit Court Judge R’ CE D

SFP 06 2019
THE STATE, SC Court of Appeals
RESPONDENT,
V.
ORIN JERRELL KEMP,
APPELLANT

APPELLATE CASE NO. 2018-000161

FINAL BRIEF OF APPELLANT

VICTOR R. SEEGER
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT




TABLE OF CONTENTS

TABLE OF CONTENTS ...ttt st
TABLE OF AUTHORITIES .......csroomiienmieminneonenescosenssssssssssesssssasssssssssssssssbesssnesessnsssssnessssnns
STATEMENT OF ISSUE ON APPEAL ....ocooiiiiiiiincteceereetete st
STATEMENT OF THE CASE ......ccccceeen. et ettt s e
STANDARD OF REVIEW .......ccovoeeeeeemseeeeeeseesesseseesseoeeseeseeeeesseen ...... JRRTR
ARGUMENT |

The plea court abused its discretion when it refuéed to order an

amount of time served credit, since the court and not the

Department of Corrections had the obligation to “award”’ that

CTEAIL ..ottt ettt st b e st e e sttt et e sabe e s rase e

Relevant Facts.............. s s el
Discussion.......c........... e e et ——— et te i rvtinas

CONCLUSION......ccccvviiniiiiniinn, e s e e b s s s



TABLE OF AUTHORITIES

Cases
TFontaine v. Peitz, 291 S.C. 536, 354 S.E.2d 565 (1987) ................................................................. 8
In re M.B.H., 387 S.C. 323, 692 S.E.2d 541 (2016) ............ ettt bttt tesre s na et ea 4
‘Samples v. Mitchell, 329 S.C. 105, 495 S.E.2d 213 (Ct. App.‘ 1997) ........................... 4,7
Santobello v. New York, 404 U.S. 257 (1971)............... e eete ettt ate ettt et e et et et e eaee ..... _..6
State v. Hughes, 346 S.C. 339, 552 S.E.2d 35 (Ct. App. 2001) c.ooveveiiiiiiiiciceeeeee 8,9
| State v. Mansfield, 343 S.C. 66, 538 S.E.2d 257 (Ct. App. 2000) ....ccovvrerennene. e 4,7
State v. Slocumb, 412 S.C. 88, 770 S.E.2d 436 (Ct. App 2015) oo 4
State v. Smith, 276 S C. 494, 280 S.E.2d 200 (1981)........ccceueeens e e 7,8
" State v. Thrift, ‘312 S.C. 282,440 S.E.2d 341 (1994) ..c.eeoeiieciieteeecreeitevecrt e 6 |
State v. Vick, 384 S.C. 189, 682 S.E.2d 275 (Ct. App. 2009) ...... ettt 4
‘State v. WilsOn, 345 S.C. 1,.545 S.E.2d 827 (2001)....cccceeceurene .......................................... 4
United States v. Chavful, 781 F. 3d 758 (Sth Cir. 2015) o 6
United States v. Ringling, 088 F.2d 504 (4th Cir. 1993) e, et - 6
United States v. Roman, 121 F 3d 136 (3rd C1r 1997) e e 6
.Umted States v. Taylor, 77 F.3d 368 (11th Cir. 19906) ....c.viveeieeeeeeeicee et 6
Stétutes
RUIE 612, SCRE ..ottt e et 8

il



STATEMENT OF ISSUE ON APPEAL
Whether the plea court abused its discretion when it refused to order an amount of time
_served credit, since the court and not the Department of Corrections had the obligation to

“award” that credit?



STATEMENT OF THE CASE

In 2016 the Pickens County Grand Jury indicted Appellant for Petit Larceny, $2,000 or
- less, and Breaking and Entering a Motor Vehicle.1 R. 20; R‘. 29.

On January 24, 2018, Appellant pled guilty to petit larceny, breatking and entering into a
motor vehicle, possession of burglary tools, -and ﬁnaneiat transaction card theft before the.
- Honorable Edward W. Miller. R. 1;' R. 3, 1l. 17 — 22. Christopher Brumback represented
Appellant. R. 1. Britni McCall represented the state. Q

Judge Miller accepted Appellant’s guilty plea. R. 8, 1. 2 — 14. As part of a negotiated
agreement between Appellant and the state, Appellant was supposed to “receive credit for all
time served between August 3, 2015 and Septetnber 30, 2016, as well as the time Appellant
spent in pretrial detention 1n Pickens County leading up to his January 24, 2018 guilty plea, a
total of Seven Hundred SlX (706) days... [and] Appellant would agree to an additional Ninety
(90) days in the Stockade in Pickens County.” R.42. ‘ |

A The state appeafed to atgue against:the terms of the agreed upon plea negotiations when
the solicitor stated that she did not believe Appellant was entitled to the full time served credit
| -contemplated by the agreement between Appellant and the state. R. 15,112 - 14.

JtJdge Miller stated he was, “net going along with the recommendation.”” R 13,11. 17 -
18. Plea counsel explained why and how the state and Appellant came to their agreement and
’requested the judge, “go along with the deal — the offer that has been negotiated with the state.”

‘R.13,1.25-22,1.15; R. 14, 11. 20 - 23.

: Appellant waived presentment of the two additional charges of Financial Transaction Card
Theft and Possession of Burglary Tools. R. 10.

2 . .
~ There was nothing put on the record at the guilty plea that shows the agreement between
Appellant and the state was a “recommendation.” However, during the plea hearing, plea counsel

repeatedly referred to the state and Appellant’s “negotiations” and that the plea was a negotiated
offer from the state. R.14, 11. 20 — 23. ‘



.The plea court declined plea counsel’s request and sentenced Appellant to, “Ten years
provided upon the service of five years, the balance is suspended with three years’ probation.” R.
- 19,11. 6 — 14.

During sentencing, regarding time served credit, the plea court stated, “ don"t‘ know what
he’s entitled to, but I’ll let the Def)artment of Corrections figure it out.” R. 19, 11. 6 — 13.

This appeal follows.



STANDARD OF REVIEW

“‘In criminal cases, the appellate court sits to review errors of law only.”” State v. Vick,

384 S.C. 189, 197, 682 S.E.2d 275, 279 (Ct. App. 2009)(quoting State v. Wilson, 345 S.C. 1, 5-
6, 545 S.E.2d 827, 829 (2001)). The appellate‘ court is “‘bound by the trial court’sbfa»ct.ual
findings unless they are clear-ly'erroncous.”’ Id. (quoting Wilson, 345 S.C. at 5-6, 545 S.E.2d at
829). The reviewing court “does not re-evaluate the facts based on its own view of the
pfepondera_nce of the evidénce but sirﬁply determines whether tﬁe trial court’s ruling is supported

by any evidence.” State v. Slocumb, 412 S.C. 88, 91, 770 S.E.2d 436, 438 (Ct. App. 2015). “A

sentence will not be overturned absent an abuse of discretion when the ruling is based on an error
. of law or a factual conclusion without evidentiary support.” In re M.B.H., 387 S.C. 323, 326,

692 »S.E'.'Zd 541, 542 (2010). “The failure to exercise discretion, however, is itself an abuse of

discretion.” State v. Mansfield,‘343 S.C. 66, 86, 538 S.E.2d 257, 267 (Ct. App. 2000) (citing

Samples v. Mitchell, 329 S.C. 105, 495 S.E.2d 213 (Ct. App. 1997)).



ARGUMENT

The plea court abused its discretion when it refused to order an amount of time served

credit, since the court and not the Department of Corrections had the obligation to “award” that
credit.
Relevant Facts

The facts alleged by the state are as follows. On July 30, 2015, Appellant stole Melissa
Bland’s purse and all of its contents. R. 6, 11. 8 — 13. Also, on July 30, 2015, Appellant broke into
a “Dodge Nitro” belonging to Melissa Bland. R. 6,1. 23 — 11, 1. 2.

On January 21, 2017, Appellant unlawfully took a Discover credit card belonging to
Audre Acroday. R. 7,11. 11 - 15.

On April 17, 2017, Appellant possessed a “flathead screwdriver” or other implements
~ used inburglaries under circumstances of an attempt fo so use them. R. 7, 11. 5 - 10.

Appellant pled guilty under the impression he and the state negotiated his sentence. R.
13,L.25-R. 14,1. 15. Plea counsel explained the agréemen_t to the plea court in detail.

" “There were a lot of - - various legal is,.sues which I think resulted in the state and

my office negotiating ‘what we both believe to be an appropriate deal.

Particularly, based on the extensive time served that [Appellant] has served

already. The no credit is shown because that was negotiated as part of the offer

where he would not get credit for 700 plus something days that he has served.

And that is why we had negotiated a deal where by he would go to the stockade,

with no credit for time served, and serve 90 days there.” '
. Id. The court asked plea counsel for an exact number of days of time served Appellant
was owed and plea counsel responded, “706 days.” R. 14, 1. 24 —-R. 15, 1. 1.

After the plea court declared for a second time it was “not going along with the

recommendation,” the plea court entirely abdicated its responsibility, as seen below, to



dictate to the department of corrections the amount of time served credit that should be
given. R. 19,11. 6 - 9.
Discussion

“The central question about [a] plea agreement is what are its terms, which is a legal
question.” State v. Thrift, 312 S.C. 282, 292, 440 S.E.2d 341, 347 (1994). “A constant factor is
that when a plea rests in any significant degree on a promise or agreement of the prosecutor, so

that it can be said to be part of the inducement or consideration, such promise must be fulfilled.”

Santobello v. New York, 404 U.S. 257, 262 (1971). (see also: United States v. Ringling, 988

~Fad 504;' 506 (4th Cir. 1993) holding that plea bargains rest on contractual principles, and each

party silould receive the benefit of its bargéin.)3

Appellant.’s case was an intricate one. R. 17,11. 17 - 18. A total of ninefeen charges were
being resolved at his guilty plea. R. 15, 1. 2 — 4. Plea counsel put the plea court on notice that
Appellént’s time served credit c‘alculation was complicated. R. 14, 11. 1 —-8. The state opined that
“the issue of time served cr.edit,‘“gets confusing.” R. 15, 1. 2 — 4. Appellant had time served credit

of varying amounts built up from incarceration in three different facilities. R: 15, 1l. 44 9.
} In Aﬁpellant’s case there were “significant negotiations” between Appellant and the staté
before they came to an agreement. R. 14,11. 3 — 6; R. 17, 11. 18 - 2i. Plea counsel explained to
_the Court that Appellant was entitled to 706 days of time served credit. R. 14, 1. 24 —-R. 15, 1. 1.
However, plea counsel further explained thaﬁ, “the no cre;lit 1s shown becaﬁse that was

negotiated as part of the offer where [Appellant] would not get credit for 700 plus something

* Other jurisdictions have ruled that a court must decide whether the government’s conduct is
consistent with the parties’ reasonable understanding of the agreement. See: United States v.
Roman, 121 F.3d 136 (3rd Cir. 1997); United States v. Chavful, 781 F.3d 758 (5th Cir. 2015);
United States v. Taylor, 77 F.3d 368 (11th Cir. 1996).

6




days that he served and that’s why we had negotiated a deal whereby [Appellant] would go to the
stockade, with no credit for time served, and serve 90 days there.” R. 14, 11. 8 — 14.

Therefore, it was Appellant’s understanding of the agreement with the state that he would
| forego his 706 days of time served credit.in exchange for the 90-day sentence in the “stockade”
- in Pickeps County. Thus, when the plea court declined to sentence Appellant to the “stockade,” it
was incumbent upon the plea court to exercise its discretion and determine the amount of time
served credit to which Appellant was entitled.

The plea court failed to exercise its discretion over Appellant’s time served credit after
refusing to accept the state’s recommended sentence that waived Appellant’s 706 dayﬁ of time
~ served credit in exchange for a 90-day sentence in the “stockade” in Pickens. County. R. 14, 11. 8
- 14; R. 19, ll. 7 — 9. The plea court. stated, I don’t know what he’s entitled to but I'll let the

. Department of Corrections figure it out.” 1d. (emphasis added) “The failure to éxercise

discretion... is itself an abuse of discretion.” State v. Mansfield, 343 S.C. 66, 86, 538 S.E.2d

257, 267 (Ct. App. 2000) (citing Samples v. Mitchell, 329 S.C. 105, 495 S.E.2d 213 (Ct. App.
1997)). |

* In State v. Smith, 276 S.C. 494, 280 S.E.2d 200 (1981), the South 4Carolina Supreme

Court‘held that a trial judge who does not exercise discretion regarding a motion to modify or
vacate a sentence, abused their discretion. Smith was convicted in his absence for a thi.rd offense
of dri\;ing under the influence. m, at 496, 280 S.E.2d at 201. On a motion to modify or \;acate
Snﬁth’é sentence, the trial judge in Smith ruled thét he had no jurisdiction to change the
sentence. ld_ at 497, 280 S.E.2d at 201. The Supreme Coﬁrt held that the authority to change a

sentence rests in the hands of the sentencing judge, within the exercise of discretion, and that the



trial judge in Smith abused that discretion when he failed to exercise it. Id. at 498, 280 S.E.2d at
202.

In State v. Hughes, 346 S.C. 339, 552 S.E.2d 35 (Ct. App. 2001), Hughes was indicted

for two counts of criminal sexual conducvt with a minor in the second degree. During the trial, an
expert in child sex abuse treatment testified that the victim’s behavior was consistent with sexual
;albuse. Hughes, at 341, 552 -S.E.2d at 36. However, on cross examination Hughes asked the |
expert if she reviewed her notes to refresh her memory prior to testifying. Id. After the expert
responded in the affirmative, Hughes asked to inspect her notes. Id. The trial court refused to
allow inspection of the expért’s notes bec‘ause'they were in Columbia and the trial Was taking .
place in a different county, Orangeburg. Id. The jury con'victed Hughes as indicted. Id.
This Court held that the trial court in Hughes erred whén it refused to éllow Hughes to
access the expert’s notes under Ru]e 612, SCRE. Hughes, at 34‘3 — 344, 552 S.E.2d at 37. T\he
trial court believed it could not order the p\rodﬁétion of the expert’s notes bec'auvse they were not
" located inside the cour.tro.(‘)m. Id. at 343, 552 S.E.2d at 37. This Court held that the trial court
erred because, “[U]v_nder the plain language of [Rule 612, SCRE] the trial court has the discretion
to allow or refuse examination by an adverse party of writings used by a witness prior to frial to
refreéh her memory.” Id.; Rule 612, SCRE. The Hughes Cdurt held that the trial judge abused his

discretion when “his ruling revealed that no discretion was, in fact, exercised.” Id. at 342, 552

S.E.2d at 342 (quoting Fontaine v. Peitz, 291 S.C. 536, 354 S.E.2d 565 (1987)).
Here, the plea court abused its discretion because it failed to exercise discretion. R. 19, 1.
7 — 9. Plea counsel accurately and thoroughly described the negotiations that the state and

Appellant entered into, that induced Appellant to plead guilty, to the plea court. R. 14, 1I. 1 - 23.



Plea counsel explained the complicated nature of the negoﬁations and of the calculation of
Appellant’s time served credit. Id.

The Department of Corrections does not, “figure it out” in regards to how much time
“-served credit Appellant would receive. R. 19, 1. 7 - 9. SCDC is forced to go by the statements
‘from the trial courts or the county detention centers’ records. Since, Appellant’s time served
creciit was accumulated in various different facilities, éollaborating to accurately determine
Appellant’s tifpe served credit is an inherently complicated matter.

Thus, the plea court had the.duty to order a speciﬁé amount of time served when
requested to do so. As in Hughes, the plea court’s ruling revealed that no discretion was
exercised. The plea court.had all the information necessary to ma_lke'a determination in front of it.
Plea counsel provided the exact amount of ti_r_‘ne served credit that Appellgnt was entitled to and
the reasons behind that calculation. R. 14, 1. 1-23;R. 15,1. 16 — R. 16, 1. 2. The state disputed
certain points of time served cr;:dit that Appellant should receive, and also,men’tioned that the
time served issue “gets confusing.” R. 15, 1I. 2 — 15. This elaborate discussion of the time served
issue at the plea hearing pres’ented the plea court with a detailed and reasoned énalysis from both

sides. This put tl‘le plea court in the best position to determine the calculation of time credit for
Appellant. Therefore, trial court failed in its duty to exercise its disc‘retioAh,- and Appellant shouid

be entitled to relief.



CONCLUSION

_ By reason of the foregoing arguments, Appellant respectfully requests that this Court
award him credit for the full amount of time served he has accumulated, 706 days; or in the
élternative, remand Appellant’s case for a hearing to determine how much time served credit

‘ 'Appellant deserves.

Victor R Seeger
Appellate Defender

Y - ATTORNEY FOR APPELLANT

- This 6" day of September, 2019. -
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