/

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS .

; FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO. 2016-CP-10-4122

MICHELE BLANK; ) |

o Pllaintiff, § |

vs. § | ORDER

PATRICIA TIMMONS, TRUSTEE ; | S

. Séié”&‘?f&i%?ﬁ st ) RECEIVE[Y \ °

| Defendant. . % SEP 12 2018 | '\\\

)' SC Court of Appeals

Heard April 22 through 25, 2019, at the Charleston County Courthouse .
Attorney for Plaintiff: Edward A. Bertele, Esquire
Attorney for Defendant: Mark A. Mason, Esquire
: Court Reporter Karen Andersen
Thrs case revolves around a landlme drspute ina resrdentral nerghborhood Related o
causes of action are raised by both sides. A previous lawsurt brought by the current

#/ ‘ defendant (the "Trust") agarnst the current plamtrff Michelle Blank (“Ms. Blank”) asserted

that Ms Blank had constructed a resrdence over the common boundary lme trespassmg

and’ encroachmg ontothe Trusts lot.l That lawsult was ended by the Trust takmg a

voluntarrly drsmrssal with prej judice. This court rules as follows
(1) In the First Cause of Actlon Ms. Blank seeks decla.ratory and i 1njunct1ve relief
barring the Trust from asserting any clarm that the boundary line is the one
shown on a plat of Andrew G. Grllette RLS (the "Gillette plat") which .

delmeated a disputed area? She seeks an order 1nvahdat1ng this plat to prevent

-~

1 Timmons v Blank, 2015 CP-10-03013 was dismissed in a written Form 4.Order on June 7, 2016.

2 plat prepared by Andrew G. Gillette dated June 3, 2016, revised June 22, 2016, and recorded i in the office
of the RMC for Charleston County in Book 816 Page 0154 on June 24, 2016 (PI. 17).



any transfer of property relying on it. The court is _bound by res judicata to
- conclude that the Trust and its succeasors cannot challenge the location of the
' common boundary line asserted by Ms. Blank in the prior ]itigation..3 This is so,
' despite the court's finding that the boundary line asserted by» the Trust is more
compelling and that people affiliated wrth the Trust have.rnade diligent and .
' breasonable efforts to resoive the dispute: The common property line of Lots '1 1
and 12 is hereby establiéhed as the one designated'as the "boundary based on
‘ exis_tiné monuments on 5-6-05" shown on the plat of DE Franklin,' P.E. and?
| L.S., Eco Engineering and Construction, dated January 6, 2016. The court finds
no need to invalidate the' Gillette plat; but dir,ecte the Register of Mesne
Conveyances (RMC) and/or Register of Deeds (ROD) of CharlestonCounty to
note a reference to thi.s order on the recorded Gillette and Franklin plats, as ‘well
- as any other documents that are necessary_ to clarify the title. Counsel for Ms.-
' Blank is to 'coord_inate with the recording officials eoncerning the documents -
needmg to have the notatlon and counsel is to seek subsequent orders necessary
to accomphsh the notation referencmg this order on the real estate records |
(@) The : Second Cau_se of Action. is moot. It sought removal of an 'alleged. .
encroachment by a small portion of a paved dnveway Ms Blank has
: abandoned thls clalm since the Trust removed the pavement from the contested

portron.

% At the start of the trial, the court denied plaintiff’s motion in limine to decide the case before hearmg
evidence and ruled that it would make a decision after it heard all the evidence.-
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(3) The Third Cause of Action is for contempt based on the filing of the Gillette '
plat by the Trust delmeatmg the contested area after the i 1ssuance of the order of

dlsmlssmg the prior case. The court finds for the defendant.

- (4) The court finds for the defendant on the Fourth Cause of Action for slander of

title.

(5) The court finds for the "defendant. on the Flfch Cause of Action assertlng
'nuisance., a . 3 | AN

(6) The F irst Counterclaim by-the Trust is for s.lander of title. The court finds fot

the plamtlff Ms. Blank, based on estoppel and res Judlcata

. (7) As to the Second Counterclalm for abuse of process related to the filing of the

lis pendens by Ms Blank the court finds for the plaintiff.
(8) The Thlrd Counterclaim is based on tortlous 1nterference W1th contract ‘The .

court fi nds for the plaintiff.

9 The Fourth Counterclaim seeks to determine the comrnon property line. Based

on res judicata, the line as it relates to these parties and an)/' successors in title
is the one asserted by Ms. Blank in the prior lawsuit: the "boundary based on
exist_ing_monuments on 5-6-05" shown on the plat of D.E. Franklin and Eco

Engineering and Construction, dated January 6, 2016.
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BACKGROUND |
- Ms. Blank is the owner ot Lot l] of Copahee l/iew Subdivision.4 Her lot was
designated as “No Lot” on the original 1978 subdivision plat (the “sub’divlsion plat™).?
The subdlvrslon plat noted that survey markers were placed on the varrous propertles
Ms. Blank acqulred Lot 11 in 2005 from Donald W Horton whom she hrred to

burld a home on the lot Mr. Horton hlred engineer D.E. Franklin to prepare a site plan

settmg the proposed location of Ms. Blank’s resrdence in order to obtaln a building perrmt o

(Def Ex 4) Mr Franklin prepared the preliminary srte plan from the subdivision plat
without performing a field survey or going to the site.
After the prelrmmary site plan was submrtted and approved steps were taken to

construct Ms. Blank s home Mr. Franklin went to the property to perform a field survey.

He found some issues. Fi 1rst Lot1l contamed extensive wetlands that were not shown on

the subdrvrsron plat requmng the proposed location of the home to be moved. Second,
M. Franklm stated that he found markers for all four corners of Lot 11 and determined

that the measurernents between the boundary -markers for Lot 11 (the "No Lot") did not

. conform to the subdivision plat I-le did a revrsed site plan, but never submitted it to the

County for approva] The revision added approxrmately twenty feet to the frontage line of

Lot 11.and moved the house location over toward Lot 12 (Pl.- Ex. 2). The Trust's position

. isthat Mr. Franklin inappropriately and unilaterally added to Lot 11, taking land that should

belong to Lot 12, so that the Blank home could be moved out of the wetlands.®

4 TMS 614-00-00-020.

5 The orlgmal platis in Plat Book AL Page 77, RMC Office for Charleston County [Def. Ex. 2 and see Pl.

. Ex. 27(a)l.

© This is what the Trust claimed as the basis for its trespass suit filed in 2015. In opposition to that clarm

Ms. Blank submitted, among other things, Mr. Franklin's afﬁdavrt dated April 22, 2016, which clearly set out
her position. .



All of this came to a head following the purchase of Lot 12 by the Trust in 2013.

At that time, the resxdence of Ms Blank had been constructed for around seven years

~ Legal descnptlons in both partles deeds made reference to the same approved and recorded

subdrvrslon plat.

' The decision to purchase Lot 12 and construct a home thereon was e‘xplained by
the testlmony of Mr. Gorden Timmons, the settlor of the Trust, who is a developer with
knowledge about building prOJects He was an 1mpresswe witness. A home was needed
for the daughter of Mr. and Mrs. Timmons. Parker Land Surveying was hired to survey
Lot 12, and it determmed that i 1mprovements that were supposed to be conﬁned to Lot 11
encroached onto Lot 12..(See Pl. Ex. 24 showmg encroachment of the Blank home by 5.25
feet onto Lot 12.) |

~ Ms. Blank's surveyor, Mr. Franklin, was notified of this finding. He vvent_to the

property, and he testified that a corner boundary marker that he located previously had been

pulled out of the ground He reset it. Addltronal surveyors were hired by the Trust, and o

they d1d an extensrve reconstructron of the subdmsron in order to determine the boundary'
line between Lots 11 and 12. The surveyors aligned thh the Trust and Ms. Blank'
surveyor are in dlspute as to the proper boundary

A comparlson of Franklm s first and second s1te plans shows that the front property
line of Lot 11 was first stated by F ranklm to be 50.5 feet based on the subdlvrslon plat, and ‘
that became 74.03 feet based on his eventual ﬁeld survey (PL. Ex 2). Addltlonally, the

rear p_roperty lme of Lot 11 ﬁrst s_tated by Franklin to be 191.81 feet based on the

subdivision plat (Def. Ex. 4) became 221.58 feet (PL. Ex. 2). Franklin testified that this
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substantial expansion of the width of Lot 11 (Def. Ex. 4 and 27(a)) was proper because old

1

- iron plpes were located at a drstance that was twenty or more feet greater than shown on

the 1978 subdivision plat. Surveyors rely upon a hlerarchy of mdlcla of boundary lines,

and in that hrerarchy, monuments located on the property rank higher than distances shown -
on plats. Therefore it is Ms Blank's posrtlon and that of her experts that Mr. Franklm s -
June 6 2005 site plan takes precedence over the 1978 subdlvrslon plat based on the claim
that Mr. F ranklm dnscovered the monuments desrgnatmg all four corners of Lot 11,

The Trust hired two 1ndependent survey compames that surveyed the entire street

(Macoma Dnve) in order to locate monuments and accurately determme the boundarres

They found that the boundaries of Lot 11 and Lot 12 matched the recorded 1978
subdivision plat not what Mr Franklin claims. The subdivision plat had been approved

by Charleston County, and the deeds into Ms. Blank and the Trust each referred to that

L plat The two mdependent surveyors hired by the Trust testified that they located many

monuments, mcludmg orlgmal permanent concrete monuments used in the subdrvrsron to
establish the location of streets.
Since the surveyors could not agree, the Trust changed the location it had planned

for the residence on Lot 12 and began construction. Due to setback requirements, the Trust

: belleved that Ms. Blank would need a stnp of Lot 12 that is 10.25 feet in width to resolve '

what the Trust percelved to be an encroachment (See Plaintiff’s Exhrblt 24 establlshmg a
setback ﬁve feet in w1dth from the asserted encroachment) An offer was made by the

Trust to convey this stnp to Ms. Blank She has con51stently refused what the court deems

- to be reasonable efforts by the Trust to resolve the dispute.



‘ The prior lawsuit was based on trespass, filed by the "l‘rust against Ms. Blank on
May 27, 2015. In that lawsuit the Trust asserted that Ms. Blank's home fence, and
driveway extended over the common boundary line (PL. Ex 9) That Complaint sought to
have Ms Blank move her home from property that the Trust claims to be its land. Ms.
Blank responded by denymg any encroachment and assertmg a different boundary lme (Pl

Ex 10) In paragraph 19 of her Answer in the ‘prior case, Ms Blank averred that three

separate surveys and two site plans conﬁnned the location of the common boundary line

to be as she claimed. She attached exhrbrts showmg the boundary lme she asserted.

Drscovery was conducted in the prevrous suit. Ani mjunctron was entered to prevent ‘
constructron on the disputed strip, and a summary Judgment motion was heard, with both
sides submitting afﬁdavits and deposition testimony' Surveyors offered their differing

mterpretatrons of how the-common boundary line should be established (PLEx. 13 & 14) ’

' Summary Judgment was denied. . On the day that the trial was scheduled to commence,

discussions took place between the attorneys and the court, in consultatlon wrth the parties.’
Ultrmately, the Trust agreed to drsmlss its case, which was changed. to a drsmxssal ‘with -

prejudrce at the insistence of Ms. Blank s counsel (Pl Ex. 16) A rather non-specrﬁc Form

4 order of drsmrssal with preJudrce was entered on June 7, 2016 No directives were

provrded as to how the property line wbuld be established of record.

Because of the drfﬁcultres with Ms Blank the Trust decrded to sell the res1dence,

‘onLot 12. At that pomt representatlves of the Trust belleved that the boundary line dispute -

had not been resolved

" Mr. Timmons testified that the Trust's representatives and witnesses appeared for the trial, but were told

that the hearing officer did not have enough time set aside for the trial. He described the drscussrons about
dropping the case in that context. .
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Two weeks after the dismissal of the prior suit, the Trust recorded the Gillette plat

which used the same common boundary line that the Trust had asserted in the previous

' case, plus a dotted line to designate the proposed compromise boundary line (PI. Ex. 24).

The area that the Trust had offered to convey by quitclaim deed to Ms. Blank is designated

| on that plat as the “qutclaxm area.” Ms. Blank contends that thlS plat should be mvahdated

and 1nJunct1ve relief 1ssued to prevent any sale or transfer of Lot 12 relymg upon it. The - |

: Trust asks the court to estabhsh the line.

Ms. Blank contends 'that theTrust filed the Gillette plat to mislead ‘and to cause a =

title examiner and potential purchasers to believe that she had abandoned her claim to the -

thclanm area, creating a cloud on her tltle Ms. ‘Blank also asserts that the Trust 1nsxsted _

that the third-party- purchasers of Lot 12 buy the dlsputed area as.a condmon for closmg on

the property (Pl Ex 29) The Trust presented evidence that it filed the plat not to mislead,

but to do the opposne to reveal what it understood to be the true status and reflect that the

| determ1nat10n of the vahdlty of tltle to the thclaxm area had not been ﬁnahzed as well

as to encourage resolution of the dlsagreement ThlS drsputed area desrgnatron was

' ultlmately used to allow the Trust to ‘transfer the re51dence to third-party purchasers and

delineate what land was bemg conveyed in fee simple and what was still i in dlspute as |

explamed below.

In the present ]awsmt, the Trust takes the posmon that its representatlves

understood the dismissal of the prror case only to be conclusrve on the issue of not requiring

. M, Blank to move her house The Trust has conSIStently mamtamed that it w1ll quitclaim

_the area to Ms Blank at no cost, though the Trust beheves that the dlsputed area is part of

Lot 12 and owned by the Trust.
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On August 9, 2016, Ms. Blank initiated the instant lawsuit agamst the Trust in an
effort to block the sale of Lot 12 to James and Holly Patrick (Complamt paragraph12). On

September 14, 2016 days before the closing, the Trust moved- to requlre Ms: Blank to

amend or cancel her lis pendens so that her lawsutt only encumbered the area of land

actually in dtspute That rehef was granted by Order Amendmg Lis Pendens ﬂled'
September 14, 2016 The Order and a plat attached thereto 1dentlﬁed the area in drspute

as “Quit Clatm Area 3,636.41 SF ” The Trust agreed at that txme to “hold tttle to the |

| dtsputed portlon of Lot 12 (the part hlghllghted in yellow) durmg the pendency of thrs

instant action and to comply with any order issued in this case which determmes ownershtp
of all or-any part of the disputed portxon of Lot 12.” |

In order to-close the sale to the Patricks, the Trust remOVed the disputed’ area from
the contract to sell, and the Trust had to reduce the purchase price by $15,000. 00 wrth an

agreement that the Patncks will purchase the Quitclaim area, should 1t be deterrmned by

-the court that the area is owned by the Trust.

Jennifer Smith, Esquire, a title insurance agent'? testiﬁed on.vbehalf of | Ms. Blank
that the recorded Gillette plat affects the insurability of Lot 11 and that steps need to be .
taken to cure the' cloud.8 Ms. Blank seeks to have the court establish that the boundary lme
shown on the Gillette Plat is 1dent1cal to the boundary lme shown on the last survey of Mr.
Franklin, but is mtsleadmg in showing a disputed area. Ms. Blank wants an order requmng
the Trust to provxde a quttclalm deed to the dtsputed area. -

In addition to the dispute over the correct common boundary, theré is a olaim by

Ms Blank for damages related to surface water. Ms Blank i Is an artist who Creates:

8 Title insurance is in place, but claims have been denied based on a survey exception.
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stained glass pleces She constructed a studio under her elevated home and seeks
damages that she asserts to have been caused by the Trust's drversron of water onto her
property and ﬂoodmg of her studio. She also wants the Trust to pay for the construction
of a swale. |

Ms Blank descrtbed her Lot 1 as bemg approxrmately 50% wetlands. Her home‘

is located in an “AE flood zone elevation 14.” There is conﬂtctmg evidence from Mr.

Franklln detarled below but the court finds the more credlble evrdence to be that, in this

flood zone, the ground floor should only be utrhzed for parkrng The subd1v1s1on plat .

called for the entire “lot to be ﬁl]ed to a minimum of 1° above the bottom of the roadway '

ditch (at the right-of-way lme) and graded to drain in accordance with the County road :

code.” Her Lot 11 was not ralsed and has no roadside ditch as. descrlbed in the subdlvrsron

' plat Smce there 1s-no ditch, she clalms that those subdtvrston reqmrements regarding
: gradmg do not apply. However*the absence of aditch and lack of creatmg elevatlon meant
that surface water was leﬁ to follow its natural path off the street through Lot 11 to the -

| wetland area, She testlﬁed that she had never had ﬂoodlng prior to the constructlon on Lot

12, éven when there was a IOOO-year ﬂood event.
As part of the const_ruction on the Trust's property, efforts were made to have a
swale graded along the area on or near the common boundary to gulde surface water from'

Lots 11 and 12 to the back of those lots mto the wetlands of Lot 11 and the 70 feet-wrde |

dramage easement at the rear of the subdivision. Ms. Blank would not agree to allow the

swale to be built. She objected to the removal of the small amount of vegetatlon and trees

necessary to construct the swale, clal_med that the property over which the swale would run

is hers, and did not want trees removed because of birds nesting in them.

10
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A short concrete drlveway was built from the street to the residence on Lot 12, and

it runs very close to the disputed boundary line. Because Ms. Blank would not allow the

proposed swale to be built; Mr. Timmons testified that steps were taken to drvert water

away from Lot 11 across and to the other side of Lot 12 by sloprng the drrveway and
grading the front lawn to carry the water around the opposxte srde of Lot 12 and to the' _

Iower elevatlon

Ms Blank and her expert wrtness Mr. Franklin, testified that the concrete dnveway :

diverts water onto Lot 1 1.-She also entered photos taken during- constructlon before ﬁmsh_

grading was done, showing puddles and standmg water She testified and submitted photos ‘

. showmg water ‘marks on her home and the wooden studs in her studro that she clarms to

have been caused by the water drverted from the Trust's property

_ She clarms that ramwater accumulatmg on the dnveway flows to her side yard
durmg any storms that produce in excess of three mches to four mches of ram causing her
studlo to flood. She asserts that the concrete drrveway 1s about four inches above the level : A |
‘of her yard (See Pl. Ex. 4I)." | | 7

Ms. Blank testlﬁed that her studio became flooded by ramwater ﬂowrng off the ,
dnveway in the fall of 2016, Slgmﬁcantly, her testlmony about water intrusion was-almost
exclusively related to catastrophrc events such as Hurrlcane Matthew. She mdlcated that
she was unable to obtain compensation from her ﬂood insurance policy because the
damages were not caused by flooding. She said that she has been inconvenienced by

having to store all of her supphes and materials off the floor to keep them from being .

' . damaged She claims this mterferes with her normal work procedures Records from the

/

11



- Natlonal Weather Servxce/South Carolina Department of Natural Resources were entered

mto ev1dence to show the rainfall amounts and the 1mpact of hurncanes

David Franklin, the surveyor who prepared the site plans, is a c1v11 engineer and ‘

/

: has expenence in drainage projects. He testlﬁed that he recorded elevatxons at the property

in 2005 Based upon that data, Mr Franklin stated that the natural dramage of Lots 11 and

12 prror to any constructlon was toward the drainage dltCh in the rear. He prepared the
house foundatton plans for Lot 11 and stated that the house was requlred to be elevated in

order to be burlt ina ﬂood zone. The house is up on plllars similar to the construction of

beach houses along the coast. He said that constructlon of Ms. Blanks house did not.

 interfere with the natural flow of drainage to the rear. He maintains that she was permitted

1o enclose the area underneath her home on the concrete pad based upon the current Flood

~ Zone designation.

Mr. Frankhn stated that the dnveway on Lot 12 is an 1mped1ment to the natural

ﬂow of storm water He testified that rainwater now ﬂows across the drlveway onto Lot

‘ 11, whlch 51gmﬁcantly alters the natural ﬂow of storrn water to the rear. In addltron he
" believes that new vegetation and a hxgher grade in the rear of Lot 12 are causmg water to

' pond until 1t rises enough to drscharge into the rear ditch. (See PL. Ex. 20.)

In Mr Frankhn S oprmon the design for storm water management for Lot 12 is

- deficient under the Charleston County storm water management standards in three areas:

the i impact on downstream structures the runoff not bemg controllcd to predevelopment

levels and or. natural grades and detention structures are not in use to prevent adverse

: downstream effects (PI. Ex 25, Charleston County Permrttrng Standards and Procedures

Manual at2-10, 3-2 and 3-1 1) What he mdrcated that he found on Lot 12 was that the

K

12



L

#/3

driveway was constructed very near the property line so that water running off the

driveway onto Lot 11 causes a significant increase in flow which did not exist before the

driveway's construction.

Mr. Franklin's proposed solution to remediate the ﬂoodmg from Lot 12 1s to
construct a swale along the common property line, shown as ared dotted lme on the
August 17 2016 plat prepared by Andrew Glllette (Pl Ex. 20). The swale would run

from the street to the back ditchata .5 percent slope and be lined with sod to prevent

_erosion. Mr. Franklin estimates the cost to construct the swale and remove barriers to

proper dramage at $23 250
Mark Strong, a contractor 1nvolved in constructlon for the Trust stated that he

did. not see any drainage problems Whrle he was pouring the dnveway, he proposed to

construct a swale and open the ﬂow of water by removmg trees In the rear. Ms. Blank

would not agree and told him not to touch the trees Mr. Tlmmons testlf ed in hne with

) " M Strong that Ms Blank is the reason that no swale was constructed SO they had to

i address the water ﬂow by slopmg the dnveway and grading to carry water to the opposite

side of Lot 12 Ms Blank testrﬁed that she was consulted by the contractor durmg the

gradmg of the site, but doesn’t remember anyone saying anythmg about a swale havmg to

be constructed She did insist that the trees in the rear be preserved due to her concem

about certam birds which 1nhab1ted them.
" Ms. Blank testified that she lost $8, 000 00 in materials and $5 000.00 in income -
because she couldn’t complete commrssnoned works of art due to flooding. The Trust

objected to the introduction of thlS evidence based on the fallure to plead special -

13
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ddmages. The ruling was taken under advisement, and the ‘c'ourt now rules that the
evidence should be considered and is admissible.’

She made a ciaim for an artist’s relief grant, for which she sdught $8,000.00 and

received sbr'rie compénsation. FEMA denied Ms. Blank’s flood claim because the area

'ihvol\ied is on the ground floor in violation of the AE-14 flood zone. The weather data

admitted as evidenc‘e established that Hurricane Matthew was a 100-year rainfall\ev‘en’t

(Pl Ex. 8).

- FIRST CAUSE OF ACTION — DECLARATORY AND INJUNCTIVE RELIEF

Ms. Blank contends that principles of res j udicata and collateral é_stoppel, which
prevent re-litigation and presei_'ve the finality of judicial decisions, are dispositiw; of the
First Count. This Court_ agrees. “A dismissal ‘with prejudice’ indicates an adjudication

on the merits and, operating as res judicata, precludes subsequent litigation to the same

_extent as if the action had been tried to a final adjudication. .. [.] Where an action has

been so dismissed, the Judgment operates, in a subsequent action involving the same

subject matter, so as to conclusively settle not only all matters litigated in the earlier

‘proceedings, but also all matters which might have been litigated'theréin.v” Nunnery v

Brantly Construction Co., 289 S.C. 205, 209, 345 S.E. 2d 740, 743 (Ct. App. 1986) -
(citation omitted).. When the Trust dismissed its Complaint for tresbass, with prejudice,
the location of the common boundary line was clearly in dispute. The Trust became

barred from cléiming that the common boundary lixi_e is different f_han what Ms. Blank

\r

9 Aspecfs of the damages claimed, particularly those to real and personél property, appear to qualify to be -
considered as general damages under this nuisance claim. F urther, the court finds that it should allow

14
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clalmed in that action. [See Bagwell v. Hmton 205 S.C. 377 400,32 S.E.2d ]47 156

( 1944)(“ to establish res judicata: (1) The partles must be the same or thexr privies; (2) the
_ subject matter must be the same; and (3) while generally the precise point must be ruled

- yet where the parties are the same or are in privity.the judgment is an absolute bar not

only of what was decided but of what might have been decided.”)] All of these elements

- are present here.

The Trust's posmon is too restrlctlve in maintaining that the only issue estabhshed

in the prlor case was that Ms Blank S house did not encroach on the Trust s property

The prmCIple of res Judrcata applies to all issues necessary 10 a dlsposmon Laughon v.

O'Brams 360-S.C. 520, 527 602 S.E.2d 108 (Ct. App 2004) (sttpulatlon of dtsmrssal

thh prejudice in probate actlon bars relltlgatlon of issues necessary to determme earlier -

' action). Issues that are necessary to an adj udlcatlon on the merits in the first action are

also res judicata m__the second action, even if the new claim is based upon a different

 claim (46 Am. Jur. 2d Judgrnents § 539.(1994)).

When a trespass claxm 18 based upon a clarm of ownership, the location of the

' boundary llne is in issue. “An action of ‘trespass to try title’. puts the title in issue and a

finding determines not only the issue of trespas, but also of title.” Miller v. Leaird, 307

S.C. 56, 61 413 S.E.2d 841,843 ( 1989). While the Trust contends that 1t did not make
title an 1ssue in the first action, Ms. Blank’s Answer asserted contrary title and the

evrdence developed defined her claim in submlsstons to the court prior to dismissal. Title

‘was in and is in issue. [See Little v. Little, 223 S.C. 332,337, 75 S.E.2d 871, 874 (1953). ]

The boundary line locatron was necessary. to a determination of the trespass 1ssue

By relying upon ownershlp (not possessron) of the property wrthm the Trust's asserted

15
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bouridary line, the Trust is now bound. Bell v. Bennett, 307 S.C. 286, 292, 414 S.E.2d
786, 790 (Ct. App. 1991) (applying res judicata when the broad issue in the prior case

was the boundary line between the identical parcels of property at issue in the present

- case); Parker v. Legett, 13 Rich. 171, 173 (1861) (title to an entire tract which was

est.abli_shed.in a pﬁor litigation inVol\}ing-an allegged trespass on only a small portion of
the tfac; was conclusive.ag.ainst the same partyina subsequent litigation overvthe entire
‘tracgt). ' | | | |

Finally, -evén if treépass'is no longer én'issge, collatéraj estopbel pre.venté a party

from re-litigating in a subsequent suit an issue actually and necessarily litigated and -

~ determined in a prior action based upon'a different cause of action. See Dunlap v. -

Travelers Ins. Co., 223 S.C. 150, 157, 74 S.E.2d 828, 831 (1953).See also Jinks v.

Richland County, 585 S.E.2d 281, 285 (2003); Am. Jur.2d Judgments § 482 at 645

(1969); Am.Jur.2d Judgments § 222 (1994)_ (a consent judgment has substantially the

. same effect as any other judgment réndered in the ordinary course).

- The court is compelled to rule thét the common boundary line between Lot 1 1 and
Lot 12 is as set forth in the Site Plan of David Franklin referenced above, as bétween

these parties and any successors in interest.' This is despite the court's view that the

~ greater weight of evidence supports the property line being where the Trust claims it to

be.

®The previous denial of the plaintiff's Motion for summary judgment in this case does riot preclude this

;
Court from considering the same legal issues previously raised therein since that decision is not appealable o

and does not become the law of the case. Olson v Faculty House of Carolina, Inc., 354 S.C. 161,168,580
S.E. 2d 440, 44, (2003). . ‘ : ‘
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THIRD CAUSE OF ACTION -~ CONTEMPT

Ms. Blank mamtams that the Trust s filing of the Grllette plat after drsmrssal of

the pnor lawsuit amounts to the recordatlon ofa false and mrsleadmg descnptlon of the

- common boundary and is in contempt of the Order of Drsmxssal "' The court dlsagrees

The delmeatlon of the disputed area appeared to be designed to aid in resolvmg a -

.confusmg status of the title, since the parties utilized a non-speciﬁc Form 4 order and did

not follow up on the dismissal wrth a more specific order or transfer documents
The Trust S representatives were operating under a mlstaken belief about the

impact of the dismissal with prejudice of the prror lawsuit, which is ‘understandable

* because the matter was far from clear The Trust made a reasonable dec1sron to try to sell

the property, and the property records in existence were 1mprec1se as to what could be

'conveyed in fee srmple There 1s no proof of improper intent by the Trust in designating
the “Quitclaim area” on the Gillette plat or in filing that document. Ultrmately, this court

‘ -beheves that the Gillette plat has proven helpful to the publrc the purchasers and to these

parties.

Thls court findsita stretch to assert that anyone seekmg to determme the hnes or

the status of tltle to these parcels would beheve that Ms. Blank had abandoned any claim

"to the land within the Qultclarm area based on the filing of the plat. No quitclaim deed is

A

“on record. No evidence has been presented that the ﬁling of the Gillette plat affected any

'5.C. Code Ann. Section 14-5-320 states: “The circuit court may punish by ﬁne or imprisonment, at the

discretion of the court, all contempts of authority in any cause or hearing before the same.” “A party .

seeking a contempt finding for violation of a court order must show the order's existence and facts :
establishing the other party did not comply with the order.” Abate v. Abate » 377 S.C. 548, 553, 660 S.E.2d
515,518 (Ct. App '2008). “Contempt results from the willful disobedience of an order of the court, and
before a person may be held in contempt, the record must be clear and specific as to the acts or conduct
upon which such ﬁndmg is based.” Curlee v. Howle, 277 S.C. 377 382,287 S.E2d 915 918 (1982).

N
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tax valuation or assessment. The greater weight of the evidence is that the dismissal of
the prlor action left a situation where the question of tltle mcludmg the common
boundaxy line, would be subject to an exception by a tttle examiner, as Ms Blank's own
expert, Ms Smtth baswally confirmed as dtscussed below '

Tlus record does not demonstrate wﬂlful dtsobedlence of the court's prior order. .

- Contempt is a dlscretlonary power, and tlus court declines to hold the ‘Trust in contempt.
: There has been no showing that the Trust filed the plat to obstruct, degrade, and

| | undermme the administration of justice. Brandt v. Gooding, 368 S.C. 61, 630 S.E. 2d 259

(2006).

L)

- Compensatory contempt is money awarded to a party who is injured by a

- contemnor's-action to restore the party to his original position. Curlee v. Howle, 277 S.C.

377,386,287 S.E. 2d 915, 920 (1982) There bemg no ﬁndmg of contempt the claim by

Ms. Blank for legal fees and costs assocxated with this action is demed

FOURTH CAUSE QF ACTION SLANDER OF TITLE

Ms Blank alleges that the Trust comm1tted a slander of title by the ﬁhng the Gillette
plat after dlsmlssal of the lawsuit. The court dlsagrees |
. .Jennifer Smith, Esqulre a tltle ‘agent, who was also the attorney for Ms. Blank in
the former action, testified that the recorded plat affected the lnsurablhty of Lot 11 and that :
certain steps need to be taken to cure the problem The steps mclude estabhshmg that the

boundary line shown on the Gillette Plat is identical to the Franklin boundary line and

having the Trust prov1de a qultclatm deed to the disputed area. Taking this posmon of the o

- need for addmonal steps which were ‘not referenced in the Form 4 dlsm1ssal or ever

) _ . ,
requ_lred, of the Trust by Ms. Blank,‘ undermines her slander' of title- claim; In practical
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O
terms, the boundary dispute persisted following the dismissal with prejudice of the 2015

Timmons v. Blank action.

Slander of tltle requires ev1dence of malice and specxal damages Pond Place

Partners, Inc. v. Poole 3518S. C. 1,22, 567 SE2d 881 (Ct App. 2002) “Actual malice

~can mean the defendant acted recklessly or wantonly, or with conscious dxsregard of the’

‘plamtrffs rights.” Constant v, Spartanbura Steel Prods., Inc., 316 S. C 86, 89, 447 S.E. 2d :

l94 196 (1994) “[M]alxce merely means a- lack of legal Justlﬁcatlon and is to be
presumed if the drsparagement is false, if it caused damage and 1f it is not prxv1leged »

Home Invs Fund v. Robertson 10 Il App. 3d 840, 295 N.E.2d 85, 87 (1973).

The court drsagrees w1th Ms Blank's clalms that recording the Gillette plat
denoting the Quitclaim area was malicious, unreasonable, or unJustxﬁed She pomts out

that she had rejected the same dotted lme shown on the plat over a year earlier and then

'agam on the day scheduled for trial of the first lawsu1t but that does not establlsh in any

way that recording the plat was done in w1llful dxsregard of Ms Blank’s rights.

The ev1dence supports the conclusxon that the Trust was attemptmg to follow the

legally requlred procedure to establlsh a boundary lme of record and have the County

'approve and record a plat that separated out the dxsputed area as per the September 14,

2016 Order Amending Lis Pendens. The Trust determined how much of Lot 12 would

need to be given to Ms. Blank in order for the exxstmg Blank home to meet setbacks if

~ the Lot 11- boundary were expanded At the Trust's expense and effort, it isolated the

disputed area and referred to it as the Quit claim area in the plat which was approved.

* This was done S0 that Lot 12 could be sold w1thout the conveyance including any of the _
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property involved in the boundary dispute. The Trust was willing to and intended to
convey the disputed area to Ms. Blank for free.

The order of dismissal with prejudice did not include any requrrement that the

Trust perform any afﬁnnatrve act to solve the boundary dispute. Gorden Timmons took

it upon himself to initiate a- boundary drspute resolutron process, which the court accepts ,
as being done 1n good faith and to attempt to avoid litigation such as this actlon
The court rejects Ms Blank's assertion that this was done to maximize the value

of the property of Lot 12 or require the purchaser to agree to buy the dlsputed land It has

- not been proven how delmeatmg an area of disputed tltle made potentral purchasers think

: that Lot 12 was more val uable than just leavmg the existing plats in place [solation of

the disputed area did not ﬁnancrally beneﬁt the Trust, except that it allowed a means. by

‘ whrch the newly-constructed resrdence could be sold. lndeed the Trust had to reduce the -

sales pnce of Lot 12 by h) l 5 ,000.00.in order to 1solate the disputed area from the land

_ bemg conveyed to the Patricks.

When the Trust sought to sell the home constructed on Lot 12, 1t sought an order .

to amend the lis pendens to prevent sellmg any part of the disputed area. Transfemng the

Trust's mterests if any, in the disputed area would have only further complrcated

matters. The actions of the Trust in filmg the Grllette plat do not constltute mahcrous :

_ acts mtended to cloud Ms. Blank S trtle to Lot 11.

In the court's view, any reasonable person examining the records related to these
properties after the dlsmlssal would conclude that the location of the boundary line had

yet to be clearly defined. It has taken years of litigation, days of testimony, a‘cou'rt's.
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_ interpretation, and the yet-to-be accomplished f_ollowing of this court's directives to reach

this point regarding establishing the boundary line.

Having failed to establish her slander of titie cause of action, the claim for

-damages, including attorney's fees and lltigatio_n expenses, is denied. . |

FIFTH CAUSE OF 'ACTION — NUISANCE

- Ms. Blank clalms a nursance caused by constructlon of a concrete driveway on
Lot 12 and other grading and landscapmg, which is asserted to cause frequent flooding

and bea substanttal and unreasonable interference with the use and enjoyment of her

A land She also seeks the cost of constructing a swale. As prevxously dlscussed she and
her expert, Mr. Franklin, testlﬁed that the concrete driveway increases the amount of

_ ramfall that accumulates on her property, impedes the natural dramage and causes water

to be cast onto her property due to the higher elevations on Lot 12.
“The traditional concept of a nuisance requires a landowner to demonstrate that _
the defendant unreasonably mterfered with his ownershrp or possessron of the land."

Srlvester v. SmegVallev Countrv Club, 344 S.C. 280, 286, 543 S.E.2d 563, 566

- (Ct.App. 2001) Nulsance isa substantral and unreasonable mterference with the plaintiff's

‘use and enjoyment of [her] land. Id. "Nuisance law is based on the premise that ‘[e]very

citizen holds hlS property subject to the 1mp11ed obhgatlon that he w111 use it in such a

way as not to prevent others from enjoying the use of therr property " Clark v. Greenville

unty, 313 S.C. 205, 209, 437 S.E.2d 117,119 (1993)

- The nuisance claim has not been proven. First, the more credtble evidence is that

B the dnveway, gradmg, and landscapmg on Lot 12 do not cause consnderable amounts of

storm water to be cast onto Lot 11. The dnveway is small a.nd itis s1mply not credible

- 21



Faz

away frorn Lot 11.

that such a structure (or anythmg else the Trust has done) causes water to pool, pond, or |
be cast upon Lot 11 in amounts constxtutmg a nuisance.

Second, the greater weight of evidence supports the determination that, wh'en'Ms.
Blank rejected the proposal to construct the exact type of swale that she now asserts to be
needed, the Trust took adequate steps to route surface water to the other srde of Lot 12,

e

- Third, surface water is a common enemy. The plaintiff has the burden of proof as -

* to her nuisance claim. Almost all of the testirnony from Ms. Blank about water intrusion

concerned a catastrophlc hurricane or perlods of massive ramfall _The court
acknowledges that she sard there was no water intrusion before the dnveway was
constructed, even during a IOOO-year flood. But, her lot is 50% percent wetlands, by her

estimation, with a wide d_rainage easement behind her lot. The house is constructed ina

flood plam zone, and while there is conﬂrctmg evidence about whether she was permitted

to, construct her studio on the ground floor, the evidence shows that itis equally or more

»lrkely that she constructed the studlo 1n a manner that subjected it to occasional ﬂoodmg

during large amount of rain. It has not been proven that constructlon on Lot 12 did

_anythmg to substantlally enhance the frequency of surface water intrusion.

: As to her expert's opinion about the cause of the water intruSion, a fact ﬁnder is
allowed to accept or reject the opinions of an exr)ert witness, in whole or in part. The
court may also. consrder any mterest or bias of a witness. Mr Franklin was combatrve
and drsmrssrve at trmes during his testrmony, though the court does not questlon the
sincerity of his opmrons He was the one who prepared the site plans that are at issue

here the second berng an unapproved amended site plan which moved the locatlon of the
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pfoposed house away fro.m wetlands by making dramatic changes to the property

dimensions. There are equally qualified surveyors who disputed the testimony of Mr.

Franklin concerning where monuments were present. An experienced developer, Mr.
Timmons, and the contractor, Mr. Strong, disputed his testimony about\water ﬂdw,

 stating that the driveWay was sloped away from Lot 11 and that grading was done to

carry surface water away to the opposite side of Lot 12.

Having det_érminéd that Msv. Blank haé ﬁot met her burden of proof és to'nuisance, |
she is not entitled to damages. It is not necessary to address the_defensés of waiver and
estoppe_l'rélate_d to the nuisance élaim. Her claim to 'rf;quire the Trust to pay fof
constfuction’ ofa 'Swalé fails. Th¢ greater weight of the evidence supports the conclusion
thaf the Trust properly handlgd the drain_age of Lot 12. The prox}isions for surface water

s

drainage were constructed entirely on Lot 12'? and were completed and inspected

“pursuant to a permit issued by Charleston County.

COUNTERCLAIMS "

FIRST COUNTERCLAIM - SLANDER QF TITLE -

This éounteréiaim is based on the assertion that Ms. Blank falsely claimed to .

own a significant portion of the Trust's property. Ms. Blank had rea_éon to believe that

12 If there is a claim of trespass, the evidence does not support it. Mr. Franklin testified that no part of the

" improvements constructed by Timmons on Lot 12 encroached upon Lot 11. Therefore, Ms. Blank’s claim

B The parties each submitted proposed orders. The Trust's proposed orders did_ not address its

counterclaims for affirmative relief except to the extent of overlap with the Complaint's requests. for relief,
but each is briefly discussed here. ' '
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- the common boundary could not bere-litigated based on res judicata. The elements of

slander of title cited above have not been proven.l

SECOND COUNTERCLAIM - ABUSE OF PROCESS

Abuse of process is asserted by the Trust based on Ms. Blank naming of third- .
party purchasers in the lis pendens, (Def. Ex. 11), but ot the Complamt and by her not
llmmng the description in the lis pendens to only the disputed area. Abuse of process

requ1res an ulterior purpose and a willful act in abusing legal process that is not proper in

the conduct of the proceeding. Huggins v Winn-Dixie Greenville, Inc., 249 S. C 206 153

SE2d 693( 1967) Some deﬁmte act or threat not authonzed by the process or almed at

an object not legitimate in the use of the process is required. There is no liability where
the defendant has done nothing more than carry out the process to its authonzed

conclusron even though with bad intentions. See Sierra v. Skelton, 307 S C. 217 414

S E.2d 169 (Ct App 1992) RycroﬁvGaddy 281 S.C. 119,314 S.E. 2d 39 (Ct. App
1984)

“The purpose ofa notlce of pendency of an action is to mform a purchaser or
encumbrancer that a particular piece of real property is subJect to lltlgatlon A properly

filed Lis Pendens bmds subsequent purchasers or encumbrancers to all proceedmgs

_ evolvmg from the hugatron Generally, the filing of a Lis Pendens places a cloud on title

which prevents the owner from freely disposing of the property before lmgatron is

' resolved ” Pond Place Partners, Inc v. Poole, 351 S.C. 1,16-17, 567 S.E. 2d 881 ,889 (Ct.

App. 2002). The Patrrcks were the intended purchasers of Lot 12. Therefore, the filing of
the lis pendens was a proper use of the process and the naming of the Patncks in the ]lS :

pendens was not an abuse of process, but legltlmately_ put them on notice.
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The initial lis pendens referenced the plat that the Trust had recorded claiming

the earlier boundary line (P1. Ex. 17, Def. Ex. 11). The failure of Ms. Blank to narrow

the descnptron was not an abusrve use of a lis pendens [See S. C Code Ann. Sect 15-11-

10} Consent ‘was wrthheld consent to amend the lls pendens until Mr. Glllette conﬁrmed

that the boundary line estabhshed by Mr. Franklm was the same as the line shown on the

Grllette Plat. [See Plamtrff’s Opposmon to Defendant s Motion to Cancel or Amend Lis
Pendens at 3.]
'No evidence was presented of an ulterior motive or wrllful act not in furtherance

of the process. See Southern’ Glass & Plastics Co. V. Duke, 367 S.C. 421 430-431 626

S. E.2d 19, 24 (Ct App. 2005). A failure to act cannot be the basis for an abuse of -

process._H ggins v Winn-Dixie Greenvrlle. Inc., 249.S_.C. 206, 153 S.E.Zd 693(1967).

'The action for abuse of process was not proven.

) THIRD COUNTERCLAIM — TORTIOUS INTERFERENCE WITH CONTRACT
T_ortious interference with contract require_s kno'wledgerof a- va.lid'contract and an

intentional procurement ofa breach and a lack of j justification. Eldeco, Inc v. Charleston

County School DlSt 372 8. C 470 642 S.E. 2d 726 (2007) The alleged mterference

must be wrllful and unJustlﬁed Keels v Powell 207 S. C 97,34 S.E. 2d 482(1945).
Here any dlscussmns with thrrd-party purchasers for Lot 12 that Ms. Blank may
have had or ﬁlmgs she made related to the boundary line and the results of earlier
litigation were pr1v1leged and authorlzed because there was an existing dispute over the
property line. There is not sufﬁcrent evidence of any facts to support the allegation that
Ms. Blank wrllfully and without justlﬁcatron mterfered wrth the alleged contract of sale.

In the absence of such facts, this Court must dismiss this counterclaim. Hansen v. DHL
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Laboratones Inc., 319 S.C. 79, 80, 459 S.E.2d 850,851 (1995); SSI Medlcal Servxces

Inc v. Cox, 301 S C. 493 497 »392 S.E. 2d 789,792 (1990)

E OURTH COUNTERCLAIM — DEC-LARATORY JUDGEMENT ASTO BOUNDARY )

The Trust, llke Ms. Blank seeks a declaration determmmg the boundary lme
between the parties. The plamtlff has established that the prior case determmed the
boundary hne as a matter of res Judlcata, and the court's previously stated finding as to
the common boundary is. adopted on this counterclalm ;

" THEREFORE, lT,IS_ORDERED: |
1. As to the First'-‘Cause of Action and the Fourth Counterclaitn, the commion

property line of Lots 11 and 12 is established as the one des; gnated as the "boundary based

. on ex1st1ng monuments on 5-6- 05" shown on the plat of D.E. Franklm and L.S., Eco

Engmeermg and Constructlon dated January 6, 2016. The Trust is dlrected to deliver a

qultclalm deed of the disputed area to Ms. Blank within 45 days of the mailing of a copy - -

of tlus order to the Trust's attorney by the Clerk of Court. The attomey for Ms, Blank isto

‘ coordmate referencmg this order on 1 any recorded plat or deeds deemed necessary to clarify

the title, as directed in this order.
2 The Second Cause of Action in the Complaint is dismissed as moot.

3. Rellef is demed on all other causes of action and counterclanms

AND IT IS SO ORDERED. g s
William P. Keesley '
L Presiding Circuit Court Judge
June 8, 2019 -

26



