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T ca}ise‘ when she and her~ sister had '.bé.eri'fnqles{eci by et érapdfather and one ‘of :éppellam"’s; -
i :pfediéatg 'conviciztioyns :wasAfoy abusing a girl and Her 51ster‘7 i o ‘J"'.' |

v N
P
.
B o
K K
R " .
. P
<
PR o
LRI W N
)
'
-
. : E
v #e .
- .
¥ L N
< T v
£y . ’
- b i s
S "
oo
o . . . :
S '- -
. .
. . N E .
. ER . K
rade. «
° £
.
v T, “
POBMEA NS . ¢
i1
) .
i
s
¢ - -
<
B



- STATEMENT OF THE CASE
" . When a’ppéﬁant Don‘alld_" Hulon neafed As_erVing all of his senténce for a criminal |
| chvictioh’,} the Attorney General sought his c'oiﬁrﬁitment as a ééxually violent predator and on .
S_ebtembef 25, ‘2~0'1 8, a[-‘)pclla_ntlvs(/vaé 'trie:ci.irvi"l(\/lé‘rll't‘)oro Cour}ty_l?efore the. Hoééréble J";..Def‘haﬁ%_

» Cole"\'and'Aa Jury - R. 1. J_am‘es Bogle représérited the Attéméy General. R. 1. James Falk - .

4, 4

"rebresented (appellvanvt. R 1. The jury cbncluded that éppellant is a séxually Viplénf ;')redator:.and'_

N ,»fid'd_ge Cdlé"pfdér_ed him committed. R. 310-1 1. This appeal follows. .v
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e 5
STANDARD OF REVIEW -~ | ST o
‘;A Jurors compefence is V\;ﬁhm the trlal Judges d1s;ret10n and is ﬁot rev1ewable on : } |
appeal unless wholly uns'upported by the ev1dence State v Slmpson 325 S.C. 37 41, 479
' T )



. past sexual behav1or 1s the best 1ndlcator of therr future sexual behav1or f. - R 1 17

o ARGUMENT

!‘g

In thrs sexuallv Vrolent predator case, the tr1al court erred 1n refusmg to strrke a 1uror for ‘ o

N . . R . . .

‘ ‘CauSe when she ,and her srster had'been molested by her grandfath‘er' anda..one» of appellant s

' predlcate conv1ct10ns was for abusmg a girl and her s1ster '

3

In cr1m1nal trlals propensrty evrdence Is forbrdden Rule 404(a) SCRE See also State
-.v. Nelson Nelson 331 S C 1 501 S E 2d 716 (1998) (holdmg ev1dence tendlng to show defendant was a

"*-~‘-‘~f‘.pedoph11e was’ 1nadm1551ble in sexual assault prosecutron) Conversely, sexually vrolent predator -
. . S K P ooty P

fcases are o ly about propen51ty The Jury 1s requlred to ﬁnd whether the defendant is: “hkely to”' S |

>‘.\ 5

. :’ }engage 1n acts of sexual v1olence” 1f he is- not 1ncarcerated S. C Code Ann § 44 48 30(1)(b)

f,(

'Jurles hear the entlrety of the defendant s crlmlnal hlstory from the Attorney General’s expert : ]

w1tnesses who rout1nely tell Jurors » “:"Dr MarlelGehle d1d in appellant S case that a person s

Y

Thls 1nqu1ry 1nto a defendant 'S’ past and the 1nev1table presentatlon by the Attorney ,‘

\l,

- General’s expert w1tness of the 1ur1d detarls of an SVP defendants’ sexual crlmes 1ncreases the

. ?_need for the tr1al Judge to ensure the defendant recelves a fa1r and 1mpart1al Jury as is guaranteed o

. "“"-‘_by the state and federal constltutlons U S. Const amend VII S. C Const art. I § 14 (“The r1ght‘~-" ]

e

. f_':of tr1al by Jury shall be preserved 1nv1olate ) South Carohna guarantees ‘the rrght of a party to, S

!have partlal ]llI'OI'S set a51de S C Code Ann § 14 7 1020 “The court shall on motlon of e1ther'.':‘l" :

'_party 1n the su1t examlne on oath any person who i is called as a JllI'OI‘ to know whether he . 18-
) sens1ble ’of any. blas or;‘prejud1ce thereln.” Id "“If 1t appears to the court that the ] Juror 1s not_

p ’,1nd1fferent in the cause ‘he must be placed a51de as to the trral of that cause and another must be

called » Id



Durlng Jury selectlon the court; asked the panel whether anyone had a famlly member' -
accused of a sex offense or had been a victim of a sex offense. R.. 60 61 Judge Cole said he o

iwould speak w1th those j _]LII'OI‘S prlvately R 60- 61 Juror 31 responded and when Judge Cole; :

- 3 __asked “Was it a victim or an accuse‘d ” she responded “Both.” R 61. Judge’ Cole the court. .

: reporter and the attomeys then went into chambers to hold pr1vate d1scuss10ns w1th the Jurors:v '
. iwho responded R 62 | | bl | | i |
‘ In chambers Juror 31 told Judge Cole that “It was my grahdfather and 1t was me and'my‘. :

‘_srster 7 R.67. .She ‘was a v1ct1m of abuse from her grandfather R 67 68 The abuse was not;v
- ‘reported’to law‘enforce‘ment. R 68 Judge Cole asked whether the abuse would affect herv:u‘

Judgment 1n the case and Juror 31 replled T don t thmk so. I was a long t1me ago R 68 ‘

; "‘1When asked 1f she could be. farr and 1mpart1al to appellant she rephed Yes SlI’ ‘

Appellant asked the court to strlke Juror 31 for cause R. 74 Trlal counsel explamed that e

.appellant “had that sort of role 1n th1s famrly w1th two glrls She was about that same" age 1t " ;:”_'. TR

e ~sounds hke at the tlme I have concerns about whether she could be fa1r when she really has‘;t;,fi L

,,to start hstenmg to the facts ” R 74 Judge Cole ruled that he could not “strrke her for cause if

: ., she tells me she can be falr ” R. 75 He stated that when jurors “tell me they can do somethmg,

e ‘really have to accept that they can Otherwrse I have to make my. own Judgment somebody is™

3 ,' ‘lyrng to me, and I’m not w11hng to do that.” R 74 75 (emphas1s added) Appellant was’ forced . -

S :"to use one of hlS peremptory strlkes on Juror 31 and also used all of his strlkes R 3 14
| The tnal Judge erred in not str1k1ng Juror 31 under the enhanced need for 1mpart1al Jurors -

in 'SVP cases. ,»South Carolrna has several per se-rulesv‘for excusmgv Jurors-_for cause and should

adopt such a rule excusing prior sexual assault victims in SVP. cases. “SouthACa_ro_li'na requires .

[N

' that any stockholder in a corporation be excused in a lawsuit involving that corporation. S. Bell - -



Tel. & Tel Co V. Shepard 262 S.C. 217 222 204 S E. 2d ll 12 (1974) “‘That a stockholder in

S a company wh1ch isa party to a lawsu1t is 1ncompetent to sit as a Juror 1s S0, well settled asto be

black letter law .‘ The d1str1ct courts refusal to str1ke the Ford stockholder for cause . DS .'

revers1ble error 7 Id quotm,q Chestnut V.. Ford Motor Co 445 F 2d 967 971 (4th C1r 1971) ' S

_,,South Carolma also has a per se rule excludrng ]urors who are customers of an electr1c co-» AT

operatlve under the theory that they are also owners of the co operat1ve Alston V. Black R1ver '

- ,.Elec Co- -op; 345 e 323 327 29, 548 S.E. 2 858, 860 61 (2001)

A person who owns a few shares of a stock or whose electr1c b1ll may go up by a few ; .

cents 1f an electr1c co operat1ve loses a lawsu1t has much less potentlal blas than a former vrctlm e

o ’of .?sexuali'abuse ‘T«he small 'and:attenuated pecumary,_.mterest'of Jurorsgcannot- compare,tothe,‘ L R

‘ lrfelong trauma of sexual assault South Carollna should d1squal1fy for cause all v1ct1ms of L

2 Ko

' sexual assault in SVP cases where these ]urors w1ll hear not that the person may have comm1tted

=2

" a sexual‘cnme but’:that they'were~convrcted of such crlmes'm.th'e .past. S A

o Furthermore as defense counsel po1nted out, the h1story of Juror 31 was SO srmllar to one”'ﬁ..v =

"of appellant ] predlcate conv1ctrons ‘that even w1thout such a rule she should have been B
excused Appellant was conv1cted of hav1ng sex w1th a young g1rl and her srster and forcmg her?»' cot

to perform sexual acts w1th other nmen. R. 137 53. The Attomey General’s expert cla1med‘ '

o appellant referred to the twelve year-old glrl as “a whore 1n h1s evaluat1on R 144 Appellantw

was muchvolder—he 'was,67 years “old at the-j time of tr1al R 237 Juror 31 -,cou_ld: not have f

retained any sense of 1mpart1a11ty upon hearmg this ev1dence “The trial judge erred. in not;'_

’grantlng appellant s mot1on to str1ke for ‘cause and appellant was therefore den1ed hrs-'v"" ‘

constitutional and statutory right to trial by an impartial jury. This c}ase should be 'r_eversed. -



" . and this case remanded for a new trial.

CONCLUSION

o

'qu.the.foregqing reaéons; appell_ant’s conﬁnenﬂgnt 1n the SVP" facility s'hj:o'uld' be- Vrevé;vrse‘dﬂ -

l : ,. , - - David Alexander '
¢+ .~ . . -Appellate.Defepder . ; Sl
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

RECEIVED

Appeal from Marlboro County SFp lg 2019

Honorable J. Derham Cole, Circuit Court Judge C 0UI'[ of Ap
Peals

IN THE MATTER OF THE CARE AND
TREATMENT OF DONALD HULON,

APPELLANT.

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Donald Ray Hulon states:

1 He is Appellate Defender for the South Carolina Office of Appellate Defense, and
was appointed to represent appellant.

2 He has reviewed the record of appellant’s trial before Judge J. Derham Cole,
which was held on September 25 & 26, 2018, and, in his opinion, the appeal is without legal
merit sufficient to warrant a new trial.

3, He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, He asks the Court to relieve him as counsel for Donald Ray Hulon.

Respect Sybmitted

David Alexander
Appellate Defend:
ATTORNEY FOR APPELLANT

This 16th day of September, 2019.



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS -R,ECE

SEp
Appeal from Marlboro County SC C Ig 207.9

0

urt
Honorable J. Derham Cole, Circuit Court Judge Oprpea/s

IN THE MATTER OF THE CARE AND
TREATMENT OF DONALD HULON,

APPELLANT.

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Trial Transcript dated September 25-26, 2018
(2) State’s Exhibit Nos. 1-4 (Sentencing Sheets and Indictments)
(3) Court’s Exhibit No. 1 (Proposed Jury Charges)

I certify that this designation contains no matter which is irrel t to fhis appeal,_—=

September 16, 2019

David Alexander
Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

September 16, 2019.

<" David Aleggder/
Appellate Defender
South Carolina Commission on Indigent
Defense
Division of Appellate Defense
PO Box 11589

Columbia, SC 29211-1589
(803) 734-1330

ATTORNEY FOR APPELLANT

SFP 16 2010 A
C Court o Appeals
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IN THE COURT OF APPEALS
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Appeal from Marlboro County Stp

Honorable J. Derham Cole, Circuit Court J u§§ COU/T

IN THE MATTER OF THE CARE AND
TREATMENT OF DONALD HULON,

APPELLANT.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon Deborah R.J. Shupe,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Donald Ray Hulon, at 4546 Broad River Road, Columbiaz SC 29210, this 16th day of
September, 2019.

David Alexander
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 16th day of September, 2019.

? ' Un. (L.S)
Notary Public for South Carolina
My Commission Expires: October 22, 2024




