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COUNTY OF RICHLAND- - ' .-

-

STATE OF SOUTHCAROLINA .. . .& IN THE COURT OF COMMON PLEAS

N

<

- .Civil Action No, 2012:CP-40-350 .,

. o S S R
- o R AT RIS S LR AP N

Adele]. Pope, :
G T , PLAI;NTIFF’SMOTIONTOAIIER,
AM.'END OR VACATE ORDER: GRANTING -
JAMES BROWN LEGACY TRUST'S . . .

éj.
_gé .

T MOTIONTODISMISS o
Alan Wilson, fnhiseapdcityds *« ¢ Lol m) moenn gt S e o0 '
Attorney General of South
Carolifiaaid Jaités Brown - PR L .-
Legacy Trust, by RussellL Bauknight. R
1tsTrustee Crws s g e P P vt " .
Defendants ' T

“* Plaintiff Adele]. Pope (‘Plaintiff?) herebymoyes for an Order altering, amending

'afid/6i"vacatig thié Ordér of the Honorable Dayet A, Early, ITT, dated June, 14, 2016, filed "

‘Juﬁe"zo -2‘0‘15:'§ﬁa’fe'é‘ei‘eed by-‘-iﬁaantrﬁonqune 24,2016, pursuant to Rule 59(&), South
Carblifia Rules of Civil- Procedure.x'l‘he gmunds of this motmn are as follows: e
- The McMaster Legacy Trust is Subject to the Freedom of Information Act (“FOI.A”)

. 1 The th'ft"dv’erlogked orimisappreh,end,e,d that, ,a)lgt_ml,l_gh entiﬂed “James Brown
Lega'csi-'m‘sz‘:- the 'Defe'ﬁd'ant:Lega‘cy Trust is an entity cfeated byformer Atto}ney General

HenryD McMaster'and curré'xitly by its terms, at least 50% controlled by AG Alan Wilson.
"' 9: The Court overlooked or misapprehended that a trust created by AG McMaster in
his official capacity, which is part c:t;gﬁtame and part private, is subject to FOIA.
" The Court’s Findmg that the Legacy Trust no Longer Exists
"3 The'Court overlooked or misapprehended that ﬂn_e.MMstg;'-,Legacy:'i‘mst atall
times sifice thé"éorhmencemén.t of this action has been an active party in Richland L;om;ty
Case 2010-CP-40-4900 (“Richland 49007); has,' ﬁoved to intervene in another FOIA case;

and has, through its Trustee Russell Bauknight, taken action confirming its existence. -
T

‘-pooze2 -



4 The Court overlooked or rmsapprehended that the Legacy Trustcurrently has
assets, mdudmg 4t a miniritii, an égiitable claim to approximately 3 $2 milhon distributed

1o Tommie Rae Brown and others in connecﬁon with the sale of three James Brown songs

mclqdlﬁg“TryM " on “Pleag ’Please Please [the sale was revealed aftér the date of the
Court’s Order‘bqt prlor to iy .
R S X

5, The Court averlooked or misapprehended that at its inception the Legacy Trust

c ; .
e, T aaxdysie vy

was a pamally-chantable trust, and that no action has been taken under the applicahle ,
;,'.,,',xy 1 '.‘. B ,._,..... ‘h .

South Carolina statutes to dlSSOIVE its chantable portion and dlstn'bute lts assets to another
RER TSNt

g, "l‘ﬁe’ Eoiift'f&;éfldoke'd' o'f miisapprehended that the decision.in Wilson . Dallas
dedlared thé McMastet seriieniédr deal void, bt failed to void the McMagter Legacy. Trust
7 THE Court overlooked or misapprehended thét Russell Bau:lmight, Trustee ofthe

- Legacy Trust, ‘Has conﬁrmed. in filings in this case: that the: Legacy Trust has been actively

: ‘managedbyhlm m‘Richland County sinte 2009~~ A T O N R E IR EE UL R

S RS 1 13 LegacyTrustFOlA Controversyis notMoot -

g The Court overlooked ot isapprehended that the: Legacy Trugt has never

' provlded any dociiments responsive to Plaintff’'s 2011 FOIA request 1 in this matter.

' 9 The'Court overlooked ot misapprehended that; although a copy @ of the January
9011 amendment to'the MeMaster Legacy Trust, signed by AG McMaster, has surfaced, this
does not cistitité FOLA tompliarice by the Legacy Trst:* '

"10. The Court bverlocked-or filsapprehended that in Sloan v. Friends of the Hunley,
no justiciablé controversy réinains after the documents subject to the FOIA are produced by
ﬂie'pul:;l’ic body frem which they dre requested. |

4 . J
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Attorneys’ Feées and Other Issues not Addressed by the Court’s Order

- 11. The Court overlooked or misapprehended that Plaintiff’s Due Process rights are
K2 S T ~;
violated by the Courts Order because Plamtiff has been forced to defend herself for six (6) -

1‘ £ “.f’ -r'.l .

_ years against a Trust created in 2009 byAG McMaster now controlled by AG Wilson; and

S T z I
which the Court has declared, withno basis, no longer exists.
.,:.:_-.,{. y {,,_I‘,- (] 1* -
o 12 The Court overlooked er mlsapprehended that Plaintiff is entitled to attorneys’

AT T '\’-- Y

fees and costsup to and including the date on which the Legacy Trust documents are

prov:rded to her by the McMaster-zLegacy{I‘rusl_; SRR

S 13 Th’é' Court overlooked or: misapprehended that in,another FOIA guit, the Court

‘i ;‘.'.,y‘-'« k_..‘.',-_ (T4 , e
-

was incorrectly informed that there are no Legacy Trust amendmems . R SRTERN

14. The Court overlooked or mmapprehended that the FOIA is intended to providea

2

speedy and inexpensive method for anyone to obtain public documents from public bodies,

as defined therein.

15. The Court overlooked or rmsapprehended that Plaintiﬁ‘"s EOIA casewas, at the

' request of the Legacy Trust, 1mproper1y removed from Newberry County to thh.land

_ County, where ﬂle Legacy Trust is managed.

. 16. The Conrt overlooked or misapprehended that the creation and/or control by a
sitting Attorney General, in his ofﬁcml capacity, of a private trust created from assets of a
private charitable foundation which he has the statutery authority to oversee is a matter of

great public importance.

3
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- Reéspectfullysubmitted, .,

Adam T Sitvernail _

¢+ daw Office.of AdamT. Silvernail, LLC .

1905 Marion Street (29201) ‘

- -Pg§t.Office Bax 7995 - :
Columbia, South Carolma 29202-7995
¢ ~(803) 779-1770 Cien

MM‘M

.;,.-:._’;- R IS Sl L 1T LR IRths i
Artorneyfor Plamtiﬂ'
“\ ot STy Ees s a0

CERTIFICATE:OF.SERVICE %1 &6 e 12 s o oy -

" e dndeféigned héreby cartifies

foregoing document on counsel for the De

thit on June: 27 2016, he has served a copy of the
fendants by depositing a copy of same in the

United States Mail, ﬁrst-class postage prepaid., addressed as follows:. et A

' Ariail £ King, Esqmre e
) :David L. Paavola, Esqulre
‘Léwis Babéock; LLP -
PO Box 11208
Columbia, SC 29211

" JErory Smith, Esquire =
_Office of the Attorney General
"POBox 11549 1 ¢

Columbia, SC 29211

e T

R

R
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State of South Carolina ) In The Court of Common Pleas
- ) Eighth 'Judicial Circuit
County of Newberry ) 2011-CP-36-00364

" Adele J. Pope,
Plaintiff,
vs.
Alan Wilson, in his
capacity as Attorney General
of South Carclina and James
Brown Legacy Trust; by

Russell L. Bauknight, its
Trustee, e s

Defendants

.

N

_ 2011-CP-36-00379
Adele J. Pope, -

-Plaintiff,:

vs. Transcript of“Record

~ Alan Wilson,  in- .his capacity )
as Attorney General of
South Carolina,

Defendant.

] .
v

January 11, 2012
Newberry,' South Carolina

BEFORE: e

\

The Honorable Frank R. Addy, Jr., Judge

000266
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26

And this case doesn't need to be tran;ferred to Riéhland
County and comb;ned with this other case that has numerous
additional parties and different counsel and -- and it --
you know, this should've been simélé litigation.x And we're
still here 5 1/2 months later.

MR. SMITH: Your»—r'Yéur Honor;.youldonft ;—.the -
the judge designated Cése‘4900.and Judge Manning as the
judge for a complex case and did fhat for a.reasah: And
that process should not be avoided by splintering off of
this issue and bringing it in a separate county.

And regarding the ten-days' notice for an alternative
motion fog transfer of venue and consoli@ation, tﬁé Court
has the poﬁer to shorten the response time. They're on
notice. *All these things that we've discussed today, we
discussed.in Laurens two months ago. And thi§ -- Qe
believe that this Court certainly 'has the authority'to-do
what it did in Case 379 and do that here.

MR. SILVERNAIL: I -- I -- a -- a correction: I --

this is not a splintéring of any issue from Case 4900.

"While the same documents may be at issue in -- among the

documents sought in discovery there, and while the parties
may be similar, there is no FOIA claim in Cage 4900. This
issue is decided under different law, different standards,
and could have a different outcome.

And, you kngw,‘we.are asking for the documents under

060267
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Freedom of Information AétAhere. You‘know, and I gét the
impfession that if any -- from the logic that the attorney
general is’hsing, if any of these other foiks wﬁozhave
filedtan.affidavit in this case were ‘to file this - a
similar suit seeking these documents in theif-hom;
counties, ‘I can't imagine they would argue that that case
also had to be consolidatéd_with the litigatign iﬁ Richlapd
County. | | .

MR..SMITH; Your Honor, we don't need to spe;ulate

about other parties. The only party that's before us as to’

FOIA is Ms. Pope, 'who- is a party to the Richland

- litigation. ‘And -- and -- andicertainly, we -- we've put

into the record, téo, as for the purposes of summary
judgment, which Your. Honor can consider with regard'to
these issﬁes,~there,is an order of Judge~Weétbrook:—— the
late Judge Westbfook, when he was a circuit cdurt juage, R
saying that FOIA can}t.be used~t6 bypass discovery, thch.
is what.theyfre'tfying to do.heré.
MR. SILVERNAIL: Well ---

* MR. SMITH: The judge that considers the FOIA should
be the séme Jjudge coﬁsidering the discovery Qho can .
determine ﬁhether FOIA .gives any greater rights than what
they would.otherwise have'under discovery. We've spent all
this t;me, the ;— the filing of affidavits, and goiﬁg
around and around in these cases. If they had taken it up

U Q00268
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in Richland or‘agreed'to move it forward in Richland, we

‘might be getting some answers, shortly.

. MR. SILVERNAIL: - Your Honor, I -- Judge Westbrook's
order is two pages. 'It's from a circuit court.case. 1
believe the order is dated.in 2002. I -- I had the
pleasure of seeihg a trial ‘before Judge Westbrook-long
before I" was a:lawier. And I -- he was an excellént judge.
This order has almost no facts. I -- it's a circgit court

order. As far as I know, 'it's never .been reviewed by an

te

appellate court.

\

And the cases he cites to;supporf,the conclusion that
you cannot use FOIA instead of discovery or in addition to
disdovefy.f— forgive me; I -- I'm paraphrasing here because
I don't remember his~exact language; The .cases he cites
actually éay: You get no more and no fewe:.rights under
FOIA iflyou are a liﬁigant than you would if ;ou were a —--
a memberuof the public.:

Now, I think'forcing a pfoperly brought, sepaféte FOIA
suit into pending litigation in Richland County with a .
bunch of other parties is giving my client fewer rights
than other members of the general public would have. And
that seems like a congtitutional probleﬁ to me. And we
certainly object to doing so. |

You know, this is separate issues. The fact that

these documents are among what seem to be many, many

000269 -
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documents sought in Case 4900 -- you know, and the purpose

-- You mentioned earlier that you doubted my-.client just

had intellectual curiosity about these documentS{; That may

be the case.

But the Freedom of Information Act doesn't have -- I

.
'

.mean, if ithey are public documents,” if they are requested

and if they are held by public bodies, they must be

released. - And my client has requested them. .We believe

"they're public documents, and nobody has told us ?therwise.

;Wé know the attorney general is a public body. . We
believe the James Brown Legacy Trust is a public body. And
so far, we've gotten no-response that attempted tp'place
any éf these documents in -- under an exemption uﬁder FOIA.
Instead, . what we've gotten are, I -- I think, no fesponse
in —;.in this case, in -- in othef FOIA requests or in the
other case -- if T have'these backwards -- the reSponsé

was: We think.it's wisest to wait until the Richland

. County litigation ends. -And, you'knOW, in any case, FOIA

provides for --. you make the request, you get the

doéuments, unless they are exempt or nonpublic or not held

by public boaies;
"I -- and this seems like a simple questién that

doesn't.need to be tied up in thg discovery matters pending

in the other case. I -- you know, that may be before a --

a judge who's been assigned to it. But I don't know that

060270
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25
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that -~ I -- or I belleve that that doesn't provide any
reason to force .this case before that judge as well '

THE COURT: And I agree with almost everything you're
saying, Mr. Silvernail. I would have to believe ihat they
have couft going on pretty much incessantly in Richland

County. And they have common-pleas terms and common-pleas-

. nonjury terms and a lot more court than we get- in. Newberry.

ks

Would ‘I be mistaken? You practice there.

MR. SILVERNAIL: I -- I ---I do practice there, Your

‘Honor.  Frankly, I am a young lawyer. And I have not

practiced extensively in Richland County. I could not

speak to that. I don t -- I -- I would respectfully say

that T don't think it's relevant to whether this case

should be sent to Richland County. I've seen no

afflrmatave reason for 1t to be 'sent there.

And -- and we believe, although you know, the rules

. do provide for cohsolldatlon when it's available and

transfer when it's available, cqnsoliaation, as far as I
can read the rules and the comments, is if you have two
cases before the same circuit, they might be able to be
consolidated. I -- I don't think that this case can be
consolidated with another case in Riehland County with no
notice to any of the additional4parties who aren't in the
room today. : i,

And -- and I don't think it could be consolidated even

000271
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16

17

18

20

21

22

23

24

25

-— even with that. I think it's :sort. of making two steps

“into one, where neither step ‘might be quite right: or

available. - And, you know,.We-ére:here and talkin@ about
whetherztﬁere's.ény good reason not to do it.  Ané there. -~
you know, my client filed:the suit, foilowed the jaw in the
request, and -- and ;hetre we are. K ’
The burdeﬁﬂunder the Freedom of information %ct is, is
there any good reason’ not to produce thdse docuﬁeéts? And
vso‘far, aside from 5 .1/2 months of procedural Wra%gling,
nobody'slsaidzthat there is. zAn@ ~=-.and we're stéll here,

waiting for ---

oot

1

' THE COURT: 1'd be --- -

MR. SILVERNAIL: ' ___ a document.

"THE COURT: ?;—~very gurprised iﬁ\;qm@-otherijudge
said that you are.not enti?led to those documents. I'm'~r
I'm with you on that. T --= ‘

MR. SILVERNAIL: Well.-—-

THE COURT: --- aéree:with you on.that.

MR. SILVERNAIL: --- Yolur-Honor, you -- you have

‘previously found that this Court properly had jurisdiction

over -~ over the other‘caée.» We do not'believé'thét the --
the following part about transferring it was proper, and ‘
we've asked for récoﬁsideration. And -- and we beélieve
that you were absolutely cérrect in the portions qf the

order we did not ask you to-'reconsider. It ---
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THE COURT : Okay. I'm inclined to transfer. -- at.the
very least,.transfer venue to Richland County, if.not
consolidate'this with Richland County. They'll give yéu'
another case number and anothef track that you can pursue
this mattef<on. I-o?dered the other Eaée consoliéated.
Once this matter is transferred to.Richland CounEy, in

terms ‘of venue ---afd that's the grounds that I'm using to

- transfer thié case -- either party may seek consoiidation;

- either party may seek an expedited hearing with the judge.

And I hope you get  the information sooner, rather;than
later.
But that's what I feel is appropriate to do under the .

circumstances and based upon everything that has franspired

+

" - with the -- this case,:Case 4900, and Case 379.. I've

‘consulted with some other'judées on this very issué,'and I

have yet'to hear one of them remark to me that they think

that this is a bad idea. There seems to, be a consensus, SO

that's what I'm doing.

Now, concerning Case. 379, the last correspondence I

received from you, Mr. Silvernail, 'in your motion for

reqonsideration, that is still pending?
MR. SILVERNAIL: Yes, it is.

THE COURT: You don't want to do that today?

MR. SILVERNAIL: I ---

THE COURT: You sure you want ‘a hearing on it?
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attached an affidavit to our motion *to dismiss:a .-

it ol

Tracy Meyers of our office and she also .referred :to.

it in a lettér of her om August 5th, 2011. The v

Plaintiff didn't waste any time and filed suit just

a little over a month after she submitted her FOIA .

request.

We believe we provided the documents thatthe .

Plaintiff seéks, but we ‘also believe that there are

legal defenses that are set forth in our motion .to

[ Vit

dismiss and reiterated in our motion for judgment‘

. on the pleadings. We would ‘move to amend the

motlon to dismiss to ralse lack of subject matter
Jurrsdlctlon. We belleve that motlon should be
granted because subject matter jurlsdlctlon can be

raised at jany time 1ncludlng on appeal. The only

other change in the .motion to dismiss was that, to

drop the change of venue ground which had already'

been dec1ded at that poxnt.

The grounds for the motion to dlsmlss .are

' that the FOIA request was not mailed or delivered

as required by Section 30—4—30(C). Upon written
request for records madeé in’ thls chapter, the

statute provides: It shall w1th1n 15 days of the
receipt of any such requests respond " And so it

refers to rece1v1ng the request. And we never
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received the.request transmitted by the Plaintiff

so és to obtain jurisdiction under the Freedom of

Information ‘ActT IR . R . -
We -- the fact that we provided .some .

documenfs‘doeS'not*trigger relief against . the

! '

ﬁespondentwbut I-think that-.really goes to another .

motion rathér'than the ‘motion to dismiss.

THE COURT:" -Welly is.it your position.you've. , : .

' already given them .that material?.:

MR. SMITH: ' Well --

THE.COURTE :Qr;afe you sé&ing'that,youiVe
never received the requeSt‘ér given:iflto them?

MR. SMITH: our position'is.that-theréSS no. -
jurisdiction because' we:didn't .get the:.requestu.from ..
her. | -

THE COURT: Okay- S

MR. SMITH: And because this is an attempt. to
bypass the rﬁles~df-civil:discoVery'in the Case
4900 by ﬁsing FOIA instead, and then thié relétesv
more to the judgment on the.pleadingé‘métioﬁ.‘ We
believe that we have given her what she seeks énd
so --

THE COURT: When did fou give it to her? How

did you give ‘it to her if you didn't receive a

request?
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MR. SMITH: zWéll, we'attachgd the ‘Legacy .
Trust drafts to our answér. They're ‘an exhibit to
our answer. And we also aid an answer in this case
after moving to dismiss. .-

As to- the -appraisal, we don't-have that. And

so we can't produce what we.doﬁ't have' which is -

what Judge Griffith ruled in the .Summer vV Wilson .. =+,

case about the‘'-request for the same-document.

She tries to argue that we sﬁbuldvpull-in-
Sweeny Wingate firm documents but she did not make.
a requesf for documents from the .Sweeny Wingate ":

firm. She made the reguest from our custodian of

. records. ' And that is not enough-to pull in lawyer

files. And so therefore we believe she is not

entitled to it.

And I've set forth extensive authority in .our

‘ memoranda 'as ‘to --

THE COURT: But isn't the end result wéaare
going to éna up iﬁ 4900 Whicﬁ I'm now having to.
resolve or rule oﬁ and preside in, and discovery is
going to be wide open in 4900 and all ofAthis-stuff

is going to be discoverable; is it not? Aren't we

~ just wasting our time? -

MR. SMITH: ‘I believe that this case is a

waste of time, Your Honor, and it's inappropriate.

4
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THE COURT: TI-don't mean a waste of-time, but

isn't it duplicative? . 4900 is going to.open to

‘discovery in the James Brown case,.everything

that's gone on. Why ;axre we fussipgtébbut
jurisdiction?. .And why- are -we ﬁussing,abgutm-j..
MR.-SMITﬁ; Because.the.Plaintiff_continugéd

to press-this FOIA .case and .is aéking for -
attornéy's fees. That's -why —- and is not willing
to drop it. That's why we're here.

| We agree that the documents that she.is . -
seeking, the efforts to obtain documents, should be
made. in 4900. 1In fact, we believe that the,
essentially the éaﬁe.requests;haﬁe been made within
4900 as to many. of, the..documents. she seeks in both

of these cases. . And thatJ53where_it,shpﬁlq be, not

here in an .independent Freedom of. Information Act.

action. . T

THE COURT: -.But.aside from that, though, you
say you've already given her everything that you
have and you don't. have. the other thing that she.

wants?
MR. ‘SMITH: Yes, Your Honor. As to Case -350.
THE COURT: Anything else you want to tell
me? . | |

MR.  SMITH: Well, she says we ought to get .
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them from Sweeny Wingate'if they ‘have them: Our
position is she did not ask for ‘that.  She asked
for the records from-our -- the record for the FOIA
request is for the custodian of records. It's.not
for anybody”whb'might‘héﬁé access to a document.

Afhd I've dutlined extensive authority about '’
that issue in our brief: And so she can't make us-
go get stuff from Sweeny Wingate. BAnd I don't ‘know -
if they. even have it. And so -- 2

THE COURT: But Sweeny Wingate's the lawyers
in 4900, 56 obviouslyiall of ‘that stuff is

discoverable.

MR: SMITH<Y ~foﬁr‘Hodor, we believe that
the —- that this is -- anything that she wants
should be sought through discovefy in Case 4906
rather than through this indepéndént'FOIA action,
and that the rules of civil. procedure control
discovery and that a party cannot bypass the rules
of civil procedure ‘and judicial control of-‘the
discovery process by making FOIA requests and'goiﬁg
around and then geeking attorney's fees.

Tt was not set up that way. And that's not
what the law reads. And we set forth extensive
authority as to -- including responding to their

authority that Freedom of Information Act reguests
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\

who then knewﬁexactly_what{we,were_asking for, why,
and how; just needed to say,: gee,. golly, we/we had,.
you know, a mailwerro;,wsbpethingﬂs gone. wrong, but.

here'are‘the~do¢umenﬁs,‘hére are. the. public.,

- documents. R I A T T SRR G, . st

That's a red herring argument in this case. .

The. argument-that -they:have. used th:ougnoug'this is
that Mrs.APopg~doésﬁ“£ have any.rights to .ask for

documents from-the. Attorney.General .undex the EQIA .
because-she"s involved in;iitigation. . And I . PN
understaﬁd'Your Honor's concerns apdﬁt,:you knéyh.
discovery being‘widé open in-.Case -4900. But IﬁveA
got to’pointfout'thét_the FOIA;in.dis;overy; they ..

may intersect at -the documents at :some .point but. .

they run totally separate tracts that don't

intersect as far as .the .analysis. ey
. ‘The only question.under:the FOIA is: _Are. .- . .

these documents .public. There .is noust;;ute’uhde:

the FOIA that gives .us ‘different..classes. of

individuals;'different_peqple who can‘and can't.

\ .
‘The law is :that if you are a .person you are-

- entitled to make a request for public documents.and

you're entitled to a response. And that. response

‘has to be one -of :three-things: Either, here are

J

the documents we've got ‘that.are -responsive; .or, we
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doﬁ‘t have any doéuments-that aré responsive;- or,
we have ‘documents that are .responsive but they ‘it
into one of the few -specific exemptions uhnder
FOIA. And the re5pon5e‘has?toiiden£ify those and
identify the exemption under which they don't

release it.
"And sd'We“VethVer‘gotten*thatwresponSe»from
the Attorney ‘General in- this case. :ﬁe have- instead
gotten assertions-that because discovery. was
ongoing in Case 4900,Iand although I ‘think the two
are unrelated I would ‘point “out that Your Honor -
inherited all the whatever-number-of-dozens - -
diSéovery motions there were in 4900. .- That didn't

go anywhere too gquick over the;last'five.ortsixj-_.

| years.

These documents were not forthcoming in -

‘discovery but it really doesn't matter. -If she had

gotten them.in’diSCGVery she would be -entitled . to .

. ask for them under the FOIA because this law

doesn't set out any”procedure~for.differentiating
between one person and another. The only thing

this laws sets out procedures for differentiating

are the documents: If there's a privilege that

applies; if there's sensitive personal information;

if there's an ongoing ‘criminal .probe. -And as far
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."declaratory relief. “We would like :a declaration

as we know they don't claim any of'those

éxemptioqs{ We haven't seen.that.. w; AR
And, you kndw,-it's;clear the Attorney

Gene;al did in*cht haveuéublic reco:dé that were

responsive [to sourrequest-because he .produced .them

. in his émendédtanswer in-2013, those two.drafts-of

the Legacy Trust documents..: -1 :: Ce

THE'.COURT: :»:So-you want == I/m not-sure. -You

want me -tororder wthem:.to,. under :FOIA :to produce it -

agaid eveh"thoughfyoque.already gottén it?

MR. “SILVERNAIL: We have sued here.for, .

that these are .publdc documents.and'Mrs.sPope is,. .-

entitléddiovthem...And.under{the4case4lam“inqlﬁdin§,.

-very recent case Jlaw in South Carolina;-.the Supreme

Gourt_haslfound that production of,the.doéuments

the guestion of declaratory relief or attorn§y§s'

-

fees.
And wé've cited in our brief and I bring Your

Honor's attention to-the 2014 case of Sloan versus

*the South Carolina Department of:Revenue. That was

a case in which the Department of Revenue had

responded to Mr. Sloan's FOIA request in some way .

that seemed to defer a final. answer until-some

.t

'along‘theuwaY"after*litigationﬁbegins does:not moot ...-
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later date.

And, three weeks, 'I believe, after he filed
suit they said, okay, okay, ‘here are your Ca
documents.” That Qént all -the :way to the Supreme
Court affer‘theﬂcifcﬁit Court ‘decided we really -, - - -
don't have ‘a‘:case ‘hefe. '@ You know, youagét:thec«

bl

documents. We're all finished. : - ... . P ool
The sﬁpremé-cOurt said, no, indeed you are’:
entitled totde&laratory ‘relief because :you:sought .,

it. You're also entitled ‘toyour .attorney's ‘fees, ..

I'believe, includihg the fees incurred on:.appéal or

.at least with the:possibility of. that.

And so, yoq\knqw; at @he very best .we've got.

a similarAsituatiopZhere;iﬁlghath_all_thg;Aﬁtgrnﬁx_@+;;_w
General”has.'fHoWever;tthé other argumentfthat we .

take issue with 'from the Attorney ‘General is that:

be doesn‘t have to produce the valuation because he

does nof'poSSess it.

Now, number one, the Summef versus Wilson
case was a Newberry County FOiA-proceeding. My
client wasn't a party to that. I don't think:we're,
bound by any of the findings in that case.

However, I qon”t know‘tﬁat it matters much because

the FOIA does not require a public body to possess

a document in order for:it to be available under
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the FOIA. There's a laundry.list-in the FOIA:éf
documents which have been, among other things,.- . -

possessed or used by a -public body. And the end of

that list is an or which indicates any one of those . ..

things is satisféctorynvt::4¢ R S

Now this idea that .Mrs. -Pope needed to seek’ ..

out the Attdrneyjéeheréiﬂéflawyéfs; Sweéﬁy} Windéﬁgl

and Barrow, and make a sﬁecific :eques?'to"thgqu;£~‘
'Aftornéy'Genérai»that'I would ii#é*thislfrpm'thei:.
fiies is a little bit troubling because I don't

know thatfwefevér'have:to cdme to a pﬁbiicﬂbpﬁ&,w:ﬂ
Agspécially:a state agency, ‘and identify for them -

‘where they'wiil find:the documents that we want. . -

e e This—is~thevAtiordey—GeneEale;Lawyerﬂfémhéh,

fee agreement that was produced,. that we'll talk

about in a' little-bit in the other case, .in"another . .-

court says that the'iawyef's files are subject-to
the FOIA. .It is fhe'Attérney General's |
responsibility to figure outvwhat\documents are -
where, if'they:have been used by him, if they're
-'possessed by him. All right. Othe;wise this
,statuté would be meahinglgss;A If it reqﬁired fou
to hold the documents*thén it -would 5ust'say
poségssed. It would not-have this list that was -

possessed, used, or-other things.
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And so, we ‘believe that that's not an
adequaté‘response. And as far as I can -tell in the
record in this case the Attorney.General has never
sfated(-and Mr.. Smith I believe just said, that
they don't know whether or nof Sweeny, Wingate,
Barrow has that. - ‘But we're entitled to 'a proper
FOIA response that.:says: what they'veﬁgot,jwhaf

they're producing, ‘and if they claim any exemption

what that is;Q“Anane‘ve,neVe:,gotten that -in what. . .. -

now amounts to nearly five years.
Now, “you know, this idea that we should have
gone and done this ‘through: discovery. is just way. .

outside the law.  There are.cases .that say FOIA

--doesn't-expand-the:.scope-of-discovery,—it's_not-a .. . . ... |-

.supplement or a replacement.. We .couldn't go .to.

Judge Manning until the case was sent to him but

within Case 4900, you know, it claiﬁed that,weAhave‘

a FOIA right to this .so. they -should givé,it to us
'in discovery. 'Appareﬁtly does not fly. '

Now, this was not that. This was a FOIA
request. It was done:--

THE . COURT:.. Just st0p a second.. . If you were
to win,.get Qhat you want, tell:ﬁe sgcginctly what
'you're asking for.

MR. SILVERNAIL: I am asking for-a.
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- declaration. that Mrs. Pope iQTentitled to all

public documents responsive: to her request, an
injunctive, section. directing the Attorney General

to turn thOSe.DVéI-tQ.us and/or give a proper

and why;-and,forsthe-éttqrneyfsuiees”inQhaving-had
'té pursue thiSractionyrathernthan getﬁing_a
resbonseréf somé.sort anywherewalonggyhenliné
betweeﬁvnow;and,ZOII; =Q~-
MR. SMITH: Your-ﬁono;, may:I respond?
THE COURT:. “:Sure. .. - .-- ,-iu.-.i-a -
'MRi SMITH: First:-of all,nj»ihink'itts

interésting-that-hé said that  the-only:-question in

- response identifying what would not be ;turned over . . .

—thisuc§Se«isT_&ne;the.doguments_public ——::”

THE. COURT: IP'ub,li_c:. -

MR SMiTH: 1iq:be§ause Ms. Pope has,filed at
least 14'affidavits'in this gase-about'ﬁhjfshe
thinks .she needs these documents. -. And we
'believe -- we“ve”ﬁoved:to strike ‘all of. them,  and-

if‘he's correct -that ‘the only question is -whether

the documents are public, then this was.a complete . - .

waste of our time. And we believe it was.
THE COURT: Well, are they. public?
MR. SMITH: . Your Honor, we believe that we've

given them. everything that we have.. The Legacy
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for June -- well, had it set. ©Now we got some
bumps in-the -road.. I'm just going'tOngoAahead-and
set 'it. If you come you come, if ybu don't you
don't. It's too hard to get'toé many peoples'
schedules “1ined p. ' . AL U BRI SN R

Bﬁt once Wwe -‘consider thaé,”discoVery\isAgoing
forward. All'of'ﬁhese»documents are going to be =
disco&erable“I wotrld think.s ‘Ahd .—= T

MR. SMITH: That's why, Your Honor, we think
that the FOIA-case shoﬁld'be dismissed'and that any

documents that are retrievable during -discovery be,

through discovery be sought in.'that manner. In

fact, in these-cases some of the very documents at -~ .-

_,issuemare_atMissue_;n;£he7discov3:y.process;_m_
THE COURT: ‘I‘would’think most &l1ll of them -

are. But anyway, they made. a: FOIA fequest%so-i've

:éot £o rule:whether or=ﬁ$t it should be dismissed

.or whether or not you should produce them,”whether

17 6r Hot they're public, WHetheér or not they're -

entitled to attorney's fees fo;.their FOIA
requestSf' And I will do that.

Anything else dealing witb the FOIA -that we
need to deal with here today? A |

)

MR. SMITH: That's -in Case .350: We do -have

Case 4900 which.has. got similar issues. .
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requested and we believe that moots the case as

‘well under Sloan V Friends.of the Hunley, 369 SC

20.
‘THE.COURT:- Any response?.

MR. SILVERNAIL::Firstnyour Honor, 'the .fact

“that Mrs. P0pe,is,alreadywin'poésession of a.

document from somewhere ‘else dis irrelevant under
the FOIA... In :fact, What\we“all.hope_ﬁorwwhen-We're

working under FOIA that.we ask .the public .body.for"

~documents, we find that there is no surprise o
there. That's why the FOIA exists. .They .call it .-

.the‘Sunshine'Law«because‘it'iéts us -look in to see. ..

v

what's going on. SRS N

-~ .—.And-so_the provision of_ documents. from

-another source .just doesn't satisfy any public

body's FOIA obligations. - If you.got them you

" produce them and.thengyour:obligations are met.

Now as to this about the Legacy Trust not-.

existing, it's a confusing argumenf.to-get\around}

I feel like, because it's -got 'some lawyers from a

fine law firm standingihere with us today who -seem. .

to have a client and it's been.here since 2011
defending this case 'as well anybody can defend a -
case. And so the.Legacy Trust additionally appearé

tb have 'a current asset.because it's a Plaintiff in
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_stop_paying.the premiums.on_the policy.

create a trust.

settlement .agreement,

Case 4900 against Mrs. ‘Pope and claiﬁs to have a
claim worth téns ‘of millions of dollars against -
her.

The Legacy Trust has never .notified the.Court
in that action thatvit has ‘any doﬁbt.abqﬂtfits
continued existence, and ‘it's never sought to :
chaﬁge anything in thét case_as fan=a§ I'm aware.

And as I cited . in:my brief though,“onée a
trust is ¢reated which can be done the property
requiremegt for creating a trust is met even ‘with a
revocable.designation of a beneficiary to an
insufanéé policy. That, meaning that the trust is

created even if you later change the beneficiary,

The_trust

may never actually have a .dollar in-its coffers but
this expectancy-that's'reVOcable is..satisfactory to
‘ifm not.aware of any.-proceeding
that's been brought to terminate.the Legacy Trust
and it's identified none. . ‘

This trust was also funded, according to the
with contributions that had
already been made or were being made at the time of
copyright termination interests by some of the
parties to the‘se;tlément;

) ’ .
And that really brings -us to the:.crux of the
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situatioﬁ with the.Leéaéyrfgust'being a public --
body. And that is no case-:that any of the other
parfies have cited‘identifiesjangituation'whete~a,'"'
public éfficial-acting@in his official capacity h;s
created an-ventity. And ih-ihiSfcase that'sﬁwhat

happened. - “The ‘Attorney General was one of ‘the.

- identified grantors to the Legacy Trust. At that .

-.pdinf I don't believe that we -have. as harsh a test
"for public support. |
Even~ifmﬁe do;”tﬁdugh,>theﬂAttérney Gehefal?S.«
foiceAand severalnmembe;s.of-hi§~5téfffspent yeérs

-defending the Legacy Trust's .existence ‘in the R .

Supfeme COUrt..,And;%that.wasnftssuccessful'

,_thaughL“mmhe_sett;ementEwas;hhramn_gutJL;Bui
whateVer was,produced in :the meantime'doésn't cease
to exiét. When the restaurant .goes -out. of business.
‘there are still dishes in-there.

And'so‘if it isn't -a body at all anymore,
okay, the Court still is abie.to determine whether
it was a public body and if it was then those
‘documents  are available. - |

Now, in 2013 for the first time the Legacy: -
Trust took the position that it did not exist and

as I understood-that was an absolute.. It did not

exist.
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I've noticed in the briefs in.the affidavit

of Mr. Bauknight .that the Legacy Trust presented

x

shortly before this -hearing, their position seems
to be a bit more nuanced. . And that it does not
exist as a icourt-approved trust, and it does :not

exist in the form Ms. Pope -sought to .get documents

¢

from it. .= = - T
If~it.exists it exists. If it did exist -v

there were documents. If there aren't then ...

somebody needs to ‘respond. And-mind you, ~the

Legacvarust has produced nothing because its taken
the position‘it's not -a.public body. When Ms.
made a FOIA regueétsto it it responded by writing .

her“amletxﬁr_sgyigg_iﬁ_you mage‘another_EOIA

Pope.

request to us we'll sue you or seek sanctions or

' something- along those lines.

And so here we are . just ésking*the Court to

declare the Legacy Trust to be a public body anﬁA.

that we're entitled to ‘the public documents within

‘with 3507

its possession. .Thank you.

THE COURT: All right. That brings.us down

to -- what does it bring us down.to? We've done

the motion for summary judgment, motion to dismiss,
motion to strike the affidavits. Where are we now

Anything else left in 3507
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Tt “government as outlined in. Section 1-30-10, any state board,

The Honorable Glenn F. McCongéIl;_?fi_
Page 2 ' A5
. December 28, 2006

g cn Loaf
PRS2
ST

3. StJohns Watét Compan
through watéril_i%’&ﬁhkhm

lﬁﬁlately gives it the power to

control growth ijn“the”4rea and might be considered a - 77T

sovereign power enjoyed only by public bodies.

Based on our analysis as set forth below, we believe because the St. J ohns Water Company
(the “Company”) received grant funds froi the-State of South Carolina, a court would find it is
supported, at least in part, with public funds. Therefore, we opine that the Company is a publicbody
and is subject to the South Carolina Freedom of Information Act’s requirements. -

Law/Analysic ee 7200 ML 8wl ol b o
: TP s
Chapter 4 of title 30 of the South Carolina Code contains South Carolina’s Freedom of
Information Act (“FOIA™). Section 30-4-30 of the South Carolina:Code (1991) affords individuals
the “right to inspect or copy any publicrecord of a public body, except otherwise provided by § 30-4-
40, in accordance with reasonable rules concerning time and place of access.” - Thus,:as you stated
in your letter, whether or not the Company is subject to this provision depends upon whether it is
“cousidéred to be apiblicbody. Section 30-4-20(a) of the South Carolina Code. Supp..2005) defines
“PubhcbOdY’Eis‘r SRR ST SETES R AT L R e I O R S
AL T - BT T TR P R I T L LI
it L sany'tdepartthent of «the - State, <a: mdjority of directors cor their -« . -
representatives of departments within the.execitive:branchof state . ...

T
R YR S RN O

s St
eyl Ceelud | FO

34 RSO

e, e k¥ cm e H
T P T AL, . s
eRYp Yy PR L gnitiy gl
.

commimission,dgenty, and authority, any public or governmental body
“ori-political sisubdivision .of# the . State, . including :counties,
‘municipalities; - townships,  school " districts, * and ¢special -purpose
- dis'ﬁ;icm;’or?an "0 L .e - PR r.oq‘ ,or} m F .- ~ \.
KPR S in b v .C"ﬁjl.nds‘b':”\w:. Py YT inch
-Sommitteesssubcommittées; advisory comimittees, and the like of any’
suéhi#body. by = whatever:. name - :known, .vand '-includes:~any
quasi-governmental body of the State.and its political:subdivisions,
including, without limitation, bodies such as the South Carolina
- ‘Publi¢ Sérvice -Authority -and “the: South Carolina -State . Ports
Authority: Committees of health care facilities, which-are subject to .
this chapter, for medical staff disciplinary proceedings, quality
assurance, peer-review, including the :medical staff-credentialing
process, specific medicalicase review; and self-evaluation, are not
public bodies for the purpose of this chapter.

-

-(emphasis added). T T R
In Weston v. Carolina Research and Develogmeni Foundatiog,- ?;03 S-.C. 398,401 S.E.2d 161

(1991), the South Carolina Supreme Court considered whether the Carolina Research and
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Development Foundation (the “Foundatlon”) was a public body as described in section 30—4—20(&)

Thé Foundatiod was'a registered nonprofit corporation: operating exclusively { for the benefit of the
University of South Carolina. The Court considered four specific transactions in an eﬁ'ort to
determine whether the Foundation was supported by public funds and thus, met the definition 6fa
public body:: Thése'transactiohs included:the Foundation’s feceipt of part of the. proceeds from the
sale of ahotel by thé University;the réceipt and naanagen;__egt of a. ggderal grant money in connection
with the constitiction‘ofa biiilding; the feceipt:of real estate : and,; grgnts ﬁ'om the City of Columbia
and Richland County;*arid routing:of contracts related:to research and development performed by
University employeesithrough'the: Foiindation;: recultmg in the Foundatlon rece1v1ng a percentage
of the contract amount. d. at 401-03, 401 S.E:2d:at 163-64-. Based on 1ts conS1demtlon of these

transactions, the Court concluded:

- Each of the above transactions alone would bring the Foundation
% e owithin the FOIA’S definition of épublicbody?. Taken together,. they
: lead to the‘tinavoidable conclusion:that the Foundahon isa fpubhc
body’ This conclusion i thandated by the clear: langtpge the.
- "FOIA. ‘Thé:Foundation’s. argument-that the FOIA. only?aﬁphes'to o
agovemmental andy quasz-govemmmtal «bodies .would rewrite.the . ...
‘»Statiitory definition-6f<public body%by deleting the phras_e, rany . - ’
organization, corporation, or agency.supported in- whole or.in part by...
public funds or expending public funds.” Accordmg to the
Foundatlon mpomhdn, a- corporahon that. cannot ¢be. ,‘tlabeled

" expended pubhc ﬁmds Such a construgtion would obhterate both the K s
i'iritent-and the: clearmeanmgofthestatutorydeﬁmhon.

5

T .:‘t'.t_..y S S 3 A <R {<..-¥ .{ , .

I_at403 401 S:E2d at164. ﬂTheFomdauonwnwndedapgmonhwmmnchon extstedbetween v

" public arid private corporations;:allowing private corporations to be exemption ﬂ'om the. FOIA. Id~

Howéver, the Coiirt Stated:*“the’unanibigucus language of;the FOIA mandates t that the recetpt - of.
support in whole orin part from public funids brings a:corporation within the deﬁmtxon of a publxc
body. The common law concept of ‘public’ versus ‘private’ corporations.is mconsxstent w1th the
FOIA’s deﬁmtton of pubhc body’ and thus cannot be supenmposed on the FOIA” Id. T

Tk Saet

The Gourt noted a hmJtauon on the FOIA’s apphcanon in oertam cu'cumstances

L Asthe l:naljudge couectly ﬂOted, thts deczston dow not mean that the -
- ‘FOIA wouild apply to business enterprises that: Tecejve,payment from e

pubhcbodlea in return’ forsupplymgspeaﬁcgoodsor servicesonan .. . ' ‘_: o
.« arms length basis. In that situation, thereis an exchange of moneyfor ... .. ..
:"identifiable goods orsennces and-access to the publlc body s records .

“would show-how the money was. spent.

b00294
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o e Taps caL LTy cE s e e e T ~ e e . N . .
s : ’ e e e R S NI SRS - e
TR I X P : 2. W s heing . Lo . . , R AR
Id. at 404, 401 S.E:2d at 165. Nonetheless, the Court found such-an exception not applicable here,
,s‘t'é'tiﬁg'x’ o f':'."‘“"-""'- A S R R U B T S R SN ST
ST et et 3 e esnt PGl v g ke e, o Ty mann A e

SR yhbh ablock 6f pidblic fundsis diverted;en masse from.a publichody . . .. ... or
Tt g arélated e fganization;orwhen the related organization undeitakes . .+ -. Car
e ’.t"li'je"'mana‘"'""Tg"éﬁiéi}t"&fth‘é'éxpéi;diﬁirebfpublié’ﬁ;nds;‘thé_only,wa}’-th@,t..-,,--,-_= L g
“nEt i Sl G deferining withrSpecificity how those fimds werespent <, .
BT i tirbiiphivateess o thietfecords-and affaifs-of the. ofganizat sanization . . w7
R "recexvmgarfdspendm i gthé fupdst = & et LD smmm emnE e w

P N L I A
( LT o

o yes

Id

v e b

RVTAAS L IR SRR NI F R A Dt
Subsegiientts the Weston decision; the South Carolina Court of Appeals considered whether
the Palmetto Elétiric Coopérativé was a public body. undef.the Whistléblower Act. Sutler v
_Palmetto Elec“‘;bc‘i_b 12 1n6.325'S.C. 465, 481:S E:2d 179 (Ct: App. 1997). According to the Court’s
opinion, the Codperitivé-feceived its main source of funding through the sale of electricity to its
members, but also récéived 1oans from the Rural Utility Service atan advantageous interest rate. Id.
- at 466,481 S.E:2d‘af 179*The Courtiioted the Cooperative did not receive any financial assistance

. from the State or any political subdivision, “Idu: . v L <0 s
weoctoanbmant bl wWwr oL e '

" Becausg thé Whiéﬂebldwélﬁ"ét’s?deﬁniﬁon of pubii;: ‘body 1sthesameas the definition

¢ Co@r_t"of Appealslooked to the'Supreme Couri’s holding iti Weston™ -

provided undér'the FOIA; the Co ,
and the limitatign the Eotirt sét on'its holding with regard to the exchange of money. for goods or
services. Id. at 468;481°S.E.2d 4t 180. “With'that decision in mind; the Court determined: “to find
that [the Cooperative] is a piibli¢ body wé it find thatit is (partially) supported by the loans and
interest rate it receives.” Id, at 468,481 S.E2d at 181. Ultimately, the Court concluded: “Just as
i exchange for

mFo'[Adoésn‘ot"apﬁlyto ‘entefrises that accept payment. from’public bodies:
ervidks; this Whistleblower Act des not apply to [the Cooperative]whio provides electricitytofural
aréas in‘exchingt for loatis with beneficial interest rates:” Id:at 469, 481-S.E.2d at 18]. Thus;the
Cdiirt déelined ™10 hold thése loarisconstitute the “support” that would transform Respondent into,
apubhc bddfundei:theWhistléblowetAct.” I e meT e o N T
This Office, in several opinions, also addressed issues of whether a particular entity
. constitutes'a ‘piiblic body usider the FOIA:"In a.1992 opinion, we considered whether the Family
Counseling Center of Greenville was a public body for purposes of the FOIA. Op. S.C. Atty. Gen.,
January 16, 1992./ The Fainily Counseling Ceater of Greenville was a private nonprofit organization,
which received findirig from avafiéty of sources including private contributions, program fees, and
public monies. “W#é titéd to Westoii and ‘noted “the-FOIA is not limited; insits application, to
governmental bodiés, fot to do-sowouild rénder meanirigless [that portion- of section 30-4-20(2)
encompassing Grginizations, corporations,-and-agencies.supported in- whole or in part by public
funds or expending public funds.]” Id. We also‘commerited-on court decisions and other opinions

of this Office providing insight into the concept of “support.”
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-"While'the notios of “siipport” is riot‘defined in the FOIA, the South
Caro"hfxa -Supreme “Court has: cofistrued {Suppért?. to mean- “to
, fiFintain oraid And assist in'the:nainténance,? {I;L___S_,_L&Q, 195
“SIG¥526, 12:S{E:2d 538; 542 ( 1940), ot to:*uphold or:sustain.??, State
' """V“ESto cés,71338:G; 67,7130-S!E«337; 339:(1925)-, What kind of
‘ support, or how: much;hs néededito bring an éntityinder the FOIA is
e hkewhs'éf”not foiind ifvthe'FOLAw=Paynient of incidental expenses of
13 tomithiittes Established by 4 county leglslanve delegation to bversee
an audit of the Solity school system ffom public funds; was arguably
enough support to bring that committes under the FOIA.
Op.Atty.Gen. dated July 11, 1983. An ad hoc citizen’ committee
apparently totally supported (actually or“inkind”) by public funds of
Tttt ‘i;some‘kmd wias felt to be’subject to the FOIA Op.Attme. dated .
R ’September 21, 1989 # R L
: ~'-:Ls:.x.' A R S I N 9
“I_ Nonctheless, we ‘Were'® unable to oonclude ‘whether or: not the Fam:ly Counselmg Center ‘of
5 téd by pitblic ﬁmds,because this quesuon “remams aquestlon offactwlnchmay

,reqmrerwoluti bythe _rudlcxal system. .\.\;.».r:-«v:? CE Al L w  d

et £, a.‘ Plad et H_x , ST NS ARl -t

",,‘ e e - . .
w4 e ‘C \‘ .

[ LRI T 1.'-";3'.

‘of the South Carolma‘House of: Repr&sentatww isa publlc-body undet the FOIA. Op. S C Atty

Gen.;’May 19;2006. In'our opnmon, we rélied ’Wactogandothercas&s decxdedeouthCarolma
andmotherjunsdlctlons 1«; et e iy W e T

S T R L LI IR u, . SRSV mou T
. _ [W]e have prevmusly concluded that FOIA contains no prowslon
A exemptmg support*of an eftity”through’ public funds ‘when''such. -
IR - Support’ “Pight" be'charactérized- ds: “de-thinimis” or*ms:gmﬁcant.:-» R
L «Indced,thelatiguageofthestatutexsphrased“mwholeormpm T,
© o v Based upon the literal text ofthestatute, any expenditure ofpubhc ol
"' “fiinds is suﬁicxenttomeetthereqmrement of “in part™ supportorthe:: . - -
 “gxpend[ing] pubhc fisds™ poition-of the statute. Here, Majority.. ..
-L&derMemllnotarthatthreestaﬁ'membersoftheCaucusare e
“réceiving otﬁce spacé in the Blatt Building rent-free:- That, initself,”. =~ = =~ '
in our view, meets the requirements of the Act. Moreover;, according - - -
to Representative Memill’s letter, the Caucus is using space,
o equ:pmént and otherrsourcee ‘ptovided to those members generally.
- “Whileit is trué” s thiat- these ate: fesotirces received as a result of House
: --mcmbershxp, the factthatthe Ciucusis also obtaining actess to these ... -
 résoiirces is ‘a firther:indicia-of the “support™ the Caucus recéives.
from public:funds? Fmally, itis our undérstanding that other: Hotise -
- Staff personnel ﬁ'om tirfie to* ‘tifrie-assist the Caucus.: The salaries.of
“thiésé émployees aré riot paid by Caticus fiinds, but by the State. Thxs

0302396
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" was a basis for the conclusion that. there «existed - public ,funds
“support’? ir Weston, our- 1989. opinion, and § Sebelius. We do,not
“belieye .the Freedom :of ., Information ~ Act.,. attempts 10 1€ draw a .
. quanutauvelme’bctween ‘mslgmﬁcant”or“demlmmls”support and N
substantial or $ignificant support frompublic funds. Acoordmgly, we ) }
. .aré"of+the-opinion:that the-House.Majority: Caucus is; supported in b
" wholeor mpartbypubhc ﬁmds and is expending. pubhc funds. Thus,
. . the Caucus is;in‘our viéw;:a “public body.and 1s~therefore, subject
='to.the Sonth Carolma Freedom of Informatlon Agt N PR

& .'d k3 e iy - '1::.

1d. Ceenowt g les da B . o
Ean v Cort g SRR h,z‘ Ve TENL Tt B W o I
In your iletter, ‘you indicated although the- Company isa pnvate ronprofit corporahon, it
received and has been approved to receive loans from the USDA. Although, the Court of Appeals R
decision in Sulter dealt with whether the electric cooperative was a pubhc body under the .' ,
‘Whistleblower Act, becausé the Legislature used the same definition of “public body” in both pieces
.of legislation, we believe this decision is instructive as to what a court would hold should the same
question arise under the FOIA. In that decision, the Court of Appeals cleadymdlmted its view, t]hat
aloan from a governmental agency does not constitute support under the definition of a public body
- contained in'the Whistleblower Act; regardless. of the favorablility of the interest rate, :The Court =
put s siich loans .onpar with-a payment by a public body in-exchange for goods, and services, which } i
" “the'Supreme Courtdetermined did ot qualifyas support under tHie FOIAT de‘ﬁﬁihmf apoblicbody. — ~ =
Thus, considering Sulter, we do not believe a court would find the USDA. loans to the. Company
qualify as support for puxposm of the FOIA, regardlws ofa favorable mterwt xate ‘ ,
NERE EETU RN RN . popnr o
However, the fact that ithe Gompany rwelved a $100 000 grant ﬁ'om the State of South |
Carolina presents-a‘more difficult question with regard to,whether the Company.is supported with P
public funds. Two of the transactions considered in Weston involved thereceipt of grant funds from -
federal and local governmental bodies. ..In: that:case, although. the Court .considered all four i
transactions in.question to determine if the Foundation was supported by public: funds, the Court B
emphasized each of those. ‘transactions, “dlone :would bring the Foundation -within the FOIA’s

definition of “public body.” Weston, 303 S.C. at 403, 401 SE.2d at:164.. Thus the Court in :
Westson clarified that the recc:pt of. grant funds. constxtutes pubhc fundmg under the FOIA’s J
definition ofapublxcbody Tt N A L

From your Ietter, we gathcr that the Company only recewed one gmnt in 1975 when the .
Company incorporated. Thus, we imagine one could argue the one time receipt of public funds over
thirty years ago is not sufficient.to.subject. ‘the Company, a private entity, to the FOIA today. '
However, as we noted.inour opinion issued in May of this :year, based on.a plain reading of the
FOIA provision defining a public body; “[w]e .do not believe the Freedom of Information Act
attempts to draw a quantitative line between “insignificant’.or ‘de.minimis’ support and substantial
or significant support from pubhcfunds ”.0p. S.C. Atty:Gen., May 19, 2006 Therefore, webelieve

000287



{;‘: t:. \ .‘:ﬂ?}
The Honorable Glenn F. McConnell By
Page 7 o ToenEd S
December 28,2006 LEr e TR CESUESLE T

a court would find the rece1pt of the grant funds by the Company evidences it is supported;at least
in part, w1th pubhc ﬁmds Accordmgl "’1t 1s our opinion that the Company is a pubhc body and is
subj _]ect 1o’ the FOI.A R " :

Conclus:on

T, S T IS T

. Webelieve the Company’s receipt of a grant from the State of South Carolma §_uﬂic13nt1y

'ewdences the support of the Company with public. funds.” Thus we ﬁnd the Cm'ﬁphtiy Meets the

definition of a public body provided i seétlon 30—4-20(a) of the Soith Carolinia Codé. Because we
find the Compaiy is covered under this dcﬁmtmn, itis cubje"t: to the FOIA requlrements found in

article 4 of tltle 30 of the South Carolina Code.

1

- Very'trly yours,

" Cydney M. MiHfing .
. Assistant Attorney Geperal . . ..

REVIEWED AND AFPROVED BY: . -+ ...+ .

Assistant Deputy Attomey-General -

000238
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&
STATE OF SOUTH CAROLINA )
- )

COUNTY OF NEWBERRY ' \1 Jh“ \]:IVII Agwmo 201 1-CP-36-364 ’
ﬁp‘\“l“E g 6.5
Adele J Pope B . i gt e et
vt Fer e oo o -2 Plaintiff, . .‘) AFFIDAVIT OF ADELEJ P PE
: ‘ ) OPPOSING MOTION TO; DISMISS‘-—’ ,“1 o
v. - }  AND REQUESTING EXPEDI'EED e :
_ : i HEARING o S m ;
Alan Wilson, in his capacity as ) e o 2l
Attorney General of Sputh Carolina,,... ) e i e +g 3 rél
.and James E Brown Legacy Trust by T = B, . i
Russell Baukmght |ts Trustee ... 1) . NED IR R e o
. ‘ L ‘ o Liud % ) “.—1.:: \L— [¥2] :3, .
e T Defendants ) : S .:'“"" ! ?-x \ R tY . E
) P Pl N 5." - M
Personally appeared befqgg me, Ade!ga J. Pope; who being duly swomn, deposes o E
and says: ,‘1' ST IR - -‘ " I
1. Thls aﬁ" davnt is based on my personal knowledge and bellef '
.:. Fe :-Ir . {:_J
2. For 35 years | have tried to be a:reful lawyer, waiting for the documents to t

__ tell the story that needed to be told. In this case, Attorney General Alan Wilson is

refusing to release public documents which, ! believe, will teli the scandaldus story of ‘ S

what his own office and predecessor have done. S T : i |
3. 1am infonfed and believe AG Wilson is refusint_; -.tc;reléése thés";é ﬁuEIi;: : : E

documents to cover up for |llegal and/or i |mproper actions.-of Heriry-McMaster;: and hlS' “ | 3 )

Sr. Assistant Sonny Jones since September 2007 _ ' , [
4. 1 am informed and believe that AG Wilson is intentionally.'and with knowledge : F :

* that his acts violate FOIA, denying and delaying my legal FOIA requests made on June
30, July 19 and July 20, 2011.

5..1 am informed and believe that AG Wilson is intentionally violating his own

1

000233
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[ ' policies as described in the FOIA Handbook, because his office has determinéd that -

concealing public documents which show.what McMaster, Sonny and Russell
Bauknight did is taking precedence over. corﬁpl'ying with FOIA: [See Exhibit A) - "< -

. 6. Between March 2007.;‘a‘ndftodayd havé beena party to more than 20 lawsuits,

A .. A F R ST VIR L

| - should take away or diminish my-FOIA rights - -t w4 5

8...] am seeking a:copy of the fL.egacy Trust’ McMaster.and Russbll created .-+ -

about 2 years ago to hold Brown's $100.Million music’émpire when McMaster, in His ™

official capagity, 100k it OVer. =, ma ¥ v e n s b
9 On January 30,.2009. Bauknight told the- Aiken County Couit that it was falr

and reasonable for McMaster to take over Brown s assets; put them in the Legacy Trust

(also called th_e;Settlement:Entlty) and then :gwe'-away about $50 million of Brown's |

most in Aiken County; related.to-James Brown's'$100 Million worldwide music émipirs:

- 1l do not believe being-in any .ofithésé suits;iincluding ‘chein Richlarid Coiifity, *

I assets to people Brown intentionally:disinherited from his miisic etnpire. > - *

.10; Russell di,dn;t_te_ll the Court.he was already trustee 'of the Legacy Trust.”
‘11.-On April 6;:22009:Sonny told the Aiken'Court: ¢ = ins - 1 gnm b -
THE ATTORNEY GENERAL IS GOING TO :MAKE SUREITIS - - - -
' ’ TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARITABLE
s TRUST.AND SETTLEMENT-ENTITY, SO WEILL MAKE SURE: - R

| THIS CHARITABLE TRUST AS SET UP PER THIS SETTLEMENT
' - WILL:BE:CARRIED FORTH PROPERLY... :

' 12. A May 26, 2009 A’iken County Court Order approved McN_laster‘s takeover
of Brown's assets.

13. With a duty to uphold James Brown’s Estate Plan, Bob Buchana_n and |

000300




appealed the May 26" Order.

14. Our appeal is now in the S. C. Supreme Coiurt, but | do not beligve iy FOIA

. 3

rights should be-denied or suspended until the Court deeides.' T

. 15. Whether or not the Supreme Court all_otn_/s McMaster to destroy what should

have been South Carolina's largest private foundation dedicated solely for scholarships

for needy-and deserving students:—+about $80 Million = I-believe 1 still have FOIA rights.

16. On April 30, 2010 Alan Medlin, a_ttomey for Brown's cdmp'anion"To‘mmie T

Rae, threatened that:Sonny had,already. hiréd contingency-fee-lawyer Kefi Wingate

who would sue.:Bob and me if we did:not dr‘opi'ourLa'ppeal.- S RURR A

17. For almost a year Alan and Sonny had tried to force Bob and meto'signa

document not to criticize McMaster and what he had doneé to destroy Browr’s “I Feel

GOOd”:TI_'U'S.t‘. . PR S P A

18. As the draft article Jeff Smith and 1 .are writing, “Private ‘Fourdations, + % -

Copyright Heirs, and Musical Millionaires ~Why the James Brown “I Feel Good"r S

Foundation doesn't...!, describes, anyone who advises private foundations or charities

in South Carolina - including me —:would have o criticize wh'at McMaster didto - .

destroy pnvate phllanthropy in our State
el

19. On May 1 9 201 0 the State w1thout any attorney from the AG'§ ofﬁce but

using the private, contmgency fee anate Fzrm - sued me, accusmg me of cnmlnal

"i"'

and civil wrongdomg
20. The Complalnt is strange

21. The State accuses Bob and me of the crime of overstatlng Brown s assets to
S .

the IRS - at about $85 Mllhon - Just to get a big commlssmn

3
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22, 1 believe that. Bauknlght McMaster and Senny fabricated the surt for 1
reason: to ruin my career-as a tryst and gstate lawyer and Bob's as a dlstlngmshed
lawyer and federal maglstra,terjudge because we dared ,to'-chaIIenge what ‘McMaster -
had done. . - EE=

23 McMaster .and Bauknight held awesome-power In May 2009 McMaster was

hoping to be South Laralina’s :next governor;;andthe managlng partner-of Bauknight's ™ :
law firm was running.to. be-South:Caroling’ s,next_Attomey GeneraI smh o
24. In his 8 years as AG, McMaster:used outside rcontlngency—fee counsel.only

about 7 or 8 times.: McMaster said: these contlngency fee lawyers were needed

.-{- = R APSIIER G TR . Syt ke T .‘

because the State’s opponents were huge multl-natlonal drug companies: AII except

L

Bob andrme -
25 il N wondered why the State could not bnng |ts own su1t agalnst Bob and me.
26, | knew tens of mllllons of dollars m damage had been done to James ' )

o
)tz‘r_ ;-.

- Brown’s musrc emplre but I knew McMaster and Sonny had done it.

ST Tt i Sriet .

27 I wondered how Russell could be authonzed to speak for the State
Tor T MG TR e, 5P v Booaed )
28 I stlll wonder and belleve the pubIlc documents AG Wlson IS wrthholdlng wnll :

3 'r'u e - Ay :Zf".f-. &

tell me.
. " .» ~ N '. . ,1, : - - . : .

29. | do not beIleve the State shouId be allowed to sue me through a pnvate

L i

Iawyer refuse for 15 months to produce a sm_gle document to supports ltS faIse

3,

cnmlnal clalms then clalm | have no FOIA nghts

30 I belleve the publlc documents AG W‘Ison is refusmg to dlsclose w:II show

R n .

that his own ofﬁce was also deeply rnvolved in Bauknlght s fraudulent devaluatlon of

R B

Brown's worldwide music en‘plre descnbed below

4
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31. In'December:2010 Russell, atthe same timé he was Teceiving reports that

Brown's Royalties for 2010 were $5.4 Million, secretly told the IRS that Brown's musi¢ *

empire was worth.only-$4.7 Million and that Bob-and | fratidulently ovérvalued it by $79

* L

Million.
32. { believe anyoné familiar with Browr's assets and income, ireluding the 5
. AG lawyers who worked ‘on'the Ja‘mes'Bronn matters; kiiows this is outrageous.”
33. In April Jeff Smith dnd | finished & draft of *Private Foundatioris...”.
‘ -.-',-3l4~.-~*._ﬂl'-,am also working:on atwov‘oth'ér':pieces:-' Wil TR A Cioop o
a. An article about tort réform and what McMaster-did, ten‘tatively' I

called: “What Happens to the Subjects when the Attomey General _ '
-~ becomes the King of Torts?"*and - _ : S

b. Something longer — maybe only for my family — called The House of James,

about my experience with James Brown's Estate, Trust and wonderful home,
and my.great, great.grandfatherJames, who '— like Brown = livéd in-Béech’-
Island and had a blg, wonderful house.

PR . Sen e
It B o '-f‘.~,~.’-' T

35. 1 belreve that asa crtlzen of South Carollna l should be able to vrew any

n'

public document | want to see whlle 1 work on these artlcles or for any other reason.

e

36 ln May 2011 Russell told the Arken County Probate Court ln a swom
Inventory, that 7.Brown 's worldw:de music e;nplre!was worth.ojnly $4 7 Mllllon | ”

37 In May 2011 the State now through AG Wilson, asked the Supreme Court
to supplement the appeal record wrth Russell S $4 '; Mrll:on value ’ '-

38. When Bob and | oppo:ed the supplement because the $4 7 Mllllon conﬂlcts
with at least 3 oﬁers 50 references in the record toa value between 580 Mllllon and
$100 Ml"lOl’l and the value placed on Brown s assets by all f ducranes except

‘Bauknlght AG erson through Sonny, and Baukmght asserted

5
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> The Respondents moved to supplement the record on
.appeal Arn_.part«to clamxhat the%asset'vgltgréa‘tjgg_;.,gg'uﬁcest s;seg e
ouriy bythe Mhellal'1ts?[Bob{§n wére not:based:upon.d'due

LPbeallisdBobiand mel. SRR
diligences nalysl?s of the%‘ay"s"set Zf’

To be clear frem'themdate of James Brown’
Russell Bauknight was "appo nted- i
any due diligence to deten;nnethe value of the assets

valuatlon Appellants rely on -lsﬁtothmg more than specul

Appellants have miisrepresented to this Court that * offers
were made to the Estate and Trust to buy its assets. .

TN PROBET angy b o S T T Jedti, Lo Y

39 l was of course cunous about what basrs the’ State had to. make these

t (] 20
cmmg el G P M la A

strong allegatlons agarnst me to our Supreme CourL

PG

outrageous $4 7 Mllllon valuatlon and these representatrons our Courts

‘

g e .

. (it,--_t._ .

be tOId. . vt ' _‘1'v . -'»,- ~'n ::,‘, RN
42. | ask the Court to hear these matters as soon as possible.’. . * -,

_FURTHER. DEF’ONENT SAYETH NOT. = - EREEL

%\0&9 .
ADELE J. PO

SWORN TO befére me this
6th day of ember, 2008

(L.S.)

Nofy Public for Seth Carolina - Sl
My Commission expires: ﬂ Z%Z'ze“, ' S S S
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SOUTH CAROLINA FREEDOM OF INFORMATION ACT s 1

ATTORNEY GENERAL

DearPibic DAL

The Freedom of lnformatxon Act (POIA) was cnacled to pmvxde dlrccz access 10 the functions of government to the
. .gmanlpubhgandmeprcss In ﬁct.sunhght lsosenhal tothcsumvnl ofourrcpresenlauvedanomcy

HERRE 43 TE e “‘4"'
' Govemmcnt agencies-and pubhc officials have a duty to dxsclose any public information requesxcd through FO[A- unless
- that information upmtecwdmdescnbcdmdushandbook e eI T TEL LT

While drafting South Carolina’s FOIA, the General Asembly offered the followmg.

- ." ; R ‘
CThe General A.:.rzmbly  finds lhat it ivitaliha demoa-auc soaety that public business be pedormed inan open
and public manner so that citizens shall be advised of the performance of publ.c qﬂ' cml: nnd qf liu dzci.na:u that
are reached in public activity and in the formulation of public policy.” . . .

Toward this end, provisions of | thu' chapter must be construed so as to make it pamble for clxizam, or their.
* representatives, to fearn and report fully the acrmlie.r of their public officials at:a mminmm Cast or delay'to'the
persons seeking access io public documents or meetings. "

As public officials, the people bf this.state have pliced a greaf amount of trust ix our nbxlxty I pctfotm ‘the tasks of

: — -~ ~government. In"turn,"we have & bligRion not only To adhere to the letier of this Jaw, but also live upta jts spirit through

compliance with every 1 msonablc FOIA request thhout delay or ohsrruct.iun to !he mdmdua.l or entity secking their right

IR .. - to public inforimation:: " ¢

The Ancmey Gmcml‘s Office usss and recommends the followmg FO!A gmdclmw‘ o N
~When'in doubt, disclosé Fequésted infermidtion” B
When in doubt, post the time, place, and purpose of the meeting
When in doubt, open the meeting to the public
When in doubl, release the document

The followmg gulde provxded by the S.C. Press Asocmuon should answer the majority of questions ybu may have
regarding FOIA requests

thn fulfilling a requeést, remember a vigilant press corps is an:quxsne for good government; As publu.\ofﬁmls, we have

&n added obligation to md mcmbcrs of the media with their quest to properly inform the pubhr.. .- = M~
; : o =
. Smccrely, ) 2 rcg -
0fard 1) M LB
Alan Wilson (_') = . . o m
Attomey General a2 U 20
SmoS X
ECI N
R - « . N . =<

REMBERT C. DENMIS BUILDING o POST OFFICE BOX 11349 » COLUMBIA, 5C 29211-1549 o TELEPHONE 803-714-3970 o FACSDMILE 803-293-6283 -
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. 9.\GH\\:_P~‘LED

As STATE OF SOUTH CAROLINA ‘; 1 pw\i‘ﬁﬁ COURT OF COMMON PLEAS:
AT

,ﬁ/“l Action No. 2011-CP-36-364

Adele J. Pope, =~ =~ = =~ )
i .o Plaintiff,. ) AFFIDAVIT OF.ADELE J POPE -
L - T ' ) OPPOSING MOTION OF
cL v ) M(}MA_STER_S. LEGACY TRUST -
| . ) TO DISMISS o
Alan Wilson, in his capacity as ) N T T A R £
' Attorney General of South Carolina, ). - PID o Doy
and James Brown Legacy Trust, by . .. )... L R Z1—
N . . a5 LS |
Russell Bauknl’ght its Trustee ' % SC [}\L 3. 5 59
' Defendants. ) S0 5 =
L

Personally appeared before me, Adele J. Pope, who being duly swom, deposes

and says:. '
1. This affidavit is based on n_iy personal knowledge and belief.
Y2, incorporate by reference _my-Afﬁdavits‘,datgd August 1, 2011 and Septémber . -

6,201 1;0r,;;ﬁ!!e herein, both.of which were based on:my personal knowledge.and beliefs.

| 3... | reaffirm my-belief that Mg\Ma’s;egr’fs_ Legacy Trust is a-Ru_blic'Body as defined

in the South Carolina Freedomzpf.lhlfo;'jma_ﬁc;n ;{-\'c_t__(,"FO[A",),'and' that no suit, so faras|

know, is pending in any Cobrt;to:d.ecla‘re McMaster's Legacy Trust.-a Public Body

under FOIA. .
4. | reaffirm that, SO far as I know, in-the more than 20 James Brown cases filed

in Aiken County, the 1 in Richland County, the 3or 4 Federal District Court Cases, the 1

* -New York case, and otheré, nobody.has asked for relief under FOIA..

5. The vast majority of the James Brown cases, many still pending, were -
commenced in the Aiken County Probate Court where, in my 35 years as a Trust and

1
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6.- My FOIA request is for the State/AG to produce commumcatlons wrth - { |

Russell Bauknight, the PR of Brown's Aiken County Estate related to Bauknight‘

_outrageous assertlon ina swom Inventory & Appralsement ("I&A") filed in the Aiken i J
1(::'.(-..“-' \-i:l J . :

County Probate Court |n May 201 1 that’ Brown S worldwrde music empire was worth |

- [ S ) et e s ‘l-[

Iess than $4 7 Mllllon when he dled o o N N

7. OnMay 6, 2006 AG Wilson's Oﬁ' ice asked our S C Supreme Court to At

R AR TN U B

supplement the record on appeal ( "ROA") in an Arken County appea! with BaLkmght'

$4.7 Mll,llon, and said it was the correct value of Brown s music empire. .Iwantto - .. '

know -what basis the State:had for this répreséntatiori*to -'ocirr{igﬁés"t Courf. s

8. | believe the public and»l have a,nght to know why the Attorney General of . . :l
South Carolina, who, as the State's ‘chief law efiforcement officer, enfor'c‘:es:“"the‘ta'i(' ' | ; 1
laws; $ecurities fraud and cnmmal actions agalnst violators ‘of FOIA ‘would t&ll our ' .. 1.
. -Supreme. Courtihat Brown’s assetsare worth-less than-1/45 what:évery-fi duc:ary other— e ll
th‘anJBaukmght.who has $erved Jafies-Brown his asserted’ under bath was their value ' J}
— about $100 Million ($85 Million after Brown's debt to the'New York Tedchers) "~ b

) -believe the public'and 1 have a ight'td see the LegacyTrust creatéd by AG - i

McMaster in his official capacity, and to know whether that Trust, now under the diréct " | l |
control of AG Wilson, is:a public’body under FOIA. ©  * EEE S '\ ﬁ';

10.- 1 believe | have & right to obtain"thes'.e‘ahd other 'public‘do'curn‘ents | have . - 3
requested since June 30, 2011, which may support my belief that thére has been
wrongdoing within the Office 'of AG McMaster, ‘and now AG Wilson's ofﬁce.

11. 1 afn‘informed and believe that the valuation documénts l‘re'ouest'.WiIl show

2
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3 .

that AG Wilson's ofﬁce was:jncorrect and had an improper purpose when it-asked our ™
Supreme Court to accept Bauknight's $4.7 Million'value, instead of the true .$1OO Milllon"
($85 Million after,TlAA)_.value of Brown's w_oddwide. music empire. '

12. .Some doc,uments'whic‘h ~support my belief are: 4 i

a.l&A of Alfr_ed;vBradleyiand Albert Dallas;two.of Brown's three original
Personal Representatives (Prs) filed in Aiken County on November 15, 2007
. s Showing value_of.;ab:out§$1_0.0.‘:M_illioh*($85-’Million:’a‘fter‘~the‘.Tl'AA Debt):: i

)- wi . \'- “" -‘:_., R -sd 3 ."f'iuzf‘:/'i:"”;"‘.;‘ A “1 v’} ” oo r"! \-a . »A -lf KRR BV -..‘.“'.-)- e

' b Swom Estate Tax Retum of Robert L. Buchanan, Jr. and me ,
filed-with.theIRS on:Sépteniber25; 2009 fshowing: value of Uames Brown 'S -

woridwnde musrc empire at about $85 Million;
W Tea T iR G T anldY el Ll e

' c Swom ! & A filed by Baukmght in Aiken in May 2011 Asserts value of Brown s

AHE AT T

worldwide music empire.is aboutJ$4 7-Million;..

d. Return of Appellants [Bob Buchanan and. me] ‘to motion-of AG""
Wilson/Bauknight to Supplement ROA with $4.7 Million purpor_ted value appeal
from Aiken County Case 2008:CP-02-1647-(:Case1647");

g July.20,-151..,()rder_:of:S‘:G. Supreme Court-declining -’toisupplern_ent ROAand -

-....~h,-The April 2011.draft article Jeff Smith-and | wrote:#Private Foundations; —-+"--- .- .. ..}~

Copyright Heirs and Musical Millionaires — Why The James Brown “| Feel Good”
Trust-doesn't:*-describing Bauknight's intentional devaluation of Brown's assets

fo beneﬁt Terry Brown

13 l am lnformed and belleve that when McMaster put James Brown s name

on the Legacy Tmst he created in late 2008 or early 2009 to destroy James Brown S

. 11_, '

real Estate Plan he mtended for people to beheve James Brown had created lt Brown

,"~_4

did not.

14 McMaster’s Legacy Trust was never a part of James Brown s real Estate

Plan It was created by McMaster and Baukmght as the vehlcle for funnelrng about .

$50 Million away from the needy and deservmg students Brown s real Estate Plan .

3
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intended, to heip, and giving it to relatives and claimed heirs Brown intentionally
disinherited from his worldwide music empire:

“ 15, Brown'’s real Estate Plan conslsts‘-of his Will-and the Jarnes Brown 2000 -
Irrevocable Trust — both dated (and the ‘Trust funded) August 2000 whith ‘all of

Brown'’s fiduciaries -other-than- Bauknlght ‘have vrgorously defended. -

VPN , . .- T . i, gt _""*5:
(,:\Ct e -«4,“.,_.”‘ . ~u \"‘,-«.')—"“ I \.5 1} lg.ukl Yoo T f el e ity

~

16. Brown’s real Estate Plan Aeftshis entrre $100 Million worldwrde musrc eimpire -

($85 Million after the TIAA debt) to educatlon pnncrpally for scholarshrps for needy and
YT S O S RUPETIE LAV = S P 1% R R T T M SR B L VRO I S TN

3

deserving students-through -The: James Brown. "I Feel Good” prl\iate'foundatlon it

‘\s!-’\ﬁgw A I A B R s AR LA

17. Under Brown's real Estate Plan the $80 Mllllon “q Feel Good” Tmst was

- ’ o 4t e
Loy el 0, ORI ‘~--\_', ERAR . 1.,!’; e l.al_‘: ”“‘i ” é.} ..\ ._kt;“ 4 "-,‘J"..ﬂ. f

slated to be South Carolina’s largest pnvate ‘foundatron dedicated solely to prowde
educatlon beneﬁts for needy and deservmg students el ‘ L }'

18 Although Brownsonglnal ﬁducranes Dallas Bradley and Cannon (the

"“Dallas 'Group"),‘ fully supported the Estate.PIan;'-Cannon and Dallas' pérsonal

wrongdomg overshadowed_thelr support of - theEstate Plan _ e s e e

TS RIS iy B

19 As LeW|s & Babcock (the 'Lewas Flrm 4] leamed of the respectrve wrongful

acts of their ﬁdumary cllents in the Dallas Group. they took appropnate actlon and were

AT

‘.,

. reheved as counsel
20 By contrast as Cann‘on and Dallas had acts were revealed | AG McMaster’s
Ofﬁce ordered a SLED mvestlgatlon but then contlnued for years to have secret
meetings and commumcatlons WIth Cannon Dallas and thelr advnsors
21. And McMaster contlnued to accept large polmcal contnbutlons from Powell
Goldstem LLP Atlanta lawyers for Cannon Dallas Brown’ s son Terry and Brown S
grandson Forlando (Wi lllam) as well as the Cox Group lnvestors (with Terry and

4
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Forlando as members). All advanced a plan to sell/buy the James Brown assets for -

$90 Million - $102 Million; create and IPQ; and pay the options or'*Kickback™ demanded

cTTE Ty

by CannonandD‘alla§ ;._,‘ T AL LY AV S P AN o F TP SN

22, A qyick review.of some of the matters:in which Bob Buchainari‘and | were ©

SRR Y -

involvegmwim Dalias, Cannon,-the,Lewis Firm and others follows::

a. In July 2007, Bob -Buchanan and |, with an attorney from the Lewis Firi,

discovered that Cannon had taken $900 000 00 from the 2000 Trust in 2006

B SEmEn T pas et nldh oo

b. In July Powell Goldstem Cannon and Dallas without our kncwledge or the ,
knowledge of the Lewis Firm, tried to. secretly.- move th&:2000-Trist, including™

'The James Brown “| Feel Good” private foundatlon to Georgra to escape S C

Court scrutiny.

c.In August 2007 Cannon resigned and Jg. Early released the Lewis'Firm ~
from its obllgatrons to h|m whrle rt contmued to represent Dallas and Bradley.
P RS TS
"'d ln September and October Dallas and Cannon wrthout the assrstance of the
Lewrs Flrm filed. $10+ Mrlllon in comrissions-claims against thé Estate and
developed a secret relatronshrp with McMaster's Sr.:Assistant. :

e. By November 2007 Cannon’s secret cash purchase of a Million Dollar

... Ietirement home.in Honduras was discovered;:and-it-was_knowii:that rore -~ - -
than $7 Million had been misappropriated from Brown and the 2000 Trust
since. 1999, while Dallas-and Canncn served.as his fiduciaries. " °

f. At.hearings from November.15:20.Carinon took the 5t <Jg. Early and the
Lewis. Flrm recommended that Dallas.& Bradley resign; which- they did; and
Bob and | were: appornted Brown’s: PR/TTustee wrth all duty and*authonty

asif appomted by Brown.

. g. From. November 2007-April. 2008 AG McMaster, workrng with’ Dallas
' Forlando and their adwsors tried to help undo Dallas resrgnatlon

AN ewn
TN “

R \ .

23. In February.2008 the Brown's Estate/2000Trust, through court-appointed
" counsel Kendall Few and.James Gilreath, sued Dallas.and Cannon, with'otners,

seeking 12+ Million misappropriated from Brown; the Trust and Brown Entities since -

5
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1999, L. L e e
~ 24.. Although McMaster’s Sr. Assistant told the Court in Névémber he was'
seeking a SLED investigation of Cannon, and McMaster knew of the $12+ Millién

misappropriation,- McMaster's Office retained ‘closé fies™ith thefri’while McMaster™

- received and/or solicited .big campaign contributionis from’ the 40% lawyers lnvolved in

. .- . ) W M T,
s Caas A S R PR Cos e s T
s, ot ,‘1* R o AR AT ~

the James Brown, matters
ST DI N LR ol o)

25 ln February 2008 McMaster and Forlando appeared on WIS TV

SR ) 1\’,5; W syl

PSRN ': conw Ay
[ PRI (RIS TS A

Y .I '
- . P T i

through the trust for educatron

26 The WIS artrcle sard :1"«-- Lo Co ‘

1 L

[Brown s] assets contarn hrs 60-acre Beech lsland home and even more
rmportantly, rightto James Brown's image and mu5|c All together the
estimated worth is‘more than $100-million. “S6 the chrldren McMaster
says, “the. needy chrldren stand to gain a lot.”

e

27, When _s_tg__ rf he was concemed that Irtlgatron ﬁled rn DecemberZOO7 by

‘-,, < N : \‘ “‘-'.9.:,- i

some of Brown s clalmed herrs would d|SS|pate ‘Brown's assets, McMaster said:-
. There is a concem'some could be whittled away, but we think there
. is S0 much ‘money;involved.betause the name is so big and the nghts to
hIS Image - really.a valuable thifg." We're"tryrng to Iook at ' :
‘this in the long term.
28. Between October 2007 and March 2008 the Terry/ForIando/Cox Group, now
- g
all represented by Powell Goldstern oft‘ crally formed “T JBL, LLC" because Bob and |
said it was not authorized to use “The James Brown Legacy. “ TJBL made three
separate $90 Million-to $102-Million proposals to purchase the Brown assets. -
29. On March 31, 2008 Powell Goldstein, LLP made a-$1,000 contribuition to

McMaster's campaign.

#0311
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30. On April 8, 2008, after a full hearing, Jg. Early dismissed AG McMaster's

Ofﬁce s and Dallas attempts to get rid of Bob and me, and found that all of Bob s and

my semce as both SA S- and PRfl' rustees to that date had been both ethlcal and

g_ BT T

appropriate. e r e e

RN TSPy PR LI
RN R v

31. On July 30, 2008 AG McMaster wrote Bob and me conﬁnmng he supported

t\.--

us as 2 or Brown s 3 permanent trustees prowded we were property appomted under _

et RN R HAN v e

Brown' s real Estate Plan whrch we were

32 Eleven days later, on August 10 2008 McMaster secretly contracted wrth

. VHR L NI IR
ke A A t—" ¥ CEC RS o

some of Brown 5 clalmed heirs, all dlsmhented from Brown s music emplre to o

a. Get rid of Bob and me;

Ly tu T Rt

b Take more than 50% of The James Brown "l Feel Good Trust
- .from.needy and deserving students; ignore Brown two valid Estate Pians:
and give about $50 Million to some of Brown's drsmherrted relatlves and

. claimed relatives.
. €. Create the “Settlement Entity”, now McMaster's Legacy Trust, and
' place Brown s assets under the dlrect control of AG McMaster now AG Wllson .

- I
e *

33. | In late-2008.or early 2009 McMaster.and-Baukiight created,the ‘I:eg'acy.'f" :

TrUSt‘ ) ) - ~ e :.:_':_--‘v- .
'34. Onorabout January17, 2009 McMaster filed an-unsié’n'ed,-inéomplete:‘ :

~copy of the Legacy.Trust in Aiken County, .-

35. In February 2008 Bradley and Dallas-sought to remove Bauknight for cause
for recommendlng what McMaster did to the Aiken Court. A copy of that complalnt is

attached as ExhibitA. .. . oo . .
36. On March 26, 2009, a__se‘cond, modiﬁed, incomplete, uhsignéd copy of the

Legacy Trust was filed in Aiken County.
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37..On April 6, 2009 AG McMaster's Sénidr Assistant told the Aiken Court:

THE ATTORNEY GENERALIS GOING TO ::MAKE SURETITIS

TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARITABLE
TRUST.AND SETTLEMENT ENTITY, SO WE'LL MAKE'SURE = '
THIS CHARITABLE TRUST AS SET UP PER THIS SETTLEMENT

WILL BE CARRIED FORTH PROPERLY...

. ":“t-
coaep s - S '.'-1 PR
P

” .38 ln May 201 1 AG Wilson's Oﬁ" ice asked our S C Supreme Court to accept_

Cerlg AT UL STE ey e E Rt e
Sl TN

Bauknlghts $4 7 Mllllon valuation of Brown s $100 Mllllon musrc emprre as correct A

Y

Why?

. 0 Y
PR3+ SULEN b

.%9 AG Wllson haslretused to comply wrth 7 clear proper FOlA requests srnce L

o,

June 30, 2011. Why?

FURS 2

40. lam lnformed and believe that the threat made by Dawd Black Esqurre

:._.‘\,ﬂ . ﬂ..-_- \.‘. ;,.r_x' “irt

attorney for. Bauknlght ‘as trustee of McMaster’s Legacy Trust to sue me lf 1 exercxsed

N l
* P el

my FOIA nghts was mappropnatew Ceen
41. My FOIA request for a copy of. McMaster’s Legacy Trust - now controlled by
AG Wlson seeks lmportar;t rptormatron to whlch l belreve I am entrtled regardless of
. the progress.or.outcome of the Aiken appeal, the Richland Case, the pendmg Aiken
Cases, or any other matters that are pending.
42. Aswrecently.as July. 2(l_1 1:Dallas - like all ﬁduciaﬁes,irvho have served James
Brown except Bauknight — has confirmed in the public media that what McMaster's
office did to Brown's Estate $100 Million music.empire was outrageous.
43. .| am.informed and believe .the engagement by Bauknight/the State of one
of the State’s most distinguished and powerful litigation firms, Lewis .& Babcock,; LLP, to
prevent Wilson's compliance with my F.OlA requests signals AG Wilson's resolve to

cover up wrongdoing within his office.

060313
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44 In my 35 years as an attomey advnsmg estates, trust’ and ﬁducnanes lam

unaware > of any suggestlon that a FOIA sunt should - or could Iega!ly be brought in any

1‘:;;&., i j*-_.. . .
Probate Court. Lot R

e e . n'-, .
TR LA I .

45. | am informed and believe that it diminishes our free socnety for Attomey

w.‘

General Wilson — who instructs State Agencues on FOIA comphance AND prosecutes - ;'i'

- IR TS B L LR MR

“those who violate FOIA — to refuse to comply w:th proper FOIA requests for public

docu'ments, and assist or support an entity he control_s in violating FOIA.

| 46. | aminformed an)d believe that the I&A\ﬁled by Dallas and Bradiey on
November' 15, 2007 accurately values the James Brown's more than 800 published
sbngs and Publicity Rights at about-$85 Million (after the TIAA debt), and the |
documents | seek under FOIA wiil support that fact. .

47, _From-August 10 - November 20,20(.)-7, the Lewis Fiﬁn and its. clients Dallas '
and Bradley, méinfained conﬁol over the 8d+ poxes of public documents Judge Ear;ly
ordered placed at a central location.in his August 10, 2008 Order, so that all lnt~e're.s.te‘d.
Persons could inspect and copy them. AG Wilson is'now trying to conceal even thés,e _
public documents from pﬁblic view. -

48. This affidavit is based on my- personal knowledge, including khowledgé from

seven months of direct dealings with the Lewis Firm and their clients Cannon, Dallas

" and Bradley, as court-appointed Special Administrator, with Bob Buchanan, of the

Estate of James Brown; the review of tens of thousands of public James Brown records
of which Bob Buchanan and | were custodians from November 20, 2007 until May 26,

2009; and my review of other public records.

_050314, | I




FURTHER DEPONENT SAYETH' NOT

m@

ADELE J POPE
SWORN TO before me this

12th day ofSptember 2008

LAl
<LS>
Notg%ubllc for South-Caro T
My Gommission explres Z.wé :
ctal e Yo RN ,h '.‘-—;:":-“‘;:ﬁ ...' .;'fIA_'J‘ .
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As STATE OF SOUTH CAROLINA .. .-) . - . INTHE COURT.OF GOMMON PLEAS ..~

)
. ) -
COUNTY OF-NEWBERRY.., ... -.). -CivilAction.No, 2011-CP-36:364 . .-: -
)
)

Affidavit of Adele J. Pope
. xoupporting SummaryJudgment
Including Determination that

Adele J. Pope, )
L )
: )
rean Ve o wne ognn s aant ) .o pdames;Brown:Legaey:Trust, :
)
-

- Plaintiff,

Created by Henry D. McMaster, in hls o _
AT rCapauty :as:Attorney:General i i
IS a Public Bady Under FOIA

R .-rl'.':" v BN e .~‘-'-':‘..3 o \}’ R

Alan Wilson; in his.capacity-as;, u;..x..
Attorney ‘General of South Carolma )
and James Brown Legacy. Trust:sby ::.1)
Russell Bauknlght, its Trustee ) -
TR ) B B TN AN SR A RN
)
2

ST IO ST E SR o+

'li'efend ants

R ‘i'":'?‘ '.'.!.'i_‘r ::, e _'(:T DR RN

- Personally appeared before me, Adele J.-Pope, who being duly swomn, deposes

and Sa)’s: RS -',!-:-.',-'.*_\' R R R ST R PN TR T S P ' \_,.‘:'. :' o e A’r,.a.:" «_..;.

Gandn

< 1. .This affidavit is based on my personal knowledge and belief: - : . .- - “.: .
2. | request that the Court hold an expedited hearing on this matter; review the '
documents in camera, andi;grant‘_r_gummary J,udgment as follows: -

a. The James Brown Legacy Trust is a Public Body under the S. 'C..Freedom
) of Information Act ("FOIA")

r,l“' ey 1 _,‘:_5.‘, M o .

b.A "Defendants should release coples of the Legacy Trust as requested

C. AG Wilson should release documents about Russell Bauknight's-$4.7
Million valuabon of James Brown s worldwide music as requested

o P

d. Attorney's fees and costs are appropnate because the .StatelLegacy Trust
haye acted i in bad faith.in refusmg the: documents R

3. Facts supoortlng each of the above are set out below B
The James Brown Legacy Trust (“Legacy Trust”)

2

4. l am mfonned and belleve the name 'James Brown Legacy Trust" is

000316
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deceptivébééau“se' the 'Leg'acy Trust was not created b)?'Jar'né's Brown, but by Aé

.....

Estate Plan — the exact opposite.

SN nwer R0 Vemn
5. lari mforrned and belleve the Legacy Tn.rst is" a vehicle by which the State,
K r 4- k. i '_,- .
through AG McMaster = and now AG Wlson — intends to destroy James Brown' sl
A0 malaaiey :

Feel Good” pnvate foundatron ut.Brown s pnvate assets in the Legacy Trust, created

E‘_'YN.:'} e ,y)-"‘-'.'r AT T LHiE ESSTADIINE Fh AL \ A He

by a public oﬁ' cial, now called pnvate take $50 Million™ Brown gave' to needy students

gttt
"1,,- 5

and use i for the AG’s privale purposes; then cover u up by saylng the woriawnoe music
empire the AG took over was worth only $4.7 M'I]ron.

- 6.-1am infornied and believe thatthe Charts Bob Biichanan afid | presented to
the Aiken Court in 2009 (A & B), and others | have created and attached to this
Affidavit, demonstrate the neéd for'the publi¢ information | have réquested under FOIA.

a. ExhibitA:c - - el o
‘Chart 1 - James Brow’n"s'lNTE_NTIONS in"his Last Will & Trust (2000) @os; ©

b EXhibitB: i et o0 T e
Chart3- HOW THE PROPOSED “SE'ITLEMENT" DESTROYSIIGNORES
JAMES BROWN'S INTENTIONS 1 -

c. ‘Exhibit C

RIS 3o

,.-',)'. :. A “ '."h; A

Aﬂomeys Fees AG Wlson proposes ($13 $15+ Mllllon)

. vs! .:'.' )
Attomeys fees to be pard by PR/T fustees of The James Brown “{ Feel Good"
Trust if AG McMaster had not taken over (less than $2 Million) .

d. Exhibit D: | R

Detail, Lawyers AG Wlson Proposes to pay from funds taken by State from
Needy Studeiits; ($13 - $15+ Million) ‘

060317
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[

Legacy Tmst would exxst, but have no chance of taklng over James Brown s musxc

emplre or taklng $ Q o from héedy,students

power of the State/AG ‘h

. Value of James,Brown s Music Empire AG McMaster's August 10, 2008 -
Agreement Proposes to Transfer o Legacy Trust $84 Mllllon or $4 7 Mllllon'?

PR, ‘,_\,:. PUY .v: TR A . A < 43 et

f. Exhlblt F

e A iAot T

Legacy Trust Trustees and Beneficiaries’ Posmon about $4 7 Million value vs,
$100, Mllllon value of, James Brown Music Emplre Then;and Now..> 12 ¢,

i . ', |l h A- ‘ l ¢ ( "-:" 'J;' 3 "'.t a4 "‘J I{ {, _’i ."..':‘- N '
7 l am mformed and belreve that but for the support of the StateIAG Wlson the

" .
Libiy i) J\"f—; ST RL

oty g ‘::,‘s,. ey o . - .
Lok elleve the l‘eqlfeswd documents W|ll show that the mlghty

tare S «'4- ’: A r-et.n.-r-
IO NIRRT ALY A

“f 'j..'-

';"'-a £ [ £ T

as been used to lend cred'blllty to-the fabnuted $4 7 Mllllon

i ly“ T 2, .,,~ L,\\ - - " Lo
valuation of James Brown S worldWIde musm emplre secrete thevalleged mdependent
5 “‘\?’f TR Y anging, b o R IR R I

valuation; and prevent appropnate consequences fo those who were mvolved in the

A f :“'t:i'lfi' ‘) *“"'

& el

undervaluahon scheme lncludmg State employees

‘q.u,,

9. I am informed and belleve that even though it may have been illegally

_ oreateg.‘thg' Legacy Irus_t. noyv fupnpt_:gn_s'as.a;f’.ubﬁc Body under FOIA, and should be

subject to FOIA.* ' : ' o
a. August 10 2008 - AG McMaster takes over Brown's asseis
10. Entertalnment icon James Brown, one of South Carolma S-most talented and

generous citizens, died on December-25, 2006,leaving-his $100 ‘Million music empire in’

B

' I am informed and beheve that the Court should find that.it is a Public Body uriless the .
AG conﬁrms on behalf of the- State that it is void because it wias ﬂlegally created. -

N

3

S'-OU‘O.B 18

.-



h]

N trust to educate 7 designated grandchildren? and needy and deserving students.?

Yyt

11 Bob Buchanan and | became Brown s PR/T rus ’s on November 20 2007

s T

12 In Iate December 2007 some claimed helrs challenged the Estate Plan

13. The challenges were baseless

I AT ili““ ’”' LoiaIfr ol RN w’—; - i wy PRI VRN v.‘-.-.‘,;{.

14. On August 10, 2008 wrthout consultxng wrth any Brown f ducxary, A6

McMaster agreed with some of the clalmed helrs Brown mtentronally excluded from his

AT LY LR LA PR : I ST T T I SRt

music emplre

TR SRR NS L AR Tare RRE: V) 1,".’- 2 SRR T N . A

d that the per’rres will create an entity (the settlement entrty ) that wrll

. receive any and all assets or proceéds payablé to ‘any’ of the' partles
now or |n the future by vrrtue of any nghts of James Brown , any of the

£

James Brown lrrevocable Trust, the Chantable Trust, and/or any nghts
the parties hereto have'as heirs; devisess, and/or suédcessérs 1o James -
Brown for any purposs, including not limited to copynght royalty, .
persona,-image, likeness; eté. Thé parties will divide any and all such-
assets and or proceeds in the following proportlons for as long as such
assets-and proceeds are paidiinto’said efitity '6r- any stccessor entrty o

thereto: (1) 50% to the Charitable Trust:; (2) 25% to Tommie Rae.. 3

25% to all parties hereto represeiitéd by Lotis Levenson astheéy agree = * " '

among themselves [Emphasrs supplred ] )

. - . LA
{]T‘J LA S T L RO co. T CoFe e e
. ;

15..In late~2008'orearly 2009 thé Legdcy Trist was created, with Bauknight s~

its trustee.
16.. Modifications to the'Leégacy Trust were' made.”
. 17. The State/AG's office:vigorously support the Legacy Trust and its taking of

James Brown'’s private property, intended for needy students.

? A fund of $285,000 each.
3 Chart 1-and-Chart 3 are part.of the Record on ‘Appeal ("ROA”) and an attachment to

< Appellant’s brief in the appeal from Aiken County Case No. 2008-CP-02-1647 (“Case 1647").

4 ,
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18. In a hearing on January 30, 2009 AG Jones five months at’ter AG McMaster

\ ,.1 - .'x 3 ', .-,‘5 _-...'.\.- T

asserted control over Brown s private assets sald

as any resources | needed to proceed in thls case. We've had these B
.. people,:these attorney;including myself, to devote'whatever time'was: -~." -
necessary to proceed thh thls actlon [T r. 1/30/09 Case 322 p- 67] o

S cent B o TR Al Tooahel e By
19: ‘Between August 10, 2008:and May.26,:2008 about-5:attorrieys p a‘id by-the i+
State joined by more than 20.prhlate.“attotney$ fought all of Brown's ﬁdu’cla'ries;i'to take -
$50 l\{g,i_l,li‘on;;ﬁgg.m»,{Ehe_.,d,a_me_st;@r?ov;'n?_‘?l'»Eee'l.'G.oodr’-’-:ffrust;» arid transfer Biown's private
assets to the Legacy Trust, to be taken'overand controlled by the AG. it < marssp 3
20...About.$14; Mrllron of the $50 Mrllron would go to contrngency fee lawyers

,«,_.\...,.

representlng cllents w1th baseless clalms

. YV e

21 The May 26 2009 c:rcurtrcourt order allowrng Brown s assets to be taken by
McMaster and put in the Legacy Trust is.on appeal,-but no stay is in‘place. ‘

22. |.am'informed and believe that the Staté/AG has the awesomie'duty to- "
control the Legacy Trust and Brown's music empire-under § 7.2 of the Trust, which ‘
SAYSI. . e s e v eRR Swipasint L wa. o

+7:25 Right to- Remove and- Reglace The Trusteé-of the’ [Legacy]
Trust shall be chosen and appointed by the South Carolina Attormey

General; who has the power:and right to remove and replace the -
Trustee .

23. As the person who selects and removes the Trustee the Attorney
General/Settlor has the duty to lnsure as requrred by Amcle XlV that

The Trustee shall admrnrster the Trust in @ manner that does not
adversely affect the-current qualification and continued qualification of -
the *l Feel Good” Trust as a charitable trust. If necessary or desrrable
the Settlors [including AG/State] agree to modrfy the terms of this*

060320



Agreement to the extent necessary to'presérve the charitable tax-

exempt status of the | Feel Good Trust to the extent allowed by law.

-1

o

24. lam mformed that the AG's condomng a fabricated “falr market value of

v ';r SR TIRNEN L aeldlTT e
$4.7 Million for Brown s $84 Mrlhon mus:c empire by the rAG s apporntee where a pnvate
A Ll e e

beneﬁcxary has a nght of ﬁrst refusal to buy the music emprre is— at best— -
troublesome, -and threatens to take aay what remairis'6f TheJames Brown'| Feel

Good’:private foundation -~ now also controlled by AGWilson. i -

25., 1 am.informed and believe that the, Stete/AG Wilsaris actively Stpporing:

" the Legacy Trust's devaluation of the $80 Million “F Feel Goad® Foundatlon as Tollows:

....-a..~ Firstyby.reducing the | Fegl Good™ Trust fror'$80 'Million to 47 %%
of $80 Million LESS $2 Mllhon about $38 Million.

a e
gty "gi.;..-'

b. Then by selling the $80 Mrlhon asset to Terry, a famlly member for
- - ~,afake $4 7-Million. "falr market vaiue.®: - ..

26. Chart C,shows how the State/AG Wilson is supportzng Terry Brownand

- Baukmght’_s other beneﬁclanes under the Legacy Trust by condoning the fabricated

$4.7 Million value which all know to be false. . . . .

27. 1 am informed and believe that AG McMaster delegated to Bauknight and his'

advisors the dutxes of the AG‘s Ofﬁce to see thatthe "I Feel Good“ pnvate foundatlon is

= By

" managed, operated and mvested in acoordance wrth IRS gunde!mes makmg |t '
important for the pubhc to see if Bauknight and others are engagmg rn self—deahng or |
impropriety. - | o -

28. lam lnformed that all of the prowsrons of the Legacy Trust not only allow -
but require — the Attomey GeneraIIState to support and oversee’ the management and
operatlon of the Legacy Trust e e | -

29. Between May 26, 2009 and June 8, 2010 the Legacy Trust, supported by

6 ...
000321
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the State, added 10 Nexsen Pruet attorneys and a battery of other attorneys; to insure -

the Legacy Trust would. take over, Brown's assets; pay:them; and pay thé disinherited”

PR

claimed heirs;.énd be secured for future control by the AG. = . wwden ]« e

) 33 At the same time, ;NP/s managing partner anngunced hew’as 'r‘y'ﬁﬁingf'_to be

; Ll Iy S LT N R LI B TP
R Or S I FIR F AERTRNRE 41 PRI TS (ol JLIS (RS SRR )
LRELLT . . . hd

the niéxt AG. " And *ﬂﬁ“i\'ﬂ&i\ﬁééfé'rlif\iaéf‘runnjng to,be govermor.: Both lost'on Juné 8,

: [T e aisee
SN l':.“..\,?'t;;), ‘.'-.I.“- Lo~ TOS S ¥ )

L xS Wt e,

ay, b

%

_.'., ' _,.,;... -. R P A SR RN T S ISR wit B Afs; R ) ) j""'
*31. “The AG's Office, NP and others, however; coritinued g dedicate 1 -

extraordinary effort to see that needy students do notgetavhat Brviftinistided for

N P

an . -y , -". L T S I, i)
RN TR FUIS s FOL AR T - R ce

- 32. AG Wilson has important day-to-day functions and coritrol oveér the Legacy =

Trust, and his active.oversight and vigilance is required i at least thie followirig

partioulars; ;. .. . . gm0 e

i

e approval.of AG Wilson orhis'successor, js =~ ¢

'a. Under 7 6.1 the approy . T
“ required to sell ali or substantially all of the assets of the Legacy Trust. .

et

“b. Undér § 6.2, however, the State/AG's failure to respond within 30 days to .afr:!y, N
Beneficiary’s request for a vote on any matter could arguably be disastrous. Tt~
states: - : : - S o

. . At e
R} Y ot

'6:2 Notice of Vote. Theé Trustee or y Beneficiary may at any
time request 2 vote of the, Beneficiaries as to any such maittér as-hay -
require a vote tinder this Agreement by giving notice and a request to o
all the Beneficiaries of a vote, pursuant to the terms‘of Sections 8.3 ahd . = ="

"8.4'below. If a hoticed beneficiary [ie,. the State/AG] does not :
respond with its vote on the applicable matter in writing- within 30
days after such time as the notice is deemed to have been given, -
such Beneficiary [the State/AG] shall no longeér-have the right to
vote on such matter. [Bolding and brackets supplied] .

c. Under §é.3 of the Légécy Trust instruments are deemed delivered _e_-ith,',e,ri'
when sent and confinmed (fax) or three days aftér mail or express service is
+ . received by the sending service. - .

33, Havmg served aé an édviéb} to trustees for more tjnan 30 years, .a‘__n_dA _ha_vi_ngi_‘

000322
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o’

qualified without objection as an expert in Probate and Triist iaw'in James Brown Cas.e”

2009-CP-02-1 647, | can say to a reasonable degree of professlonal certarnty that the

terms of the Legacy Trust which'| have reviewed: - Toneiul

.8..-place a high-burden of contmu;ng wg'lance 6n the AB t5 protect the “I Feel

“Good" Private Foundation, which AG McMaster has already agreed fo reduceto .

less than 47 1/z% of its-original-sizej ang "»: <&

b. could arguably cede all power ~ and loss ofthe Trust assets —to minonty
pnvate beneficiaries by the AG's mere farlure (or Baukmght’s for him) to respond
in 30 days to.a faxed vote:request;+ .- :

'34. The AG/Statethas'suppsrted the'legacy Triist b"y'délegatng & Baukmght,
its Trustee essential functions of the AG'’s ofﬁce including the oversnght of the

o, e VL
"'.‘.-:‘:.'"' AN

dramatically | reduced-*| Feel Good" pnvate foundahon s e

35. The AG/State has supported the Legacy Trust by authonzmg Baukmght to
assert to the court that he speaks on behalf of” the Attomey General of South Carohna

36. AG Wilson's. Ofﬁoe supported the: wrongdomg of the Legacy Trust’s trustee -

PR . '-r:: y\' ‘(S PRTSA 1 4 ..!
by joining Baukmght’s representatron to the Supreme Court that Brown S musm emplre
- '.t‘ I !.\, RS ""5:v P f 'j A o

at death wasworth lessthan$47M|ll|on.' CHP T i :

37. Dunng this penod the State/AG has supported the Legacy Trust by

PR RN L
Latei, oL 4_:. Y 1'. SR

condoning the payment»of what wm be $14 Mlllron or more m contmgency and t

LT f .‘-“‘ O T PRI
)"l ety f'lJf’ -

legal fees, fo be taken from: needy students and funneled and paxd through the Legacy

_~.'{ r ;,.;u

. (."‘. .- ),,‘ ’-~,i“»,~.‘..-"
gy | .

’ g ea Ty “_,..~‘_-"'~ 4.‘\_.'_

' oo N "',\‘ ST
R AT IR A4 ST TR P :
P ¥ A %

Trust.

.....

38. AG Wlson has supported the Legacy Trust by not admonrshmg or replacmg

those who fabricated and/or condoned a $4 7 Mtllon value of Brown s musrc emplre

when all have knowledge (as deﬁned in the Trust Code) rt is false ’

39. The State/AG contmues to support the Legacy Trust now paylng rts own

attommeys and allowmg the Legacy Trust to hrre drstmgurshed outsrde counsel to fight

8
000323
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e’

' disclosed.

S~ .

this FOIA request so that the public will be prevented from knowing:® v+ ¢

a. How much more than $14 Million:does-AG Wilson‘intend to'pay ™"~

lawyers for dismantling The James Brown “| Feel Good” Foundation?
L e o Brovins e e mme ot 3 ~Lr Rl N o

b. Wihat miembers of the AG's Office were involved in the fabricated
$4.1 Million valuation,of Brown's-assets ;.. 1 »
... Why did the State authorize the Wingate Firin/Liegaey Trist Trustee
~ to'accusé Bob Buchanan and me of causing tens of;milljgrls of dollars

) ” . . A A et PR Sl T g R s
of damage to Brown's music empire while at the ssim s’ &'trustes ™"

(Bauknight) presented to the IRS a fabricated $4.7 million valuation of the
same music empire? :

3 . Lot Y :
S RS IR R T [N Siy T RRTOE S zrt Jos

onnot fire Bauknight and admionishifis' staff
:Million to the Supreme Couit when public

documents make clear it was outrageous?

.. Does AG Wilson's cover up, of-AG McMaster's takover 6f =

Brown's private property by resisting all FOIA requests _mean those
“intending to create charitable foundations will ot do 86 for fear their

private property wil be:taken over as‘the Attomey Geriefl's money?”

R S

40. Iam infonned':é';l;& 't\:)_:éhé\'ié'u{étdthe Court should find that the Jam§s= Brown
LegacyTrust is aPublicBody t:ln‘c:lei'ﬂF(SIA. o - ' o

RS T

"¢, The Lagacy Trust should be disclosed by both Defendants

Cr e amuima IR eRdt
Sy ¢ (.’."::-'\51.;"‘4'% vy el

L O

41 TheLegacy Trust was crea.t'ed.:llay t'he'Attor‘ne‘y General of South Carolina. - _

and is now controlled by the Attomey General of South Carolina,
Lol boniee MR K v‘:’_!.“. B SRS i'r R Paetoe o '

42. The trustee of the Legacy Trust has asserted that he *acts of behalf of the

[ S .-;:' [ ‘ "i.) o fe'"" ’ ":"':".:"' . v S o . o

Attomney Géneral, ' - _ L

.

d. The V"'al:uaxltionv information is public and should be disclosed :
44, The Aﬁomé; één.e}al of South Caroliﬁa has told our Subr_eme"_qurt that
Bob Buchanan and | have misrepresented the value of Brownfs mus;:ic empire to them.

R

D I R

000324 --
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45. The AG's appointee has told the IR_S Bob and | liéd to them and overatated
the James Brown assets to get a blg fee t

46 135+ boxes of James Brown documents whrch would show that this $4.7

TIPSO Hgha iy Berpa XL T S e, B

Million fabncatron isan outrage were already made publrc in August 2007

47 Documents made publlc in 2007 show that between 1999 and 2006 Brown

.. 3.
‘(M{‘,} L2 . TR I H

eamed at I 5 !$50 Mllllon as; follows

e , Ve e e
r 1 f‘ .""-, o ot

Lo N i
fenin, z ko R Lty

'In Road Show Revenues, etc $25, 000 000 00+'~ S
In Royaltiess 4 peosi 0700 - '8257000°060.06% " "
SR S UE AR v',--'.-..:' . r ‘$50h00-"900,P9+ -':“ LN

EETA L

And that from 2003 2006 Brown eamed more than $5 Mrllron per year with:

Road Shows (Wm Moms) $ 18 000 000 00+I-
Royaltres - SR X 12,000,000 00+~
$ 30 000 000 00+/-

W

Peeples, Esqurre descn'bed to the Alken Crrcurt Court Brown S worldwlde rmportance
by explamlng that Brown eamed $1 Mllllon k in hls annual 3-week overseas show

L A,

tours. . .

49. The extraordmary value of Brown s Publrcrty Rrghts is exempllﬁed by the
single example of the Global Gammg contract negotlated just before Brown s death. N

According both to Brown S onglnal ﬁducnanes and publlshed reports it was pro;ected to

| produce $500 000 per year after a 2—3 year development period.

50. Just after Brown's death a famlly-owned company, Prnnacle lssued a
prospectus to rarse $200 Mllllon for the acqursrtron of the James Brown assets
asserting that explortatlon of Brown s assets was vrrtually wrthout hmrt

51. The AG's Ofﬁce has even f led wrth the Supreme Court the portrons of the

10

000325
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RVIPRNES IRS documentsvit wants the Court fo see.

52. The AG’s appointett trustee has asserted to the IRS that Bob and I lied and
-that his lndependent appralsal ls proof of that lie — and the AG s Office has told that to

our Supreme Court

53. | am informed and believe that the decuments | seek are public statements

by the AG and pubtic documents,iand should be disclosed f6r one or more of the

following reasons:

a. The State has access and cotttrot over the appraisal, the IRS documents and
the docurnents it relied on to accuse us of wrongdomg

I\
. SWORN TO befare me this
26th day of Se mber 2011
Notafy Publi€ for8outh Caro iné ST
My Comndission expires: /3//2014. . v
i |
P
|
t -
"\’
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N . o Qhaﬁf‘?‘ PN Lo N
~James Brown's INTENTIONS inhis
Last Will & Trust{2000) =
e L N ;'.-"2109-‘:{-';; N N R O T '

" B G'children's Education Trust

[JLegal Fees/Admin

. B Educational Trust
OPR/Tr. Comim
: _@ Debt to Teachers




foa s T
O S T 7, S

HOW THE PROPOSED "SETTLEMENT a1 13-

DESTROYS/IGNORES JAMES BROVAN'S INTENTIONS

" James Brown Estate/Trust. Séttlemént Propbsal v~
(Hynie Brown/AGIB of 13+ potential Heirg) &+ 7%

e

(Over objection of PR{Trustees Buchanan and Pope)
{2/08) .

Educational Trust

1. “Seftiing Parties, their Attys., taxes, etc.
B G'children’s Education Trust

OPR/Tr. Comm

B Legdl Fees/Admin

B2 Debt to Teachers
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Exhibit-C

Attorneys’ Fees AG Wilson proposes to pay
vs.
Attorneys’ fees PRITrustees would pay*

- AG Wilson proposes to pay attor'neys:

A. Contingency Fees: )
Rosen and Team (est). .. . . . - $ 6.6 Million
Levenson . . - -$ 7.7 Million

" B.  Other Attomeys' Fees:’

1. 10 Lawyers at Nexsen Pruet ' Unknown
2. Contingency-Fee Counsel Co
Kenneth anate Percentage of clalmed

;... “tens of millions” of losses
%.-Unknown
-Unknown -

3. A Camden LeWIs B
4, 19 other- attomeys .

" $14.3 Million + Unknown

Total AG-approved 'fees
S addrhonal payments

Attorney Fees of. Estatelzooo Trust mcluding The James Brown “| Feel
Good” Trust if Appeal Successfu]
A Contingency Fees . . . None

B. Others: James Bailey $100 000; 4
' Lewis & Babcock, Thurmond;A. Sllvemall

Hogan & Hartson;Tressa Hayes;
Daryl Williams, Cal Watson, further
.administration: o Less than $1.9 Million
Total Buchanan/Pope fees Max $1.9 Million, less

recovery from Dallas,
Cannon, Children,
Forlando*-

* Pyt. for frivolous suits sought from TPP proceeds and $285,000 Forlando Fund

N\

* Few/Gilreath claim omitted from both; payable from recovery from Cannon/Dallas.

12
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..ExhibitD
Detail, Contingency Fee and other - Lawyers State/AG Wilson .
Proposes to pay from State or Legacy.xT rust,-taken by S*A*Uj‘rom Needy Students

B 2 A B LS ,~ .~

Attorney/Firmi = * 'Z NS \~Co¢nment

State of South Carolina o e A UV S P
1., -.s%Henry DiMcMaster - .- o State'salary

2. ./Alan Wilson S R W R : State salary
3.7 “ClH Sonny Jones s . State salary
4. Mary Frances Jowers ~ - = - State salary
5. J: C. Nicholson et - et iy Statesalany i
6. - * *Emory Smith S o

Some Attorneys for Family Members and-Claimed, Famlly Members
7. Louis Levenson Contingency $150,000 +30% - .utn
8. Robert Rosen '.\ Contingecy Fee (Est'd)
9. David Bell " :Represents clients opposing & g

' suppbrting settlement

10. Matt Bodman. -

11. Peter Shahrd © Lawyers for claimed child not bom
i ST s of marriage:‘Refused DNA test
12 'S. Slotchiver GAL for claimed child who refused
‘ ' ~DNA testmg airmin
13. | Jeanlee Tax Lawyer
14. . ‘DaV’d‘Michel '\ "., i .s\‘ b
15. “Alai Medliin® . ‘ .
-16. Heyward Carter
Nexsen Pruet Attorneys
17. . .Freddie Kingsmore Subrnitted $4.7 Million to IRS
.18." *"“Rick Réames Assisted Kingsmore
19. William Newsome . . \
20. David Black
‘21 - Wm. Wilkins
T2, WmiKett
23, Julio Mendoza
24, Gorge Scoit
25—26 Other NP Aﬁomeys e
et Juni:;, ot g
Sweeney Wingate & Barrow, PC Attomeys
27.  Kenneth Wlngate f Millior Ty
28. Mark.Gende-. et T Dollars' bit in default
29, -RétiKendall T on counterclaims. . .

L3 A. Camden Lewis Unknown
Total attorneys’ fees from | Feel Good” Trust $14.3 Million +
- Unknown amoums
R N DT A LR N U 'pald o’ attomeys .
;o ot e isted above :
_ _ C e E, SR
Affiant believes none of the Estimated $14+ Million of Attomeys except L&B Would be paid if the
State/AG did not Support the Legacy Trust.

.'p'

13

000330



o’

Asset - Description

Bank. A

EXHIBIT E

- “Valts of James Brown's Musrc Empire - L =
AG McMaster s Augilist 10;°2008 Agreemenr Proposms o
Transfer to Legacy Trust — $_84rll‘ll‘_|.ll_ron or $4.7 Million? ... ~
AG -~Buchanan/Pope Tl
ersonlBaukmght LT Y alue "
Value ... ..o

$12+ Million: clalm against Unallocated  * 5°$1-10 Million .- | |
Cannon, Mdigan Stanley and ' o ‘ N
others. Suits filed 2/08;and SRR RS T TR :
later. $13+.Million documented BT S ' o
claim. At death Cannon had o3ty g TR * h
$1,080,000°2fd 2'beach : e : g
houses. Had.cashed $5 Million = »+ v i ! l
“check to nobody" at defendant - o R
“Royalties” —- rights to more than - Unallocated $40-55 Million* _ ’
800 publrshed and unpubhshec_l_ L it e o
songs. Averaged $3+ Milion “~" "7 " NP . ; l
per year before and after death. L T . o
“Publicity Rights" = Worldwide Unallocated $45:55 Million* . . ||
right to exploit.i rmage and : . PR : -
persona, includirig-finalized ‘

~ Global Gaming Contract.

Tangible personal property
other than jewelryfurs — cars;
-items sold at Christie s; items on
loan to 4 muséu ,§‘ etc.
Christie’s appralsed‘ some of
these items, s

Ve el

Gerommo LLC3 other
mlscellaneous .assets

$0.5 Milion

Unallocated

__($15 Million+/-)

$4,697,736.00

A y'-i‘».“_.

$84,000,000.00

2 'Million

*Range of value placed on assets by Cox, Hammond Dallas, Bradley and

numerous others Court-approved formula to value royaltleslpubluclty rights

wrthout appralsal 3 letters of rntent

4
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EXHIBIT F

Position of Settlor/Beneficiaries of James Brown Legacy Trust ~ -

$100 Million vs..$4.7:Million Valué of
. James Brown Musical Empire
Then and Now

1. Office of the Attorney General of South Carolina:

December 6, 2007

February 7, 2008

May 6, 2007

2. Terry Brown:
Feb. 29, 2008

March 27, 2008

September 2008

January 30, 2009

May 6, 2010

3. Tommie Rae Hynie:
February 9, 2007

' AG Sonny'Jones:

Re: James Brown Legacy initial offer 10-12-07

I, like each of you, have been contacted by.Dr. Cox and Toby Byron
as to the purchase (see attached 10/12/07 letter) of ﬂ_l'e.Trust Estate
for $100 million plus 5% of the gross profits from the company to be
formed. ...please advise as to the following... A
.= v have heard for the last 3 riionths that the sky will fall and the
offer will go away if we do not accept it now...your thoughts. Also,
who else is out there who can make an offer if at all,

AG McMaster appears to WISTV::

“What the State is saying is that money should go to thé needy children through
the trust for education.” . o
~.Those assets contain his 60-acre Beech Island home and even more
importaritly, right to James Brown's image and music. All together the
estimated worth is more than $100 million.” = - v e

*So the children® McMaster says, “the needy children stand to ganalet..” =
McMaster “There is a concern some could be whittled away, but we think
there is s6 much money involved because the name is so big and the rights

to his Image - really a valuable thing. We're trying to look at this in the long term.

AG Wilsori, through Sonny Jones, teils Court $4.7 Miilion is correct value of music
empire. o ' ‘ P ‘

Terry'Cox for “The James Brown Legacy” makes offer (Letter of Intent) for all
assets of 2000 Trust “The purchasa price for the Assets will be between
$90,000,000 and $100,000,000 pius a continuing payment equal to five percent of
the gross profits that we generate from licensing those assets that can be
licensed....All cash...90 day due diligence period. Terry Brown make
simultaneous offer for Estate Assets (TPP), $2 Million.

COPIES TO SONNY JONES, BILL SHEARER.

Terry Brown, w/ TJBL, offers $2 Million for TPP and TJBL another $90 Mitiion -
$100 Miliion plus 5% from ficensing o
Terry's son Forlando 39% owner and joint venturer with Terry, Cannon, elc., in
TJBL, assert $150 Million offers still open for James Brown assets. R

AG McMasler gives Terry Right of First Refusal to buy Brown's assets - ie.,
match a “fair market value® offer. .

Terry tells Supreme Court that "fair market value® of Brown assets at death is
$4.7 Million .

p)

Tommie Rae asserts, through counsel,

15 . -
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. LITERALLY, IF YOU [JG. Early] DON'T ACT TOMORROW YOU KNOQW, THEY
[ The Cannon Group] CAN SIGN A CONTRACT TO SIGN ALL OF MR.
BROWN'S BOOK OF }AUSIC WHICH CGULD BE WORTH $100 MILLICN —
THEY COULD SELL’ lT FOR 20 MILLION IN ORDER TO RECEIVE THEIR 2
MILLION,

MR. PEEPLES: ...MR. BROWN WAS VERY FAMOUS IN JAPAN. HE WOULD
GET A MILLION DOLLARS A WEEK FOR THREE WEEKS IN JANUARY EACH
YEAR. P.92

.

MR. ROSEN: | MEAN, SHE LIVED WITH MR. BROWN FOR TEN YEARS. THE

- ISSUE OF WHETHER SHE’S HIS WIFE OR NOT HIS~

. May 6, 2007

-WIFE, THAT'S A MATFER TO BE DETERMINED LATER.

. Tommie Rae tells Supreme Court that $4 7 Mrllron value for music empire is

) correct.

4. Dr. Yamma Lumar:

January 2007

President (Husband CFO) of family company, Pinnacie which

- Issues prospectus to raise $200 Miltion to acquire Jarnes Brown assets.

May 6, 2011

Yamma and srbl'ngs tell Supreme Court $4. 7 M'Illon value is carrect.

§. Daryl, Deanna, Larry, Venisha - See Yamma.

6. Russell Bauknlght:

* January 30, 2007

December 2010
May 6, 2011
- May 6, 2011

'Recommends transferring all James Brown assets o hls Legacy

Trust. ‘but does not know what they are worth. Has heard $80 Million.
Secretly tells IRS music empire worth less than $4.7 Million

Fites fabricated $4.7 Million figure with Probate Court. .

Presents fabricated $4.7 Million value to Supreme Court.

006233



and says: -

~ STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
- ’ : )
COUNTY OF NEWBERRY ) CIVII Aetlon NO 201 1-CP-36 364
Adele J. Pope, ~ ) .AFFIDAVIT OF ADELE J. POPE
SRR L “Plaintiff, = ) IN FURTHER SUPPORT OF ALL RELIEF
, ) REQUESTED IN COMPLAINT, EXPEDITED
V. ") < HEARING'AND IN CAMERA REVIEW, P
- ) LS = A
Alan Wilson, in his capacityas® - ) e g =
Attorney General of South Carolina, © ) vreE s - o3
and James Brown Legacy Trust, by + *) - - on o 2T
Russell Bauknlght, rts Trustee ) g oM

Personally appeared before me, Adele J. Pope, who belng duly swom, deposes

1. This afﬁdavxt is based on my personal knowledge and belief.’

2. | am informed and belleve that information | obtained this week (begmmng o
October 4, 2011) further supports my p0smon that Attomey General Alan WllSOl"l acung
through C.-H. “Sonny” Jones, is wgomusly covering up |mportant publlc documents
including those sought in this FOIA Suit, whlch will help the public dec:de o

’ .'.-a ‘Did AG/Candidate McMaster authonze the State’s first” -
contingency-fee tort suit against S. C. Citizens Buchanan and
Pope using only private lawyers to falsely accuse them of
crimes, for the improper purpose of silencing thelr cntc:sm of
his’ takeover of James Brown s assets?

b Did AG McMaster lmproperly authorize Russell Baukmght
to “speak on behalf of” the Attorney General of South -
Carolina in making the false accusation that Buchanan and

- Pope causéd “tens of millions of dollars” damage to Brown's
worldwide music empire while simultaneously supporting
Bauknight's *appraisal® of those same assets at less than
$4.7 Million?
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c.- How involved was the Office of AG McMaster/Wilson in
creating and/or presenting the purported $4.7 Million value of

. Brown's music empire the to IRS and Courts and in falsely
accusing Buchanan and Pope of criminally overstating
Brown 5 assets at about $85 Million?

3. Yesterday [ pnnted from the Webstte of Attorney General Wllson the 10
ngatlon Retentlon Agreement AG Wllson asserts are:

all active contlngency fee litigation retention agreements that the -
o Attomey General has executed, except matters in which disclosure -

s currently under review by a court. [Emphasis supphed See Exhlblt A]

4 AG Wilson’s Website does not assert — as AG Wilson S Asmstant Sonny
‘Jones asserted in September - that a stay prohibits the di_ssemination of the
McMaster/Wingate Contract to sue Buchanan/Pope. - -

5. The McMaster/Wingate Contract to sue Buchanan/Pope is “under review by a
court” for only one reason: an_g'ate. on behalf of two AGs, has refused for a year to
produce it, and on August 9, 2011 — more than a month after my FOIA request and
several days after_this‘ suit was filed — sought é protective order asserting it is a private

'docurnent —a dir_ect _viola_tion of the language of all known Litigation Retention
Agreements. | |
6. Wingate and Bauknlght both purportmg to speak for the State/AG through
ngate asserted
Fee agreements are the epltome of privileged commumcat;on
PlaintiffsO [sic] therefore request that this court issue a Protective
Order prohibiting the efforts of Defendant Pope from dlscovenng
the Fee Agreement [See Exhibit B] ‘ ,
7. As relates to the purported Iess-than $4 7 Mdhon value of Brown's music

empire, on September 9,2011.1 requested, among other documents, the following
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information from AG Wilson under FOIA:

1. All preliminary appraisal reports and/or other document(s)

which support the August 23, 2010 {in bold] statement to the

Supreme Court of South Carolina by then-Attorney General

McMaster and four Assistants, signed by Clyde (C H. ) Jones
- placed in context as follows:-.

' .6. Respondents dispute Appellants’ assertion that the _
. settlement agreement has:the potential to_divert “tens of millions of
dollars” from the Trust. Presumably this representation to the '
- 'Court is baséd on ‘Appellaits nimerous underocath - - ¢ :
‘representations about the date-of-death value of the Trust, ranglng*’ '
. anywhere from approximately Eighty-Five Milliori ($85 000,000.00) -
-Dollars on'the federal estateé tax return to' approx1mately One " - -
Hundred Million ($100 000,000.00) Dollars'in affidavits, pleadings,
and teshmony

Valuatlon assemons by Appellants predecessors were stmllarly
without any underlying appraisal. By’ contrast; Bauknight has

- pursued the appropriate fiduciary roiute‘and engaged a -
nationally renowned and respected appraisal firm to value the
Estate and Trust. Although the expected completion date for

-"-the appraisal is a couplé of weeks away, a preliminary report
indicates that the date-of-death value of the Estate and Trust
will not exceed Twelve Million ($12,000,000. 00) Dollars. '

h AND

4. Any Document(s) which show when and in what form 'Russell
Bauknight, serving at the pleasure of the Attomey General, _
notified the Office of the” Attorney’ General that he asserted James"
Brown's asséts at his death on December 25, 2006 were worth
about $6.5 Million and his worldwrde music emplre fess than $4.7
Million on that date. .

8. In response to those two réquests, on October 3, 2011, AG Wilson, through
Sr. Assistant AG Tracy Meyers sétd; '

Responding to your request (numbers 1 and 4).. thrs office does

not possess any such documents, and therefore, is unable to
provide this mforrnatron to you. [Emphasis supplied.] A .
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9. A copy of my October 5, 2011 response to Ms. Meyers’ lefter of October 3 is

attached hereto as Exhlblt C

10. Based on the documents recelved thls week as of October 6. 2011 I am
mfonned and belleve that AG Wllson S contlnued refusal to comply with FOIA shows:

a. Attoney General Wllson s Office does not have a single document to support

the assertion made by, two Attomeys':General, in-two separate years (2010-11),
_to our S. C. Supreme Court— that James-Richardson, the pro bono counsel

in the Aiken County Appeal of Case. 2008-CP-02-1647, Bob Buchanan and .

I were not truthful with the Court when we,assérted that.the.damage: McMaster

did to The James Brown “l Feel Good” Trust has the the potential to.divert

“tens of millions_ of dallars™ from the Trust whlch James Brown mtended for

needy and deserving students. SN - :

b. Attorney General Wilson is actively concealing his ofﬁce's authorization of,
and/or- partrcxpatlon in false representations made by AG Wilson's agent Russell,
Bauknight, “on behalf of the Attorney General of South Carolina” that Bob
Buchanan and | cnmrnally overstated Brown's assets by $79 Million in swom IRS
documents (at about $85 Mlllton)

-~ .

c. Attomey General erson rs conceallng his Ofﬁce s partrclpatron in and/or
support of the false representatlon by Bauknight to the IRS and.two Courts that
James Brown's worldwrde music emplre at his death was worth less than $4.7
Million. :

11. A chronology ¢ of some of the actions of the Attomey General's Office follows: '

April 2010 o Agent for Tommle Rae threatens that AG Sonny Jones has hired
‘ ngate to sue Bob and me if we do not drop Aiken Cty..
Appeal — which would require us to sign agreement not to criticize
McMaster for destroying The James Brown “i Feel Good" Fdn.

May 19, 2010 Wingate sues Bob and me. Seeks “ten of millions of dollars.”
for alleged damage to Brown's worldwide music empire.

August 2010 AG Sonny Jones tell Supreme Court our assertion that
McMaster's actions have potential to divert “tens of million
of dollars” from “t Feel Good” Trust is untrue — appraisal
will show James Brown assets less than $12 Million.

September 2010 Boband | cdunterclaim against Wingate s clients.

4
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October 2010

.November 2010

November-201 O-
October 2011 -

December, 2010

January2t)11 R

May 3, 2011 -
May 6 2t)1l .
May 2011
June 30 - July
2011

July 2011

July 15, 2011

August 2011

September 2011

Bob asks for copy of Wingate Litigation Retention Agreement
[l ask shortly thereafter] .

Wingate clients default on counterclaim,
Wingate/AG McMaster/Bauknight/AG Wilson refuse copy of
McMasteermgate Agreement to suetBuchananIPope

Baukmght presents secr gt $4 7 MI||l0n "appraisal" of Brown’s music
empire-to IRS andsecretly asserts Bob and | overstated Brown's

: ,assets at $85_Millior to get a big fee- .a cnme
IRS lssues closlng letter after Baukmght’s false allegatrons

_Baukmght ﬁles swom I&A in A|ken assertlng $4 7 Million value.

BauknrghtlAG Jones ask the Supreme Court to supplement Aiken

~ County appeal record with Baukmght's purported $4.7 Million value.

J. Richardson asks Supreme Court not to supplement Record with
Bauknight's purported-$4.7 Million value for music empire.

| ask, under FOlA for ngatxon Agreement and Valuation Info.
Goes to Wingate and. Wilson. .,

Supreme Court declines to supplement record.
Bauknight threatens me with lawsuit ifl ‘exercise FOIA rights.
Bob and | continue to seek ngatlon Retention Agreement.

Wingate and Baukmght — both purported agents for the State -
continue to refuse to produce agreement. Assert on behalf of

the Attomey Gengral itis pnvate
_ Septemt)er 20l1 |

Jg Manning contmues heanng schedule for motlon to
disqualify/enjoin Wingate as counsel for State and 12 private
plaintiffs and Baukmght as State's purported agent No stay sought

" - or granted.

AG Sonny Jones asserts Jg. Manmng granted a stay, preventmg

] release of Wingate/McMaster Agreement to sue Buchanan/Pope.

September 28, 2011 Jg Manmng s 1-word order conﬁnns heanng continued. No stay.

_[Exhibit D]
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October 2011

October 5, 2011

October 6, 2011

: Buphanaanope on Website. Does not assert stay, instead says:

AG Wilson's Office notifies press that it must stick with AG Jones’
story that there is a stay order despite Order of Jg. Manning.

AG Wilson's Office posts all Contingency Fee Litigation
Agreements except McMaster/Wingate Agreement to sue

~.

CONTINGENCY FEE LITIGATION

RETENTION AGREEMENTS

" Below are 4l active contingency fee litigation retention agreements

that the Attorney General has-executed, except matters in which
disclosure is currently under review by a court. The Attomey
General often retains private counsel for matters that require
specialized expertise or involve an extensive commitment of
financial resources and pérsonnel.’ By rétaining private counsel,
the Attomey General is able to pursue effeciive enforcement of
state statutes in larde, important cases the Attomey General's
Office itself would othérwise be unable to pursue.

Affiniohj'l" rilegiant (marlgeting ?nq -billing)
AstraZeneca (Sero“qu‘e-l)... | | |
Cephalon (Prc;vigil, Gabitril, Acﬁq)...
GSK (Avandia)...

Janssen (Risperdal)..

MC}(e:sson' (Average Wholesale Price)...

i,

Merck (Vioxx).. A

Multiple pharmaceutical compénies (Average Wholesale Price)..

Muitiple technology companies (liquid: Crystal displays)...

Multiple oil companies (underground storage tanks)

AG Wilson still refuses to post or comply with FOIA requests for
McMaster/Wingate Agreement to sue Buchanan/Pope.

12. 1am informed and believe that the AG McMaster/Wingate Litigation

Retention Agreement and other FOIA documents will show that the Wingate suit did not

6
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“require specialized expertise or involve an extensive commitment of financial resources
and -personnel” on the part of the State, but was intended to.ruin Bob’s and my careers

and force us to droo the appeal of McMaster's destruction of James Brown's Estate

Plan.
13. lam mformed and beheve that the date of the contract expected tobe

Aprll or early May 201 0 and other FOIA documents W|ll conﬁrm that Wlngate
although a certified specialist, conducted no.due diligence before using the power of the
State, with Bauknight-as the State’s purported agent, to falsely accuse us — on behalf of

the State —of crimes., . . . . o5 . . o L .

. 14. | am informed and believe that the Wingate contract will show that Wingate,
Bauknight as the State’s purported agent, and AG Wilson's Ofﬁce have consistently -
violated the following requirement, among others, of the Litigation Retention . . -:
Agreement: ) ' : |

Aiticle Ill. CASE MANAGEMENT... |
F. Public Records

Any material, data, files, discs, or.documents created, produced or
gathered by Special Counsel or in Special Counsel's possessiofi in " -
furtherance of this litigation, or which fulfills an obligation of this -
appointment, shall be considered the exclusive property of the State of

South Carolina. Special Counsel agrees to adhere to South Carolina -
Freedom of Information Act, South Carolina Code of Laws, §30-4-10 ef

seq., and maintain all public records in accordance with State law;
provided, however, that Special Counsel! shall consult with, and obtain the
approval of, the Attorney General before responding to any public records
request. Special Counsel agrees to comply with the Attorney General's
policy on document retention and to refrain from destroying documents
unless otherwise permitted under this policy. Special Counsel agrees to
comply with Rule 417 of the South Carolina Appellate Court Rules.
Special Counsel agrees to request written confirmation from the Attorney
General's Office prior to destroying documents. This Agreement shall be

considered a public document. [Emphasis supplied.]

7..
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15.. I am also informed and believe that the McMaster/Wingate contract to sue
Bucha'nan/Popewill show that either it does not contain, or Wingate has violated, the
constitutionally-required provision contained in (all other Litigation Retention
Agreements: |

All pleadings, motions, briefs, formal documenfs and agréements

must bear the signature of the Attorney General or hIS desrgnated

' - assistant. o
16. Althdugh [ have requested a capy of the McMaster/Wingate contract fo sue
.Buchanan/Pope, | believe that the document — authorizing Wingate to use the_ power of
the State to seek to desfroy my career and Bob’s for the benefit of private individuals -
“is void as agaihét public policy, as a violation of my Due Process rights and/or for other
reasons. |
FURTHER DEPONENT SAYETH NOT.

@&Mr’w

~ ADELE J. POPE V

SWORN TO before me this

6th day of Octgber, 2011 ;
- . (LS)

NotaryPubliefor S6uth €arofing - -~ - - - - '
My Compission expires: ’11 20lb . - T
. I
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Zxwibt 3

STATE OF SOUTH CAROLINA
" COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Browii 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal

* Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown,
mdmduall‘y and ofl ‘behalf of her minor child,

Jamés Brown II; Daryl J. Brown, individually

and on behalf of his minor child Janise - ;
* Vanisha Brown, Lmdsey Delores Brown, i

. Deanna: BrownThomas,J’ason Brown- - -

* Lewis; Yammia N. ‘Brown, individually and
.on behnlf of her minor children Sydney |

. ..Lumar and Carrington Lumar; Tonya Brown;

- ~:Venisha Brown Larry Brown, and Temry

o ';{‘.BI‘OWD : .

' - and
g HENRY DARGAN MCMASTER, in his

capacity as Attorney General of the State of
- South Carolina; TOMMIE RAE BROWN,

. mdmdually and on behalf of her minor ¢child, |

JAMES BROWNTL; DARYLJ. BROWN, .
mdmdually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS JASON BROWN-LEWIS
YAMMAN. BROWN, individually and on
behalf of her minor children SYDNEY
LUMAR and CARRINGTON LUMAR,
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,
' Plaintiffs
A
Adele J Pope and Robert L. Buchanan, Jr.,
Ce " Defendants

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH CIRCUIT

Civil Action No. 201 0-CP-40-4900

: PLAINTIFFS’ MOTION FOR
PROTECTIVE ORDER CONCERNING
- FEE AGREEMENT -
AND/OR MOTION TO STRIKE
DEFENDANT POPE'S MOTION TO
- COMPEL PLAINTIFFS FEE
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TO: DEFENDANTS AND THEIR Anqus:

You WILL PLEASE TAkE NbHCE that the Plaintiffs above-named, by their
undersigned attome.ys wﬂl move before the Presiding Judge of the Richland County Court of
Common Pleas at the Rmhland County J udlcxal Center at 9: 00 a.m. on the tenth (10th) day aﬁer
 service hereof, or as soon theréﬁeés ;:ounsel may be heard, for a Protective Order pmhibxtmg
the prodnctlon of Plamtlﬁ's’ Fee Agreement m the above-referenced action,

On July 26, 2011, Dcfendam Adglc Pope through counsel filed a Motion to Compel
production” of Plaintiffs*" Foe Agreéient. * Fee Agreements are the epitome of ‘privileged

con_lﬁmnication. Plaintiffs0 thercfore request that tﬁis court i;sue a Protective Order prohibiting
the efforts of Defendant Pope from discovering the Fee Agreemeﬁt. V

Also, or in the altcmanvc, Plaintiffs move the court to strike Defendant Pope’s’ Mouon to_' '
Compel Plaintiffs’ Fce Agreement because the motions seeks to contravene a pnor decigion of
the court conccmmg thc order for hwnng motions filed in this complex case.

This Motion relies on all applicable statutory and case law and may be supplcmcnted :
with a memorandam of law, exhibits, affidavits, or other documents. '

The Plaintiffs also request costs and fees for the expense in bringing this Motion.

S lgnature\ page to follow)
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‘ - Columbia, South Carolina

August 9, 2011.

lg.émcthB ngatc
. MarkV, Gende .~ .

Respectfully submxtted,

S NY,WINGA' &BARROW P.A.

ad.

1515 Lady Street

. Post Office Box 12129

Columbia, South Camhm{ 2921 i
(803) 2562233

ATTORNEYS FOR THE PLAINTIFF‘S.
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1228 Walnut Street
. Newberry, South Carolina 29108

October 5,-201 1 . .. . BYFAXAND FIRST CLASS MAIL
' N . ... FaxNo. 803-734-3677 - -
[Fx.-Copy amended to correct-Fax #]

Tracy A. Meyers, Esquire.

~ Senior Assistant Attomey General

Post Office Box 11549, "™ - . 8 =

| Columbla South Carollna 29211 SE D =
3= =2 BT
Custodian of Records So & B
Office of the South Carolina Attomey General .. L g oSm
PostOﬁice Box11549 . e el 22 U 20

‘ Columbla South Carolma 29211 35w I

LTI N ' o ol S

Y “Re: Request for Documents under the South Carolina

Freedom of Information Act

'D‘ear Ms. Mey'e‘r'é ahd Rec'ords "'Custod'ian'f '

| récaived yesterday, and thank you for the letter of Ms. Meyers dated October

- 3, 2011. With the mailed copy of this letter | am.enclosing a deposit of $300, and ask
that | be -able'to éoriie to your ofﬁce at the earliest oonvenlence onthe fi rst of the

following dates you have avalilable:

This Friday, October 7 - 9:30 - closing
Tuesday, October 11. ... 1 p.m. until dlosing
Thursday, October 13 : " 9:30 undil closing .
Monday; October 17 . '...9:30 until closmg

My cell phone number is 803-413—0753 Smce I ama Iittle over 40 miles away, |
would appreciate your letting me know as soon as possible whlch dates suit.

Please do. not let your answers to the questions below delay schedullng my
appointmerit to revrew whatever documents ‘you havae. - -

1 am prepared, each day, to pay the estimated amount in addition to the
enclosed $300 of what the addltlonal work we will need to do wlll take

o expect my FOIA mqumes to last a long tlme as —in order to receive specific
documents — | made my mrtnal inquiriés as specific as possnble -Since | will be
examining records which you apparently dc not keep in the form | requested, | want my

- search to be as effi c:ent as. possxble I-hope your answers to the following questions will

help:

a. The Charges you gos lt is my understanding that FOIA requnres you to
charge the sma!lest amount necessary to provrde the records...You say $18.90
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Ltr. to Ms. Meyers, Custodaan '

October 5, 2011

Page 2
per hour is the charge for locating and copying. Is it not possible for me to
review the records myself - either computer or hard copy — making notes and
- then make specifi¢ Tequests?’

t“"tﬂmwmmﬁﬂmimimmiﬂmimmi

For example The point of my requests 2, 3 and § on September9 2009
was to determine what information the State has about how_ much State
money has been devoted to James Brown mattérs' sinoe August 2007, -
and how much to James Brown/James Brown Legacy Trust matters

. since 2008. e

If the State has not compiléd this inforination, as you indicate | stlll
want to compile my own estimates from the data requestedin 2,3 and 5
of my letter of September 9. | have detailed infdrmation about ‘hearings,
appearances, meeting, etc., wh!ch ~ together with your data ~ would
help putthat together Ch

. Will someone at $18.90 an hour do this with me? Or may I do it myself
g on a computer at your office — and perhaps bnng a more computer-
oriented person to assrst me? Can it be a oombinatron of the two?

My request of September 9, 2011 was for:

1. All prelrmmary appraisal reports and/or other document(s)
which support the August 23, 2010 [in bold]} statement to the
Supreme Court of South Carolina by then-Attorney General
McMaster and four Assistants, signed by Clyde (C H.) Jones,
placed in oontext as follows: o S

6 Respondents drspute Appellants' assertion that the
settlement agreement has the potential to divert “tens of milllons_ of
dollars” from theé Trust. Presumably this representation to the ~
Court is based on Appellants numerous under oath

. ' representations about the‘date-of-death value of the Trust. ranging

" anywhere from approximately Eighty-Five Million ($85,000,000: 00) -
Dollars on the federal estate tax return to approxrmately One

" Hundred Million ($100 000 000 00) Dollars in afﬁdavrts pleadrngs

" and testrmony : )

' Valuation assertions by Appellants’ predecessors were similaily -
without any underlying appraisal. By contrast, Bauknight has
pursued the appropriate fiduclary route and engaged a

“nationally renowned and respected appralsal fifm to: ‘value the
' Estate and Trust. Although thé'expected completion date for
the appraisal Is a couple of weeks away, a preliminary report
Indicates that the date-of-death value of the Estate and Trust
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Ltr. to Ms. Meyers, Custodian
October 5, 2011

will not exceed TWetve Million ($12,000,000.00) Dellars.

‘4, Any. Document(s) which show ‘when and'in what form Russell
‘Bauknight, serving at the pleasure of ‘the Attomey General '
notifi ed the Office of the Attomey_ General that hé asserted James
.about $6.5 Million and his, wortdwrde music emprre less than $4.7
Miliion on that date. .= .°

A Ms Meyer's response was:

é A ( et - .
Respondrng to your request (numbers 1 and 4)...this office does

. not possess any. such documents and therefore, is unable to provide this

lnformatron to you. . Caw

| respectfully suggest that thrs answer is not correct.

'In August 2010 the Office of Attorney General McMaster represented to our
Supreme Court what the contents of a draft appralsal contained.

_ i May 2011, the Office of A_ttomey Gene_ral Wilson provided our S. C. Supreme
Court with copies of portions of an Estate Tax Closing Letter and related IRS
documents from January 2011 directly related to this request, showing that — at least by
May 6, 2011 - the AG's Office had this Information in that form. Those documents — if
no others exist — would be” responsive to my request if May 6, 2011 is the first day the
AG leamed that Russell Baukmght asserted " James Brown's worldwide music empire
was worth Iess than $4.7 Million when Brown died.

: If the AG s Office Ieamed this lnfonnatron before May 6, 2011, that is the subject -
of my request #4 of September 9

As to Request #1, it is reasonable to assume that the AG looked at something
when he represented to the South Carolina Supreme Court on August 23, 2010 that an
expected appraisal - already in draft form — showed that James Brown's assets —
repeatedly reported by the AG's Ofﬁce and otheérs to be worth $100 Million ($85 Million
after the TIAA Debt)- would soon be found to be worth less than $12 Million, a figure,
the AG represented was already found i ina draft proposal.

C Bewuse of the |mportance of understandrng the State's involvement, if any, in_
the representation by the AG's appointee, Mr. Bauknight, to the IRS that Bob
Buchanan and | committed a criminal overstatement of James Brown'’s assets on a
swom Estate Tax Retumn, | ask that you carefully.check to confirm that the AG’s Office
— as you state — has no documents to support its August 2010 assertion ‘of the less-
than-$12 Million value and no record of when it first leamed (before May 6) of the less-
than $4.7 Mllhon for the worldwide music emplre it reported to the Court 67 May 6,

000348



Ltr. to Ms. Meyers, Custodian
October 5, 2011
Page 4

mntntn-mmtmm immﬁmﬂiﬁi*iﬁﬂ*“wmtmﬁ“i' mtnt—mﬁtﬁm"ﬂ

other FOIA Requests WhIC {c) Not the Subject in

| hope that your response to my September 9, 2011 FOIA request means that
the AG's Office has reconsidered the 5 Requests | ade on July 20, 2011,
which you did, ot challenge, but falled tofill, including thOSe bneﬂy descnbed
be}ow which ) may now rev:ew and copy: " -

1. July 20, 2011

N

2. July 20, 2011 .

3. July 20, 2011

4. July 20, 2011

5. July 20,2014

s 1£§gh Me m' gndum from “ta;g)_:ggﬁg"
referenced by CH Jones in Apnl 6, 2009 Hearing,
Case 122.

Communications, Meatings. etc., with Toby Byron of

New York. [ He is the man who asserted in
December 2007 that- Albért H. ‘Buddy' Dallas had
offered him 5% of a sale of the James Brown
assets, then later recanted that reptesentaﬁon

He wrote several letters to various people 2007 -
2009, with copies to the'SC AG. He had a
number of telephone meetings with Sr. Assistant

AG CH "Sonny" Jones as indicated in the emall

of Sonny Jories to RL Buchanan, Jr. and e dated
December 6, 2007 re: $100 Mﬂllon inﬂial offer for

. James Brown assets ]

- - Bradford Cox, Mr. Cox, also mentsoned by Sonny
. Jories in his Deoember 6, 2007 email related tothe
$100 Million initial offer for the James Brown assets,

also met at least one additional time ~ on or about

.. July 31, 2008 — with Sonny Jones, another AG and

an agent for Tommle Rae Hyme Like Mr. Byron,

Dr. Cox comresponded with various people and copled _' "

that correspondence to the AG’s Office.

} : dnic ;. Me ith Al
"Budg' Da!las andfor FoLIando Brown. Mr. Dallas

had numerous documented — and as yet
undocumented — meetings with the Office of AG
McMaster, and his joint venturer, Fortando Brown,
also had various communications, including the .

_ joint February 7, 2008 TV appearance with AG

McMaster

PG g:iocuments. '

Please confirm if this is true, so that | may avold another FOIA suit.

000349

|,



Ltr. to Ms. Meyers, Custodian
October 5, 2011 :

----------------------------------------------------------------------------------------------------

As stated above, please do not let your answers to any of these questions delay . .
scheduling a time for me to come review the documents responsive to my September
9, 2011 request, as | want to do that as soon as possible. '

ST [isok forward to coming to the Office; obtaining what you have; and spending a "~ "

-day, or more as needed, gathering the information | have already requested; and |
"leaming how to make subsequent requests more efficient so that | may acquire the
" needed public information as efficiently as possible. :

~..» . Thank you in éqvance for.an immediate response to my.cell phone 8034 13- ,
.. 0753 or email to allow me to come to begin obtaining this important pubtic information.

.

e . . R .‘,.‘.. ' .'; "‘ Sincerew.
4 x>
- -Adgle J. Pope
AJPfja ,

Enclosure in mailédifcbpy:lCh_eck for $300.00
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FILED
STATE OF SOUTH CAROLINA hE\(PEPRY COUH%DGI\'IENT INA CIVIL CASE
COUNTY OF RICHLAND - ° M oct b P 343k No: zo1pcr40049oo |
IN THE COURT OF COMMONPLEAS * ., e 5. BOWERS . -
_ ; T ‘-'RK OF COURT :
Russell Baukmight - - . .. -, - N . S HgngDarganMcMsstel -
Plaintiff - . .. %7 Défndan
s . o L me e, 'c’r—:\’ : :g ‘ﬂr;
CHECE ONE: _ c.?;‘r;‘. =l ‘:‘\%
O JURYVERDICT 3 Thmnchonmebeforethecourtforatmlbyjury mewmeshawbeefﬁmdga&ag ‘_

rendered. ' m n

—"
¢ DECISION BY THE COURT.  Thisaction came to trial or hearing before the court. The issues havﬂ«n nsi ov heifd
and 4 decxslon rendered. SONE inved 3

[1 ACTION DISMISSED (_ggg_xgzi_igzm ‘ [ Rule 12(b), SCRCP; [ Rute 41(e),
SCRCP (Vol. Nonsuit), [ Rule 43(k), SCRCP (Settled); [ Other:

[0 ACTION STRICKEN (CHECEK REASON): O Rule 40(j) SCRCP; |:] Bankruptey:
E mg arbitration, subject to right to restore to conﬁrm, vuatc or modify arbitration award; S

4 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
'] Affirmed; [] Reversed; [ ] Remanded; [J oth
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFY]NG LOWER COURT, TRIBUNAL, OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [0 See wed order; (] Statement of Judgment by the Court:
continued

Dated at Columbia, South Carolina, this

This judgment was the day of , 2011, and a copy mailed first class
‘3 day of 2011, to attorneys of record or to partlcs (when appearing pro se) as follows:

Keanets B. Wingate Daryl L. Wmiams !
Everett Augustus Kendall n J CaThoun Watson : .
Mark V. Gende : : Robin A. Braithwaite
Adam T. Silvernail i
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S) - '

SCRCP APP-24/FORM 4

- SCANNED
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STATE OF SOUTH CAROLINA \“ 'ﬂ&b{} {J%T OF COMMON PLEAS
wl caRib
COUNTY OF NEWBERRY = - .° 3‘\“ gca,yj@gon No. 2011-CP-36-00364
' )
Adele J. Pope, . )
: : Plaintiff, - -) . AFFIDAVIT OF. ADELE J. POPE '
s ) OPPOSING ALL MOTIONS TO STRIKE g
.v. . . . RS . . st E L n 4"‘:'_:.
Alan Wilson, inhis capacity as ) e =N
Attorney General of South ) ' — T
Carolina and James Brown e RH Wi TR o
Legacy Trust, by Russell L Bauknrght, ) QF 3 oo
its Trustee .. . - . o weea ) e e D&
Defendants ) B
. ot e ) AR V2 : - =<

PerSonaliy aopearéd before me, Adele J. Pope, who being duly sworn, deposes

and says: -
1. Each affidavit | have submitted herein is-based on my personal knowledge;
including knowledge gathered .and/or obtained by me in one or more of the following

capacities:
LA

a. As Co-Personal Representatlve of the Estate of James Brown and custodlan
of the records of the Estate of James Brown

b. As Co-Trustee of the James Brown 2000 Irrevocable Trust and custodlan of
the records. of the sald 2000 Irrevocable Trust. .o

. c. As custodlan with Robert L Buchanan Jr., of the records of the James
Brown Entities as that term is defined in the Order of the Honorable Doyet A.
Early 1Il dated August 10, 2007 in Aiken County Case No. 2007—CP 02-0122

(*Case 122").

d. From Records made public in the said August 10, 2007 Order of Judge L
Early. . : '

e. From the public records of Aiken County, the South Carolina Court of
Appeals, the South Carolina Supreme Court, Richland County, the S. C.
Federal District Court, the New York Supreme Court and/or other public

1
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sources. = -
2. - | am informed and believe that | can authenticate each stitement and
document and its source.

3 On lnformatron and belref the onglnals of more than 1 million pages of

v R <

documents related to James Brown prevrously made public by the said August 10, 2007

Order, ﬁduclary policy, and/or as part of the volumlnous record |n Case 2008-CP-02-

‘ 1647 are in possessron of Defendants and others

4 ‘At the request of Defendant Attorney General and others, the ﬁhngs inall ’
Alken County James Brown cases were entered mto the record in Aiken County Case .
No. 2008-.CP-'.02-'1647, now onappeal.* |

5.1 am informed an believe that all statements and documents should be
considered by the Court for one or more of the foltowing reasons:

-a: Theyare relevant to this action:

b. They are not hearsay.
c. They show bad faith and intentiona! delay on the part of Defendants.
d. They are admissions of one or more Defendants.
~ e..Ifhearsay, they are subject to an exceptron
' FURTHER DEPONENT SAYETH NOT | B
| ADELE J.POPE~ @ .
SWORN TO before me this : e

(L.S.)

NotaryPybfic for South Carolp: i
My Comfnission expires:

<
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| SUMMARY JUDGEMENT |
-Defendants. - : . o S

STATE OF SOUTH CAROLINA )
. *)- ~ INTHE COURT-OF COMMON PLEAS
COUNTY OF NEWBERRY ) ' .
Adele J. Pope ) "Case No. 1 1- CP-36-364
. i )
Plaintiff, ) MEMORANDUM OF
SR - +) . .ATTORNEY GENERAL
v. )

- S e ‘:):. .INSUPPORT OF: : :
Alan Wilson, in his capacity as ) ' MOTION TO DlSMlSS AND
Attorney General of South Carolinaand - ) . MOTIONS TO STRIKE-

James Brown Legacy Trust, by ) S
Russell L. Bauknight, its Trustee, - + ).« , ANDIN OPPOSITION:TO
)
)

lNTRODUC'I'ION AND BACKGROUND \ _

| The Off' ice of the Attomey General has a long hlstory of advocatmg the i lmportance of the
Freedom of lnfonnatlon Act, but whether the documents Plamtlffs seeks are subject to dlsclosure
under FOlA is not the real issue in thrs case. ~Desplte the numerous motlons pendmg in this case.
v‘and seemmgly countless afﬁdavxts submltted by Plamtlﬁ' the suit presents very srmple issues of»
deference to ongomg JUdlCla] proceedmgs and court rulmgs in another county These issues are |
all dlrected to whether Plamtlff can brmg a separate Freedom of lnfonnauon Act action in

Newberry County to 31destep or make an end-run around pending Judlmal proceedmgs in
Richland County mvolvmg the same documents that are at issue m civil dlscovery in Rlchland |

For reasons dlscussed below, the Defendant leson s Motlon to Dtsmlss should be

' granted whlch will moot all other issues. Altematlvely, his MOthl’]S to Strike should be granted

to strlke the multlple afﬁdavnts of Plamuff that are riddled w1th ‘hearsay, speculatlon and

~completely 1rrelevant materlal Planntlft’s Motton for Summary Judgment should be demed
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because of the pending Richland motions and the stay issued in that case and also because the
' Defendant Attoney General has not answered the Complaint and should be given an opportunity
to address the FOIA substantively if, arguendo, this case is not dismissed.

The relationship of the instant action to Richland proceedings is set forth in Plaintiff’s

complaint. lnstant Plamtlff Pope acknowledges that she is the Defendant ina chhland County

. s

suit brought by the former Attomey ‘General McMaster and the Girrent trustee of the James '

Brown Legacy Trust.- (2010-CP-40-4900). -She contends that the Richland siit alleges. tha’t she - .

caused millions ot dollars in damage to the Legacy.Trust and that her and her co-defendant’s
valuation of the trust was incorrect and 1mproper The Court lssued a ruling in case 4900 that
stated that venue of that case was proper in Rlchland County because it was the prlnclpal place of
admlmstratlon of the trusts at issue in that case. Order The Honorable L Casey Manning,
November 8 2010 Exhrbxt A to Attomey General s Monon to strmss |

Desprte the pendency of the chhland actron Plamtlff alleges that she personally sent the

Attomey General a FOIA request from her Newberry Oﬁ' ice, dated June 30, 20] I, for records she .

alleges are related to the Trust. Complamt, p 4 1]18 Plaintiff asked for‘ the followmg.

i

documents in a letter addressed to the “Custodran of Records of the Ofﬁce of the Attomey
Genera]”: | |
L The ﬁnal and all drafts, srgned and un5|gned of the James Brown Legacy Trust.
2. All correspondence, emall and/or other communications between any member of
the Ofﬁce of the . . . Attorney Genera_l and Russell L. Bauknight bet‘ween August
A t, 2010, and May 4, 2011 related to the value of the assets of the Estate of Jarnes

Brown and / or the James Brown 2000 Irrevocable Trust.

2
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The documents requested in the Freedom of Information Act request of the Attorney

General are the subject of pending:Motions.in case 4900 as Plaintiff acknowledges; Plaintiff’s

‘Return to MTD, p. 2, §6; See, also, Exhibit D to Complaint, §2b; MTD ExhibitB, Motion to
Compel, p. 3, § 3, June 7, 2011 [“[a]ny and all documents which stipport any position you may.

have as to the value of the James :Brown assets as. of December 25, 2006 ”](attachments to - -

Motlon omitted); MTD - Ethblt C, Motion for Protective Order and including -Exhibits. D

- are attached in support of only the Rule 12(b)(8) Motion). - -

- In particular, as shown by the attached portions of the transcript from the Richland. actlon,
Judge Manmng expressly stayed the Rxchland action including motions pending therein until a
determmatlon could be made as to. which Judge would hear motions and other matters’ pendmg in

Rlchland Tr., pp 2 and 3, Baukmght v. Pope. (September 14, 2011; 2010-CP—40~4900

- [appraisals] & E .[ob_lect;ons to.appraisals] thereto (exhibits. B & C (including Exhibits D & E) . ‘

1

Honorable Casey L. Mannmg). “His Court has exclusive jurisdiction over any issues related to_

-the documents at issue in the instant case, and this C,outt lacks subject matter jurisdiction to
- proceed. Rule;"12(b)(,1), SCRCP; Richardson, Plowden, Grier & Howser v. Pyle, 472 S.E2d

232, 233 (1996). .

THE DEFENDANT ATTORNEY GENERAL’S MOTION TO DISMISS

Both of these greunds‘ are-affected by the exclusive jurisdiction of the Richland County

Court of Common Pleas as to the documents at issue-and its rulings in this case. Because of

those proceedmos the Court Iacks sub_]eet matter Junsdlctnon in the instant case as discussed

above and below. Rule 12(b)(3)

3
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A ;
Another Action is Pending Among the Same Parties
_Another action is peﬁdiné among the same parties as to the same or substantially the same
claim under Rule 12(b)(8). Bauknight, etc.,; McMaster in his capacity as Attorney General, éfc.,
et al, v. Pope and Buchanan, 2010-CP-40-4900. A‘]though»thé claifns in the complaints are not
identical, that suit isj the subject of a number of allegations in and a lengthy exhibit to the instant
complaint. See, eg. Complaint at paragraphs, 7-11 and Exhibit D to Complaint (all references to
this exhibit are subject to Motion to Strike, infra). Moreover, the d(;cumcnts requested in the
Freedom of Information Act request of the Attorney General are the subject of pending Mb‘tiqns
| in case 4900. See, Exhibit D to Complaint, 2b; Attached Exhibit B, Motion to Compel, p. 3, { 3,
June 7, 2011 (attachments to gdotion orhitted); Attached Exhii;it C, Motion for Protective Order
and including Exhibits D & E thereto. Plaintiff is essehtially»pursding through the instant suit
the samé discovery issues that are pending before the Court in. Case 4900 and are subject to the
stay directive. Therefore, this case is subject to dismissal under Rule 12(b)(8).

This defense is closely related to one of concurrent jurisdiction under which the first court
to exercise jurisdiction controls the case. The rule is well settled that “where there is concurrent
jurisdiction, the first tribunal to acquire jurisdiction has exclusive jurisdiction.” Richardson,
Plowden, Grier & Howser v. Pyle,’472 S.E.2d 232, 233 (1'99§)(fee disputé matter). Although,
as follows, Tucker v. Tucker, 264 S.C. 172, 177-78, 213 S.E.2d 588,. 590 (1975) discussed the

rule in the context of administration of an estate, its reasoning and holding apply to the instant

case, as well:
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While it is true that the circuit court-has general jurisdiction in civil
matters, once the forum for the administration of an estate has been chosen, the
forum or court so assuming jur‘isdiction has control of the administration of the
estate and parties interested in estate matters should apply to the judge of the
court. Administration of an estate cannot.be in two courts srmultaneously
Counsel for the appellant argues, and counsel for the respondent admits in his

brief, that the Probate- Court of Chesterfield County has _jurisdiction to hear an.

action for the removal of an executor.

. A discussion -of the questron mvolved is to be found in 20 Am.Jur. 2d -
 Courts §128.

*C. Priority Principle as Controlling Exercise of Concurrent Junsdncnon
‘s 128. Generally. As a rule the exercise of concurrent Junsdlctlon is

concurrent jurisdiction that first exercises it thereby - acquires exclusive
jurisdiction to. further, proceed .in the ¢ase. In other .words, .once a court of
concurrent Junsdrctron has begun to exercise its jurisdiction over a case its

to abide-by the priority principle, but it appears that itis a legal duty of a court to
abide by it, and that the rationale of the rule is to reduce the possibility of the
conflicting exercise of concurrent jurisdiction, especlally to reduce the undesirable

‘possibility that a case involving the same subject matter and the same parties be
. simultaneously proceeded upon in more.-than -one court. Several :cases have

pointed out that the applicability of the priority rule does not depend on whether

one of the two courts of concurrent jurisdiction is superior in rank to the other

such court. .

7
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-controlled by the:principle of priority. According to this principle the court of - .

 authority to deal with the action is, subject to appellate review, exclusive until it is -
completely disposed of, and no other court of concurrent jU!'lSdlCthﬂ may mterfere

- with the proceedings thus pending. . R

~ ‘In several opinions ‘comity’ has been mdrcated as a motive of the courts

~ See also, Jordan v. Moses, 10 S C 431, 433 (1879) (“no proposrtxon is better settled than that

| where two trrbunals have concurrent _]urtsdlctlon the one whrch ﬁrst obtams possessron of the
subject must adJudJcate and nelther party can be forced mto another jurlsdzcnon ”) State v. -
Howell 220 S.C. 178 66 S E2d 701 (1 951)(cnmmal proceedmgs) see also Sparrow . Nemg, -
228 S. C 277 89 S: E 2d 718 (1955) Slmllarly, issues regardma the same docurnents cannot be _
in two courts one in Rlchland and the other in Newberry. When the chhland Court has

exercised Jurisdiction first, it now has exclusivejurisdiction over the matter and this Court lacks -



subjéct matter jurisdiction of this case.' Rule 12(b)(1), SCRCP.
B

Improper Venue

\

Venue'is improper ir that JudgeManmng has’ already determmed that venue should be in
Richland County because it is the principal place of admmtstratlon for the trus_,te _at lesue in that
case whtch are also the subjeet of the mstant ‘suit. Baukmght supra "2010-CP-40-4900,

ooty

November 8, 2010 (copy attached as Exhlblt A only in support of lZ(b)(3) motlon) Plamtlﬁ"

cannot evade that order by bnngmg a separate FOIA actlon in another county not connected to

case 4900 One Ctrcutt Judge cannct overrule another Cll’CUlt Judge -Cook v. Taylor, 272 S.C.
536, 538, 252 S E2d 923 924 (1979) Enoree Baptxst Church V. Fletcher 287 S.C. 602, 603,
340 S.E.2d 546, 547- (1986), Department of Soczal Services V. Laura D 386 S.C. 382, 688 S.E2d

130 (Ct. App 2009) Although thts authority appears to anse in the context of dlﬁ‘erent circuit

judges within the same ,case,vPlamtlff cannot attempt to spltt olf:a document issue pendmg before -

the Courts in. Richland.County, put a::l?OlA" label on it, and get a Courtln a different County to
step in and rule ona matter pendmg in thhland Our Courts were not set up thlS way.

F urther even lf arguendo the Rlchland venue Order were not eontrollmg, under S C
Code Ann. § 15-77 50 (1976) sunts agamst ofﬁcnals of the State in thelr ofﬁcxal capacttles must
be broucht in the cu'cutt where such questton aetlon or controversy shall arise, and the

Complamt does not allege a basis for venue in Newberry County Plaintiff claims that her ofﬁce

is in Newberry, but she is using that ofﬂce as a bas:s for avoid raising this issue in Rlehland

1 “Whenever it appears by suggestion of the parties or otherwise that the court facks jurisdiction of the subject
matter, the court shall dismiss the action.” Rule 12(h)(3), SCRCP.
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where she and the other parties are already represented by counsel_‘. She cannot splinter the
Richland action this way and set up one Court .in Newberry against another in Richland County.
She characterizes the FOIA action as different, but it is a Aifferent theory involving the same
documents. Venue should‘be in Richland where the other suit' is pending.
' I
THE ATTORh‘EY'GENEkAL’S. MOTION TO STRIKE SH_OULD BE GRANTED
| Thé Attorney General has mo‘ved to strike five affidavits and some related exhibits -of
Plaintiff. The aﬁ'xdé.ﬁts are filled with vitriole- and baseless speculation. ‘They should be struck
because they are not based upon personal .l(nowledgc,"contain heargay, and are speculative and
irrelevant. Examples abound of these: vio]ations”"byy Plaintiff of the basic rules for affidavits:
1. - Affidavit attached to-Complaint _ |
p-2, { 5 “agent [of party not inv-olved in instant procecdfng} ad\"iséd “that if Bob
and [ did not drop éspending ~J'¢;mes'Brown appeal AG ... [note omitfed] would
to[sic] sue us . . . .” [hedrsay, ifreleyant]c'
p- 3,9 7 Augusta Chronicle cite [hearsay] "
p. 3,18, “I b.e‘lie‘v‘e the Retention Agreement will show whether AG McM;lster ..
- was i'n fact acting to p,upish Bob and me . . .. ;” - [lack of personal
- | - knowledge; speculation]
’ 2. Affidavit Opposing MTb, September 6, 2008 [sic]
N .1, 92 “public documents, which, T believe, will tol the scandalous story” [lack

of personal knowledge, irrelevant, speculative]

7
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3.

4.

5.

p. 4, 128, “I still wonder, and beliove the public documents AG . . . s
- withholding will tell me” [lack of personal knowledge, imlevaﬁn
specu!gtive,«-hearsay]
p. 4,930, “Ibelieve the public documents will show . ... * [lack of personal -
knowledge; s-peculative]
p. 3, §16 On Aprii 30, 2010, . . . attorney for Brown’s companioir . . . threatened
that ... had already hired contingéncy-fee lawyer” [hearsay, irrelevant]
Supplemeptgl Affidavit, September 16,2011 |
Directed to earlier affidavit applying to other Defendant
p. 3; 5 quotations from The Enquir;r which- she acknowledges in paragraph 6 is
not entirely accurate [lack of personal knowledge, hearsay, irrelevant]
Affidavit in Further Support, October 6, 2011
p. 4, §10, speculation about what requested docilmeﬁts will show [speculative,
lack of personal knowledge, irrelevant]
P 4, 1]i 1, chfonoloéy including some hearsay.such as April 10 statement-of agent
for person not involved in instant litigation[ hearsay, irrelelvant]'
p. 8, J715 and 16 speculation about what rcqucsted.;iocuments will show.
Affidavit and exhibits attached to Motion for Summary Judgment .
p. 3,.1[1{ 7-9 speculation about documents and other matters [lack of personal
knowledge, speculative, irrelevant]
Exhibit F to MSJ, p. 15 quot-a_tions from persons.not involved in the insfaﬁt suijt

[hearsay, irrelevant] -

B
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“The rule governing summary judgment provides that ‘[sJupporting and opposing
affidavits shall be made on pc}sonal knowledge, shall set forth such facté_as would be admissible
in evidence, and shall show affirmatively .tﬁat,the affiant is competent to testify 't<.) the matters
stated the;'ein."’f Rule 56(¢), SCRCP (emphésis gdded). Dawkins v. Fields, 354 S.C. 58, 64, 580
S.E.2d 433, 436 (2_'003)‘._ - Because all of the affidavits appear to be(dir.ected to-summaty
Jjudgment, they must meet this standard of Rul,c 56(e) rather than Rule l]_(b‘),which: pro,,vid&s that
affidavits and verifications may include matters stated on information and be,[ief. e

.. In numerous respects, the affidavits fail to meet standards-of being based upon personal -
knowledge and cdnminin'g admissible evidence. They contain inadmissible hg#rsay and refer to
news articles’ which are not admissible. -In particular, ali of the affidavits are irrelevant. They
contain Plaintiff’s account of litigation re‘laféd’ to thg »Jamés Brown estate and the Legacy Trust
and ‘éllegatiéns about why she nécds the documents, but all of those s’tateme,nts are irrelevant to
whether she> is entitled to the~document§' under FOIA.  As set forth above, P-Iaintiff:&s not
permitted to. bypass proce’édings in Richland County pertaining to the trdst, but even if,
arguendo she could bring this, separate FOIA action in Newberry County, all that is relevant to -
the substanqe of .hcr'request is whether Plaiﬁtiﬂ“ .is:entitled t6 the. documents at -issuc under the -
E t?rms of FOIA. That étatu,te does not contain standards of disclosure based upon .alleged
importance or need. S.C..Code Ann. §§30-4 through 30-30-4-50, et seq. Plaintiffs lack of
entitlement to the documents is discussed infra regarding her motion for smﬁaw judgment, but

those grounds have nothing to do with.the alleged need for or importance of the documents.

2 Tr:wtees"of Erskine Coll, v. Cent. Mut, Ins. Co., 241 S.E.2d 160, 162-63 (1978).
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.- PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT

Plainﬁff Cannot Use FOIA To Overrule or BybaSs Judicial l"roceedi'ngs In Richland

" As discussed above regarding the Motion.to Dismiss, this Court Jacks the authority to
overrule proceedings .i'n' Richland and that Cio'urt'ha's exclusivé jurisdiction of proceedings and
issues related to the d_ocun‘ientsl iﬁ question. In particular, noted above, -Judge Manmng
expressly stayed the Richland action including motions pending therein until ;1 determination
gould be made as to which Judge would hear motions and other matters pending in-Richland.
Tr., pp.2 and 3. Any ruliné in ﬁis Newberry case in favor of Plaintiff would overrule the stay

" in Richland of motions that include the documents at issue in- the instant FOIA request. This

Court lacks such authority as discussed above regarding the Motion to Dismiss. Moreover,

nothing in FOIA, the Rules of Civil Procedure or the Court system of this State would permit’

Plaintiff to-make a FOIA request outside a pending judicial proceeding invol.ving discovery -

motions pertaining to the same documents. She cannot avoid the Richland proceeding through
this process. |

Even if discovery motions were not pending in Richland, legal au'thorit)./ suggests that
Plaintiff would not be permitted to use FOIA as a discovery tool -reéarding those proceedings.
Clearly she is atte'rﬁpting to usé FOIA as a discovery tool because her affidavits contain lengthy
accounts regarding the pending Richland litigation from her perspéctive. The Order of the late

Marc Westbrook submitted by the Defendant Wilson (Lominack v. Myers,2002-CP-32-1890,

10
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[

Ocober 25, 2002 stated that “it is -well settled case law that the FOIA is not intended as a
substitute for discovery and was not enacted to provide procedures for .obtaining information
during litigation ar-to benefit private litigants.” .Although our Supreme Court. has not expressly

addressed the issue in the civil context,-it has recognized that FOIA is not to be -.used to ibypass.‘

, dxscovery in criminal proceedings.. . Evemng Post Pub. Co. v. City of N. Charleston, 363 S (e

452, 459, 611 S.E.2d 496, 500 (2005). Moreover, our Supreme Court has recogmzed that “[iJn"-
construing the federal FOIA the Umted States Supreme Court has held that the FOIA 'does not
supplement or dlsplace the apphcable rules of dlscovery John Doe Agency V. John Doe Corp,
493 U.S. 146 (1989); Natlonal Labor Relatzons Boa;'d V. Robbms Ttre and Rubber Co 437 U.S.
214 (1978).” State.v. Robmson 305 S C 469 476-77 409 S. E2d 404 409 (]991) Although

Robznson involved cnmmal proceedmgs, the State Supreme Court’s recitation of the federal rule

' suggests that it wou]d apply the same llmxtatlon on the use of FOIA asa dlscovery tool ‘as Judge

' ,Westbrook did; however, thls issue need not be reached because judicial proceedings are already

pending in Richland regarding the same documents, and this Court should not allow Plaintiff to

bypass these.proceedings nor issue a.ruling contrary to the stay order in Richland.

:.B‘

The Defendant Attorney General Has Not Answered the Complaint

3 As stated in Robmson “the Court of Appeals mlsapprehended that Robmson merely reﬂects the
widely accepted principle that FOIA is not to be used by those under criminal charges to
circumvent the limitations of discovery. See, e.g., State ex rel. Wyant v. Brotherton, 589 S.E.2d
812, 816-17 (W.Va.2003); Henderson v. State, 745 S0.2d 319 (F 1a.1999). That principle is not
implicated here, because the 911 tape was available through both criminal and cm] discovery.”

11
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The Attorney General has filed a Motion to Dismiss the Complaint which should be
granted. " Even if, arguendo, the Motion were not granted, he should be given the opportimity to
Answer. AlthoughRule 56 allows a summary judgment motion {6 be made before ar answer is
filed, the standards for granting the motion are much  stricter. As stated in
Gutterman-Musicant-Kreitzman, Inc. v. LG. Realty Co.,-426'So. 2d 1216, 1217-18 (Fla: Dist. Ct.
App. 1983):

Although a plaintiff may move for summar'yjudglrﬁent;before the defendant has

answered, the motion should not be granted unless it is clear that an issue of

material fact cannot be presented. At such point in the pleading when the plaintiff - = - -
moved for summary judgment, the plaintiff had the burden of showing the

- absence of any genuine-issue as to all the material facts which, under applicable
principles of substantive law, entitled it to judgment as a matter of law. This

burden, is upon the movant irrespective of whether he or his opponent would at

trial have the burden of proof on the issue concerned, and it rests on the movant

‘whether he is by it required to show the existence or non-existence of facts....-In

such an instance, the burden is upon the plaintiff to make it appear to a certainty

~-that ho answer which the defendant might properly serve could present a genuine

issue of fact.. :
Certainly, Plaintiff cannot demonstrate that.an issue of material fact cannot be presented or tﬁaf
*“no answer which the defendant might pfoperly serve-could present a genuine issue of fact.” Id
As set forth in the affidavit of Tracy Meyers, Senior Assistant Attorney General, the Office of the
Attorney General was not properly served with the FOIA request at issue.

C

Plaintiff’s Apparent Failure to Mail or Deliver the FOIA request to the Office of the
Attorney General Defeats Any Alleged Entitlement of her to Relief’

As stated in Ms. Meyets Affidavit:

12
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She never received from Ms. Pope the June 30 letter Ms, Pope claims to have sent
to the Office of the Attorney General. She requested checks of Office mail logs,
norie of which showed that the letter had been mailed or delivered to the Office of
the Attorney General by Ms. Pope or her attorney which is necessary to requlre a
response from this Office under FOIA.. ‘
4. Attachment of the J une 30, 2011 letter to the complaint in the [instant] suit
- does -not constitute a request under FOIA to which the Oﬂ' ice ofthe Attomey
 General must respond. : SRR S .

. This affidavit is consistent with the terms of FOIA, itself. Section 30-4-30 ( c) states that
“[e]ach public bedy, upon written request for records made under this chepter shall within fifteen -
days . . . of the receipt of any such request notify the person making such request of its’
determination ...*“ Therefore, the public.body must receive a written request from the person
making the request. According to Ms Meyeér’s afﬁdavit,'she_ did not receive the request in this
manner. Attachment of the'FOIA request to the Complaintr in this'suft‘ alleging a failure to

comply, does not constitute a mailing or- dellvery of the request to the Ofﬁce of the Attomey-

General. Accordmgly, Plamtlff cannot obtam _;udlcml relief under FOIA when she has not

: comphed with the terms of that statute.

”D

Even if This Court Were to Rule that the Defendant Must Produce Respond Substantlvely '
to the FOIA Request, Exempt Matters May Be With held

Even if, arguendo, this Court were to find a failure to respond to the F OIA, the Defendant

Attorney General is still entitled to determine if any requested matters are exempt from

disclosure. -Litchf ela' Plantanon Co., Inc. v. Georgetown County Water & Sewer Dzst 443

S. E 2d 574, 575 (1994) (“We decline to hold these exemptions can be waived by the pubhc

body’s failure to respond within fifteen days.”)

\
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CONCLUSION .

The F rcedom of Informatlon Act is a very 1mportant law but it does not permit Plaintiff

to bypass other gudlclal proceedmgs or, in eﬁ'ect, ask one: Judge to overrule another The

Richland County Court of Common Pleas has exclusxve Junsdlctlon of matters pcrtammg to the'

documents at-issue. For the foregoing roasons, this :Court should grant the State’s Motion to

Dismiss; altemat'iv.ely grant its Motions to Strike and deny Plaintiff’s Motion for Summary

Judgment. -
. Respectfully submitted, =

ALAN WILSON
Attorney General

J. EMORY SMITH, JR
Assistant Deputy Attorney General
Post Office Box 11549
“Columbia, SC 29211
(803) 734-3680 .
7

BY:
&

October 25, 2011 ATTORNEYS FOR THE ATTORNEY GENERAL.
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STATE OF SOUTH CAROLINAF}LE IN THE COURT OF COMMON PLEAS

4FW85R YCOfHTY

COUNTY OF NEWBERRY Civil Action No. 2011-CP-36-364

Adele J. Pope, uf\f“l"h-_ S. BO‘.:'/)‘ AFFIDAVIT OF W. JEFFREY SMITH

Plaln‘hﬁ‘Q CfJL)D; SUPPORTING RELEASE OF ALL
) F’UBLIC DOCUMENTS REQUESTED

V. : ) UNDER THE
: 7 9)8.C. FREEDOM OF INFORMATION ACT
Alan Wilson, in his capacity as yBY ATTORNEY GENERAL ALAN WILSON
Attorney.General .of South Carolina, ) : AND BY . G
and James Brown Legacy Trust, by ) THE JAMES BROWN LEGACY TRUST
Russell Bauknight, its Trustee . .. ) -
)
Defendants. )
' )

PERSONALLY APPEARED BEFORE ME, W. Jeffrey Smith, who belng

~ duly sworn deposes and says

1. | am over eighteen years old. °
2. | have been a resident of NeWbéﬁy County for more than twehty years.
3. This affidavit is based on my personal kht;wledgé and belief.

4. | received'a‘JD degree from‘Géorgétown Law Center and fdrmériy

served as a patent examiner with the U. S. Patent Office.

5. lamnota party to any James Brown lawsuit, but have a personal
interest in James Brown's hjuéiqa_l 'careerl,apd am Writihg an article with Plaintiff
Adele Pope"'about James Brown's “I Feel Géod;’ privaté'foundétion.

6. A copy of the April 2011 draft of our article, anate Foundatlons
Copynght Heirs and Musical Millionaires: Why The James Brown “l Feel Good”

Trust doesnt..., is at_tached: to this affidavit as Exhibit A.

1
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7. In April 2011 Private Foundations was circulated forvcomment to
entertainment and private foundation professmnals and we hope to complete and

‘ publrsh itin 2012.

8.1 am informed 'a'nd believe that the general 'pdblic and especially those

involved in estate planmng and mtellectual property issues, have a right to leam
whether by taklng over James Brown s pnvate assets and creatrng the Legacy
Trust former Attomey General Henry McMaster - who was actrng in hIS ofﬁcual

capacity —was serving the public interést, or promoting his campaign to be

governaor.

9. I have read with interest the articles of Newberry journalist Sue Summer |

about what McMaster did and about what appears to her — and to me —to be a |
coverup by Attomey General Wllson of what McMaster did.

10. [am lnformed and belreve that the Legacy Trust, not created by James
Brown, but by McMaster as AG, is a public ‘bo.dy —as is AG Wilson — under the_ S.
C. Freedom of Infonnation Act and both ‘should comply with FOIA.

11. My writing about James Brown has three areas of emphasns

a. The manlpulat|on of the value of Brown's securmes and other

' assets, espeCIaIIy the fabricated $4.7 million valuation of Brown's
worldwide music empire, including any participation the AG s office
may have had in that manlpulatlon
b. The false representations made about Wwho are James Brown's

heirs under the Federal Copyright Act, and whether an AG should

- participate in or condone false statements to courts about Brown'’s
heirs.

2
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c. The Public Policy |mphcat|ons of allowing Attorneys General
— as McMaster attempted to do ~to take over private foundations,
which are pnvate property. "
12. 1 believe that lt is wrong for Attorney General Alan Wilson and the
Legacy Trust McMaster created in h|s official capacity to refuse to dehver properly
requested public documents related to these | Issues.

~ 13. l'have read, and attach hereto copres of afﬁdavrts fi led in another ‘

Newberry County FOIA Case whlch I am mformed and beheve also apply to thls a

£ -

.case: . )
ExhbitB - Affidavit of Thomas R. Young, Jr.
Exhibit C ) Afﬁdavit of Deborah W. Spence
" Exhibit D Affidavit of Thomas H. Pope [I
Exhibit £ _ Affidavit of- Sue Summer |

“14. | am informed and‘b'elieve-that these peooleproperly assert that
prompt compliance with FCIA‘ is important — especially where, as here, there is
great public intereét in why a publtc 'ofﬁc'ial chose to take over and give away
- . James Brown’s private property.

15. | especially endorse Mr. Young’s reference to-the.intent of FOIA, wniCh

is to provide members of the general public with -prbmot access to public.

documents ““at a minimum cost or delal\l.” :
16. 1 am informed and believe that AG Wilson's intentional stonewallmg,

along wrth the Legacy Trust, of the FOIA requests of Mrs. Pope and Journahst

3
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Sue Summer is wrong.

FURTHER DEPONENT SAYETH NOT.

ot

T

W, JEFFRE\/$MIT)4

SWORN TO BEFORE ME this 9" Day '
of December 2011 .. o
(L.S. )

)

Notary PuB{c for %uth barolma i
My. Commission expires: )L/ /?
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Dratt (4/11) for Editing only - Do not copy
Private Foundations, Copyright Heirs and Musical Millionaires:
Why The.James Browri “Ic.?ll;eél Good” Trust doesn't....
' By Adele J. Pope and W. Jeffrey Smith' _

. ©°?
" 2011

God has Smiled on Me *

Entertainment icon James Brown died on Christmas Day 2006. Although he was
a grammar school drdpqut, ‘he left the bulk of his $100 million-music empire to The
James Brown “I'Feel Good" private foundation. The ‘I Feel Good” Trust was restricted . -

solely to providing scholarships for needy and deserving students. -

- Over his long ca.ree,r-,'B.rown had earned the reputation as “the hardest working
man in show business.” Through hard work, tenacity-and years of litigation with- -
publishers, family and others—he had amassed and held onto his fortune, mostly rights
in more than 850 copyrighits, unpublished works and his publicity rights.

. Don't:Be a Dropout

[

. About 20 years before his death, B'rownﬂdécid'e:d to create the *I Feel Good"
Trust as a monument to his personal philosophy: the way to escape poverty was with
education and hard work. Browri's songs such as “Don’t be a dropout” underscored this
belief, ‘ S _

 After four. years-of work with an estate planning specialist, Brown’s final estate
plan was completed in.2000. It included a Will that left Brown's residuary estate to his-
2000 Irrevocable Trust, which was dedicated solely to education. At Brown's death the
2000 Trust created a $285,000 education fund for each of seven grandchildren.

Everything else went to the “I. Feel Good” Trust. . . :

Anticipating trouble from relatives who knew about _Broans estate plan but did

l.Ms'. Pope received a JD degree from the University of South Carolina and an LLM in
Estate Planning from the University of Miami. Mr. Smith received a JD degree from Georgetown

Law Center and‘is a former patent examihq with the U. S. Patent Office. ‘

_ - 2 'Whilé the © symbol is not required, it was placed in this arficle to remind estate »
planners, fiduciaries and advisors to consider copyrights in all philanthropic estate plan_ning and
administration involving authors. ' '
3 The copyright to “God has smiled on me” by James Brown and Al Sharpton was issued
in 1981. THe earliest date this copyright could be terminated by heirs under the Copyright Act is
2016. . : : ' '

1
000372



vrarm (4/11) Ior Editing.only - Do not copy

not complain during his lifetime, Brown directed his fi dumanes to defend “vigorously” all
attacks on the approx;mately $80 million he gave to the “| Feel Good” Foundation as
“an affront to my wishes.” He armed his fiduciaries with In Terrorem forfeiture clauses
and other means to defend the 2000 Trust. ‘

Brown also named and then specifically excluded from his music empire some of

" his 14 or more claimed children, as he did all other claimed heirs and past and future
spouses.

Damn Right, I'm Somebody *

{

At Brown'’s death his philanthropic legacy was poised to be as |mpress:ve as his
musical legacy. The. $80 million “ | Feel Good” Foundation promlsed to be his home
state’s largest-ever private foundation dedicated solely to scholarshlps for needy and
deserving students, as well as one of its largest pnvate foundations. :

‘Then in the fall of 2007 ari- attorney general wrth gubematonal asplratlons
stepped into "help" the “ Feei Good" Trust 5.

Bewﬂdered
Three months later, in February 2008, the AG announced before a television
camera that the trustees of the “| Feel Good” Foundation must serve only the interest of
the “poorkids,” and that any faxlure to do so went “far past the stop sign-of conﬂ|ct of
interest.” ® : : :
He was right about that, but sadly, he did not heed his own advice.

On August 10 of the same year, a mere 8ix months later, the AG signed an
agreement:that in only two years would destroy the “l Feel Good” Foundatlon -
reducing it to $2 mI"IOFI or Iess

Much of the explanatlon for this bewildering turn of events lies in the failure of

* The Codeglit to sound 'reéordixtg “Damn right, I'm somcbdd}", by James Brown and
his famous sideman Fred Wesley, was issued in 1974 and renewed in 2002. The earhest p0551ble
date it could be subject to termination under the Copyright Act is 2030.

5 AG Henry D. McMas_te;, with the AG of Georgia prd hac vjce under hlm, entered
Aiken County, SC Case 2007-CP-02-0122 (“Case 122") in October 2007 to help protect the
interest of the “I Feel Good” Foundation’s charitable beneficiaries.

S WIS TV interviéw, 2/7/08. Henry D. McMaster. McMaster’s conclusion that Brown’s
then-fiduciaries were simultaneously working for the family and the “poor kids” was incorrect.
At the time, Brown’s fiduciaries were actively seeking dismissal of newly filed — and unfounded
— challenges to Brown’s 2000 Trust and Wil; claims-of Brown’s companion; and other claims.

[ See Ans. Interrogs. Pls., Case'4900; See Mot. Dismiss, TRHB'’s filing, Case 122.]

. ) |
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the AG's staff, and later the AG’s appointee, to understand and apply basic principles
necessary for a pnvate foundatlon to protect |ts copynght interests, namely '

1 A precnpxtous and mcorrect determlnatlon of helrs can cause decades of
damage to the copyright interests, resulting in loss and unnecessary Iltlgatlon.

2. Fldumanes and adVIsors to private foundatlons with copynghts cannot
simultaneously serve the interests of the foundation and claimed heirs.

Brown’s interest i in 850+ copyrights: and unpubllshed songs made these errors
fatal to the “l Feel. Good” Fouridation, : :

Termmatlon nghts under the Copynght Act - (lee it Up ) Tum |t Aloose

Termmatlon nghts under Sectlon 203 and 304 of the Copynght Act are desngned
to help authors who assigned the rights to their creative works before these works were
tested in the marketplace: authors are given a chance to take back some of the
- interests they gave up. Depending on the date .of publication, the earliest opportunity to

terminate a copyright (already in its renewal term for older copynghts) comes either 35
or 56 years after the copyright. : C o

In the case of a deceased author who has not previously exercised his rights, the
author’s statutory heirs, as.determined at the relevant time, may exercise the author's
-termination right. [For a good explanation of termination rights and limitations, see
“Copyright Reversions, Protecting Your Musical Copyrights™ by . Lisa Alter, 2008]

‘ When an author’s statutory heirs are. not the beneficiaries of copyrights under h|s
estate plan (this is always the case for copyrights held by a private foundation or

charity), then the statutory heirs—in limited instances—may be able to “bump" the.

author‘s estate plan and retake some of the copynght beneﬁts themselves ‘

) Emergmg case law makes it clear that it is not easy to terminate assigned
interests in copyrights.

Where, as with James Brown, valuable interests are at stake, private
-foundations, advised by their unconflicted |P/Entertainment counsel, must dance a
delicate dance with publishers, clalmed heirs and others. The foundations' primary
concern, of course, is to protect and enhance the benef ts of each copyright for the

longest reasonable time.

7 (Give it up) Turn it Aloose was published in 1969

%The term “estate bumping” was coined by Professor Lee-Ford Tritt to'describe this
5 phenomenon See Lee-Ford Tritt, “Liberating Estates from the Constraints of Copynght, 38
Rutgers L.J. 109 (2006)
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By omitting-his heirs from any interest in his copyrights, Brown made it easier for
his fiduciaries to protect them from actual and claimed heirs, because in questions
related to Brown's copyrights the fi ducranes duty of loyalty is only to the 2000 Trust —
and not to any helr

For prlvate foundations to be ready to protect copynght benefits given to them,
their fiduciaries and-advisors® must take at least take the followmg basic steps ali of
which were in progress for James -Brown'’s estate: - '

1. Learn the basics about the Settlor's copyright'interests, mcludmg earliest
publication dates and other readily-available facts.

n

Promptly and Qrogerly ldentlfy the “helrs at- death"‘° to create a baseline.

EN S

3. Where appropnate and avallable rely on DNA testlng for dlsputed helrs

4 Acknowledge helrs only |f they are legally establlshed or DNA tested

AN _;-\.‘.

"9. Identlfy documents such as the Settlors wnll prenuptlal agreements, Iawsunt '
' ~settlements and waivers, which may void, hmrt or delay an herr’s claim to
copyright termination rights. - : :

5. Update the baseline hetrs data untll all copynghts explre
. : TR T
6. Select IP/Entertatnment counsel with no commltment to claimed heirs,
publishers or other aSS|gnees

7. As and when helpful “spllt helrs"“ to maxxmlze benefits for the foundatlon
For James Brown with- copynghts rssued over the six decades from 1956 until

his death, the earliest any termination could have occurred was 2012. There was
adequate time to prepare, and in August 2008 Brown'’s fiduciaries were doing just that.

’ Where as with I ames Brown, the AG and his a.ppomtce uridertook to step into the shoes
of Brown’s fiduciaries, rendermg the ﬁduclanes uriable fo protect the charity, they should have
had, and applied, the same knowledge reqmred of the Foundation’s ﬁduc1ar1es

' The terms “heirs-at-death” is used by the authors to emphasize the timing difference
between a traditional determination of heirs (death) and the statutory heirs under the Copyright
Act, who cannot be determined until the window to terminate assignments as to a particular
copyright opens. Statutory heirs under the Copynght Act may be different with respcct to each
copyright termination.

"' The heirs must act by majority. This allows foundations to “split heirs” — finding the
most cooperative majority of heirs to work with on termination issues related toa spemﬁc
copyright assignment at the particular time.
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James Brown's Copyrights

A 2007 circuit court order made available to the AG and others interested in
Brown's estate about 90 boxes of “Brown Historical Documents.” These documents
contained virtually everything to be known about Brown's copynghts and related
contracts. The documents were placed at a central location that allowed easy acgess to

all 12

The- avallable documents wnth mfonnatlon from the Copynght Oft” ce and other

readily available sources, showed that |f Brown's, copyrights were. properly protected

any attempt by clalmed heirs to take them from the | Feel Good” Trust was both weak
and remote in time." . _

The kriown facts-includedf,.‘ .

1. Brown's royalties continued to eam about least $3 miliion per year, as they
had for years, e : o :

2. Brown"s publicity rights ~ about $50 million of his music ernpire — were
not subject to any claimed termination n'ghts of heirs. .

-3. Brown's as-yet-unpublished works would not be subject to termination for
decades perhaps not at all. - - - .

4, Copynghts to the many denvatlve works in Wthh Brown has an interest
are not subjectto termination right of heirs. [More than 50 CDs, with
‘ notes have been released since Brown S death ] '

' 5. Brown S W|II leaves all of hxs copyrights, most of WhICh are held in his
|nd|V|dual or joint name, to the 2000 Trust.

6. Brown S f ducranes were dlrected to v:gorously protect hlS estate plan
-against heirs and claimed. helrs ; S

. Only, 1 5%.or fewert.o'f Brown’s many copyright interests faced possible.
termination before 2016 - ten years after Brown's death. [ See
Compilation, Brown copyrights, 1956 - 60 and 1978 - 81.]

- f B . o BTN

2 Order dtd. 08/ 10/07 Alken County, S.C. Case No. 2007 CP-02-0122. Reflecting

Brown'’s understanding of his place in musical hlstory, in addition to Brown Historical

Documents, Brown kept more than 60 boxes of his personal musical collection, unpublished
works, and masters under lock and key in the bedroom suite and ofﬁce of his home estate. In
February 2008 these were placed in a secure sound storage facility to await review.

5
000378



Draft (4/1 1) for Editing only - Do not copy

8. Co-authorship of some of Brown’s works could make terminations more

complex and heirs’ rights, if any, less certain. See Geoffrey P. Hull,
“Termination Rights and the Real Songwnters“ Vanderbrlt J. of Ent
Law & Practrce Sprmg 2005

oo

9. Brown holds an interest in some of hrs publishers.

10 Between 1968-1978, one of Brown's most prolific periods, about 250

1.
12.

13:

14.

.copynghts were issued, none of which faces possible terrmna’uon before
' '2024 'with others as Iate as2033; mcludmg ' o

a. Nearly 40 songs from 1968.

b. More than 50 songs from 1969, including “Ain’t it funky now,”
"Mashed potato and “Popcom

c. Funky Drummer " 1970 one of the world S most sampled -records;
A (Get up) | feel like belng a sex machlne" and: about 25 other songs.-

d. “Hot pants" *“Soul power” and others from 1971

e. More than'35 copyrights from 1972, including “Get on the Good Foot
(with new matter)” and other sound recordings for which copyrights
became available that year. [ Polydor, Inc. and/or UMG Recordlngs
Inc. are Ilsted on some post-1971 copynghts]

In the 19903 Brown and h|s company JBE Inc reached important

agreements with Wamer/ChappeIl Wamer—TamberIane Publlshlng Corp.

and other publlshers

Documents related to Brown’s 1999 $26 million loan from TlAA
secured by a pledge of his major royaltles prohlblt assignments.:
until the loan is paid in full -~ 5 or more years after Brown's déath.

Brown settled a 2002 sunt over copynghts with daughters Deanna and
Yamma.’ o \

Brown did not file a termination notice for 2016 for the famous 1956
song, “Please, please, please,” which he co-authored, although the
window for filing a termination notice was open in 2006. Nor.did he do.
so for certain post-1977 copyrights. [This indicates an understanding that

" the TIAA Debt (at least) prevents the current exercise of termmatlon

nghts J

A host of additional lmpedrments existed to prevent any heirs from substantraﬂy
damaging the “| Feel Good” Foundation’s royalty interests. These efforts included -
; motions to dismiss all claims of Brown's companion as invalid, a waiver signed by one

6 .
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of Brown's Heirs for the TIAA Debt, and others.
In order fo protect the “I Feel Good” Foundation’s copyrights, the estate first had
to root out non-heirs and those who had waived any claim to Brown s assets Then -

negotratron with heirs could begin.

. The E-state's Heirs Protocol

~ In August 2008 Brown's fiduciaries were hearing the completlon of a proper
heirs-at-death determination begun just after Brown’s death. When concluded, it would
have provided.the “| Feel Good” Foundatlon with both a sword and a shleld to protect its
copynghts for decades.™ I :

1

8T, ".

, Knowing the |mportance of thls herrs detennrnatlon shortly after Brown s death
estate attomeys established a brilliant and widely-publicized self-identification protocol
to find Brown:s claimed heirs. Anyone claiming to be a child of Brown was invited to
step forward pay $3OO for. controlled off c:al DNA testlng, and t' nd out the blologlcal
truth. P ST S :

Brown s well-publlcrzed vasectomy about 20 years earlrer meant that most
requests for DNA testing- were made by consenting adults who understood and

submitted to the media frenzy sumounding the..process.™® * .. v

The sugmt' icance of the heirs procedure was bolstered by the increased
acceptance of the accuracy of properly controlled DNA testrng

By August 2008 the DNA protocol resulted in the rejectron of a number of
claimants and the identification of three biological chrldren of Brown: Jeanette Mltchell

" (1), LaRhonda Pettit (2) and Cinnamon Memrckle (3)

Brown's fiduciaries rewarded each proven brologlcal Chlld wrth a. publrc

- announcement and acknowledgment of her status as an heir: [Like all of Brown'’s other .

heirs, they were excluded from the 2000 Trust and Brown s musrcal empire.]

“ Brown acknowledged as his “heirs” four. of the five children ‘born of his three .
marriages, Terry, Larry, Deanna and Yamma. He excluded daughter Lisa; acknowledged in his
divorce from first wife Velma Warren. [Will. Trust. Div. Decree. Agreement]. He-also - '

- acknowledged two children not born of his marriages. In Terrorem forfeiture clauses threatened

termination of the grandchildren’s education benefits and the personal effects he gave to the six.
A prenuptial agreement, executed by Brown’s (married) compamon, waived all of herrights .
under state and federal law. After dlscovermg that companion was married when she married
Brown, he-brought an action to. void the'marriage. It was settled with her agreerent and a court
order by which she walved any claim to be Brown s common law spouse

s Only one minor claxmcd to be a ch11d of Brown. Through a GAL he reﬁ.lscd ofﬁc1al

7.
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Brown's other possible but challenged heirs, hone of whom had been DNA
tested, included:

a.5 Qresumed childre'n: Terry (4) Lisa ‘(5-), Larry(6), Deanna (7) .an.d Yamma (8).

" Teddy is deceased_. 9)° .
b. A minor ordered to take ofﬁcral DNA testing, but who had refused (10);

c. An. mcarcerated adult whom Brown supported under court order dunng
mlnonty(11) SO 7 5 ’, o o
d.. Brown S companlon who . o : '

' 1. Waived all state and federal rights in a 2001 pre-nuptlal agreement
©+ 2 -Thenhad a mamage ceremony w1th Brown although she was already
.+, married;. SRR

. 8. Separated from Brown in. 2003 when he dlscovered she was mamed
" -4, Obtained an annulment of her previotis Maitiage  in ‘fMarch 2004; "~ -
5. Thereafter settled Brown'’s suit to void his marriage by Court order,

ﬁndmg they were living together and attaching her agreement

never to clalm to be BI'OWn s common Iaw spouse (12);
e. Two other clalmed but—not-presumed chlldren (13) and (14),

f. Aclaimed grandchlld clalmed Chlld of deceased son (9)

Considering other turmorl surroundmg Brown s assets ' and the long-term
importance of :a.correct determination of -heirs-at-death, the heirs protocolhad -
progressed at lightning speed. [t was close to prowdlng a court-sanctloned heirs-at-
death baseline which the “I Feel Good? Trust could-tise and. modify in order to help
protect the foundatlon for the duratlon of the copynghts :

That changed on August 10 2008

¥ On August 10,.2008 Brown s grandsons, beneficiaries of the 2000 Trust or
others, were seeklng DNA testlng of some or all of these, as weIl as of the mlnor
claimant. - : » =

' Brown’s original fiduciaries all resigned in 2007 under a-substantial cloud after more -
than $12 million secretly misappropriated since 1999 was discovered. One,is now deceased.
* David Cannon was indicted for felony breach of trust for all years 1999 - 2006 and for utteringa
forged compensation agreement in 2008. To date he had not been tried. In 2010 Dallas, Brown’s
longtime attorney, filed bankruptcy. Schedules related to Dallas’ filing show that his largest
asset is a $6 million claim he asserts against Brown’s Estate and the 2000 Trust.

8
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“No no, no,no (don t leave me thls way)"8

i

On August 10, 2008 the AG s staff and some-of the claimed heirs" met pnvately
and reached the followrng pnvate agreement: -

1. Some of Brown’s claimed herrs mcludlng Brown's companion and excluding
Brown's proven helrs were declared to be Brown s heirs “for all
purposes . . 2

[

2. The AG proposed to give more than half of Brown's- assets to these persons _
all of whom had been specn" ically dlsmhented by Brown from his copynghts

3. The AG agreed to prevent DNA testlng of the part|es to. hrs agreement

4. The AG agr eed to eplace Brown s i ducranes wrth ones of therr mutual
choosmg IR . .

5. The AG and parties all agreed not to say anythlng bad about each other
. or the Agreement they had reached. ' X
After S|gn|ng the August 10 Agreement, with no apparent knowledge of the
devastation he was causing the “I Feel Good” Trust's copyrights, the AG moved on to
other matters and left the rest of the destruction of the “| Feeél Good" Foundatlon to his
staff and the apporntee/t” ducrary the AG selected 2 '

Within months, an AG staffer promised Brown s son an exclusrve nght to buy the
James Brown assets — lncludlng hlS 850+ copyrights. [Ltrs. dtd 2/39/09 and 2/30/09]

) Certain that Brown's ﬁducranes could not support the August 10 deal, the AG S
staff sought and obtained an “independent” person to evaluate the secret agreement for

the Court.

18 “No 10, no, no. (don t leave me thjs way)” was pubhshcd in 1964 The carliest
pos51b1e year it Imght be subject to termination is 2020. ~

*? The AG did not notify any of Brown s fiduciaries or the three known blologwal heirs of
James Brown of the meetmg until after. he had s1gned the August 10, 2008 agreement. [Exhlblt
B] : : )

» Accordmg to the AG’s senior a551sta.nt begmnmg in the fall of 2007 six attorneys and -
six staff members worked on James Brown matters, but none undertook to inquire about or
- understand Brown’s copyrights, even though the copyrights were generally known to make up
about half the value of Brown’s music empire. Beginning August 10, 2008, the AG relied on
advice of counsel for the companion and other “settling parties” whose intérest in Brown’s
copynghts was directly adverse to that of the “I Feel Good” Foundatlon, but who advised that
they now “spoke as one” with the AG.
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On January 30, 2009, three weeks after his appointment--with no knowledge of
the Federal Copyright Act, Brown's estate plan, or the tax lmpact of the AG's deal——
the AG's appointee recommended it to the court.

Amazingly, appointee had not reviewed a single copynght or contract
considering it beyond the scope of his' assxgnment ~

After the recommendatron the AG announced that he had selected appointee —
already trustee for Brown’s eompanion and the disinherited settling relatlves to be the
fi ducrary for Brown 5 estate pIan rncludlng the 1l Feel Good” Foundatron

On the strength of appomtee s recommendatlon an overworked crrcmt court
judge approved the AG’s deal: SRR ; e

A last glimmer of hope existed for the copyrights given to. the “I-Feel Good"
. Foundation — the circuit court did not specifi cally determine that the parties to the
.AG'’s deal were Brown’s herrs

Ea

The AG’s appointee WOuld tr).l’vtoﬁxthat-. :

“Eve[ybody S domg the hustle and dead on the double bumg

At t' rst the AG appears to have been obhvrous to the destructlon his August 10
Agreement would cause Brown’s copyrights and the *I Feel Good" Foundation.-On the
other hand, Brown's disinherited claimed heirs and companion knew exactly how

important their newly-invented status as Brown's sole heirs was. It was this status—a gift -

not from Brown but from the AG--that would enable them to execute their plan for the
destructlon of the “I Feel Good" Foundation, . y

The monster that the AG had madvertently created was ralsmg |ts head And his
appointee knew which side to take. -

By early 2009 AG's appointee—now trustee for the disinherited claimants--
approved language added to the AG's deal after August 10 asserting that the
termination rights of the newly—but-rncorrectly determlned “helrs -at—death was of
enormous value. N :

‘ . These “heirs” asserted that the termination rights- belonging to them — not all
properly-determined heirs over the duration of the copyrights — were likely worth as-
much or more than Brown'’s publicity rights, 850+ copyrights and other assets. This
sleight of hand became their justification for the AG'’s giving them about 65% of the “I
Feel Good” Foundatlon plus the nght to buy it all.

2 This copynaht to “Everybody’s domo the hustle and dead on the double bump” was
issued in 1975 and renewed in 2003.

10
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In March 2009 Brown’s fiduciaries used a compromise procedure to try to
salvage Brown's copyrights for the “| Feel Good" ,Foundatlon by continuing with a
correct heirs-at death determination.?? The AG's appointee, now committed to his role
as trustee for Brown’s companion, purchaser/son and some of the disinherited family
rather than for the | Feel Good" Foundatlon declined. :

And the AG never complamed

Almost nothlnq"23 :

When it seemed thmgs could not get worse for the “1 Feel Good" Foundatlon
they did. ] -

Soon after son obtained a right to buy all of Brown's. assets and the appointee
became his trustee, they began to question the $100-million value of .Brown's assets.
This was surprising; since in 2008 son himself-was involved in two separate letters of
intentito purchase the ‘same James Brown assets he was now. devalumg for- $90 $1 02,
million. : : TR : . : ~

The scheme to dismantle the Foundatioh proceeded full-l-steam ahead.:

In August 2010, appointee announced he had secured an appraisal which would
show that Brown's assets at death were worth less than $12 million.

A sale to son at $12 million would drive the final nail into the “I Feel Good”
Foundation's coffin — reducing it from $80 million to $2 million or less.2*

2 In an “offer of compromise” not normally published — but ﬁled in James Brown Case
No. 2008-CP-02-1647 — Brown’s fiduciaries agreed for the Estate and 2000 Trustto .
acknowledge 4 of Brown'’s presumed children, proven children Cinnamon, LaRhonda, and
Jeanette, and 3 others as Brown’s heirs. Brown's companion, consistent with known facts, was

_ rejected as an heir, but offered a payment to resolve her claim. With ten (10) children

acknowledged as a non-exclusive group of Brown’s heirs-at-death, Brown’s estate and the “I
Feel Good” Foundation would have been free to continue the heirs-at-death proceeding as to all
others. In the future the “I Feel Good” foundation would have been free to “spht heirs” as
appropriate to a particular copyright.

B The copyright to James Brown’s “Almost nothing” was issued in 1979. It w111 not
be subject to possible termination before 2014.

. B Son/prospectwe purchaser Terry, p01sed_to buy James Brown’s assets for as little.as - -
$12 million, was part of two 2008 letters of intent by TJBL, LLC to purchase Brown's assets for
$90 --$102 million. [Brown’s original PR/Trustees sought about $5 million each from the ’
proposal, as well as options or a “kickback” from the purchaser. [Hg. 11/20/07,Case 122]. In
early 2007 Terry’s son and some family members issued a prospectus in early 2007 to raise $200
million for the purchase of the James Brown assets.
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James Brown would have been rolling over in his. Between 2003 and 2006 he
had eamed about $9 million each year.? : - L :

Think (about it)*®

. James Brown left two legacies — a musical legacy and a charitable legacy.
Whoever benefits from it, Brown's musical_legacy will live on. Brown's charitable legacy,
the *I Feel Good” Foundation, cannot be recovered once it is lost. The dismantling of
that legacy by the' AG, his appointee and Brown’s disinherited claimed relativescould
have easily been avoided. : :

- Unfortunately, it was not.

But it should serve-as caiut'ionary tale to-other “needy and deslervin‘gi'.fouhndations

holding valuable copyrights. -t should also raise analarm for all philarithropists and-their
estate planning advisors in states where the government, through activist attorneys -
general, is moving to take over the private property and operation of the private
charitable foundations these private individuals. e S

. % In 2009 AG and appointee, at the behest of purchaser/son, rejected a 2-year publicity.
rights contract with GreenLight . Amd’ng other deceased celebrities, GreenLight has successfully
exploited the publicity rights of Steve McQueen and Einstein. According to a May 2011 New
York times Article, Einstein, whose publicity rights are claimed by Yeshiva University in Israel,
earned more than $60 million in 2010.. e S

2 The.copyright to “Think (about it)” was issued in 1973.
12
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COMPILATION
Registered Copyrights of James Brown
1956 - 60 and 1978 - 81-

Date of Publication/ Description of Works " Earliest Possible

_ Copyright ; ‘ ‘ Termination
1956 - -About a dozenlworks mcludlng “Please please please” ’. 205,‘2'
1957 | .-About Six sonégn;;wc;h;:drm‘g “Flne oId foxy self” | 2013
1978 . About 30 songs : : C | 2013
;1 958 About 12 songs, including “Try me” ‘ - 2014
1979 About 15 songs, including “Mother pop.cor—r-f.’. . | e 2014
1959 About 5 Songs, including “Good géod lovin' =~ "~ - 2015
1980 ~ About 35 songs, including “Get up offa that thing” O g
1960 About 8 songs, including “And | do whr—:lt | want” ' - 2016 -
1981 About 16 songs, including “God has Smiled on me” 2016

e
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. Exhibit B

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF NEWBERRY Civil Action No. 2011-CP-36-379
Adele J. Pope, ' AFFIDAVIT
. Plaintiff, ‘SUPPORTING IMMEDIATE RELEASE
’ V. TO SUE BUCHANAN AND POPE L

)
)
)
)
)
)

) OF McMASTER/WINGATE CONTRACT
B
Alan Wilson, in his capacity as )
Attorney General of South Carolina, )
' )
)
I

Defendant

Lpeit
"t

. Personally appeared béfore me, Thomas R. Young, Jr., who being duly sworn,

deposes and says: - S . _. e : -

1. 1am aresident of Aiken County. o , - -
2. Iamover18ygaij§ofage. S 3 | S ' jA:
3. | make this affidavit bésed on my personal knowledge and belief. o
4 Famamemberin good standing of the South Carolina Barwith Bar | J‘
rumber 11643, | - ' : .
5, - Curmently, | am attomney of record for Robert L. Buchanan, Jr. and Robert |

L. Buchanan Law Office, P.A. in the declaratory judgment action filed against Buchanan EE
by Cincinnati Insurance Company in federal court.! That action involves the malpractice,
covefage which is in place to defend and to indemnify Buchanan in the lawsuit filed in

Richland County against Buchanan by the Attorney General of South Carolina . b

(“Richland County lawsuit").

! Cincinmati Specialty Underwriters Ins, Co. v. Buchanan Law Office, PA, etal. 3:10-cv-02986-WOB.
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6. .The Iitigation retention agreement signed by former Attorney General
Henry McMaster to authorize attomey Kenneth Wingate to sue Robert L. Buchanan, Jr.
of Aiken is a document relevant to some of the issues in the dectaratory judgment action
filed by Cmcmnatt Insurance Company agamst Buchanan

7. My undel_jstandl_ng is that 4Bu,chanan attempted. to o_t_)tain a .co.py_of that ‘
contract in the Richland.County lawstit. .The contract has nof been produced in that
action. |

8. My understandmg also is that Imgatlon retentlon agreements entered mto
by the Attomey General of South Carohna are pubhc documents | |

9. I also understand that the Freedom of information Act is intended to

provide members of the general public with prompt access to public documents “at a

minimum cost or delay.” See S.C. Code Sec. 30-4-15 (emphasis added).

10.  While | have the ability to issue.a federal court subpoena upon the
Attorney General of South Carolina to obtain the contract, it will save my ctient both time
and money by having this Court rule that the contract should be réleased pursuant to

' the Freedom of Information Act. |
FURTHER THE DEPONENT SAYETH NOT.

M%W-

Thomas R. Young, Jr. : &)

SWORN TO before me this
day of December, 201
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~ .
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) 3 )
COUNTY OF NEWBERRY. ) ) Civil. AcTioN NO. 201 1-CP-36-379 )
. : ) ' .
) s . A -
ADELE J. POPE, ) AFFIDAVIT OF DEBORAH W. SPENCE

Exhibit C

PLAINTIFF, ) ASKING FOR RELEASE UNDER

.. Y FREEDOM OF INFORMATION ACT OF .
V. . " - )JAG HENRY MCMASTER’S 2010 CONTRACT
. )WITH ATTY. KENNETH B. WINGATE TO

 ALAN WILSON, IN HIS CAPACITY AS )  SUE ADELE POPE AND ROBERT
ATTORNEY GENERAL OF SOUTH <) BUCHANAN FOR APPEALING ORDER |
CAROLINA, © ' 37 IN JAMES BROWN AIKEN CASE

. )
DEFENDANT.)

) : ) L.

. vy " - .,
[ ' “ L

- PERSONALLY APPEARED BEFORE ME, DEBORAH W. SPENCE, WHO BEING DULY

SWORN, DEPOSES AND.SAYS:

2.

3.

q.

MR

- . e, . PR
- . N . . H

I' AM A RESIDENT OF LEXINGTON COUNTY AND OVER 18 YEARS OLD.
.

THIS AFFIDAVIT IS BASED ON MY PERSONAL KNOWLEDGE AND BELIEF.’

1 AM THE WIDOW OF FLOYD D. SPENCE

TH,ROI'JGH THE YEARS | HAVE KNOWN ATTORNEY GENERAL ALAN WILSON
. 3

AND HIS FAMILY, AND HAVE BEEN REPRESENTED BY A MEMBER OF FORMER AG-

HENRY MCMASTER’S FAMILY
1 .

S.

KENNETH B. WINGATE HAS SERVED BOTH AS MY LAWYER AND ATTORNEY

FOR MY HUSBAND’S ESTATE.

6.

MRS. POPE BECAME MY LAWYER IN 2002, RECOMMENDED BY AG

MCMASTER’S BROTHER WHO HAD WORKED FOR MY HUSBAND.

7.

I LOYE MUSIC AND HAVE BEEN A FAN OF JAMES BROWN FOR DECADES.

IN 2007 MRs. POPE BECAME TRUSTEE OF JAMES BRowRI‘s TRUST,

WHICH INCLUDED THE JAMES BROWN “| FEEL GOOD” PRIVATE 'l;-;ouNDA'ﬂ&N. 1

LEARNED THEN THAT BROWN HAD GIVEN HIS ENTIRE MUSIC EMPIRE TO PROVIDE
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ECHQLARSHIPS FOR NEEDY AND DESERVING STUDENTS.

é. sﬁuc:-: _LEAR_N!NG THAT HENRY MCMASTER — OVER THE OBJECTION. OF
BEEWN’S TEUSTEES’”— ’GAVE MORE T-HAP‘J HALF OF-THE ‘] FEEL GOOD” FOUNDATION
TO DISINHERITED CLAIMED RELATIVES, | HAVE FOI_.LOW.ED THE AIKEN _CAS; E‘AIRE‘{ .
CLc;ssLY. _ EURRT S B

10. 1 WAS DISTURBED IN THE SPRING OF 2010 WHEN | LEARNED THAT
HENRY MCMASTER HAD SUED MRS. POPE USING KENNETH WINGATE, A PRIVA‘TE

ATTORNEY WHO ALSO REPRESENTED SOME OF BROWN'S DISINHERITED RELATIVES.

“11. 1 wWAS TR'OUBLEP AND INCREDULOUS THAT THE AG WOULD ALLOW MR.

" WINGATE AND MR, BAUKNIGHT TO FIGHT THE PEOPLE WHO WERE TRYING TO.SAVE

THE “I FEEL GOOD” FOUNDATION AND GET MONEY FOR PEOPLE BROWN LEFT ou*r_oi-.
HIS ESTATE PLAN, AND | STILL DON'T UNDERSTAND HOW HE-COULD DO THAT.

12. IN:AUGUST OF 2011 WHEN | READ THAT MRS. POPE HAD FILED A -
FREEDOM: O’F' INFORMATION ACT 'sun'_ TO GET:\THE'CONTR-ACT MCMASTER SIGNED
WITH KEN W.INGA;r':-: | THOUGHT.IT‘MIE‘HT ANSWER SOME OF MY QUESTIONS. °

-

13.' 1 KNOW THAT AG WILSON HAS STATED THAT ALL OF HIS LITIGAleN -

. RETENTION AGREEMENTS WITH OUTSIDE COUNSEL ARE PUBLIC DOCUMENTS, AND."

BELIEVE THAT THEY SHOULD BE.
4. "l THINK THAT THE MCMASTER’S CONTRACT WITH KEN WINGATE SHOULD
BE DELIVERED. RIGHT AWAY BECAUSE THE PUBLIC HAS A RIGHT TO KNOW WHETHER

WHAT AG-MCMASTER AND WINGATE AGREED TO VWAS APPROPRIATE.- . SR

¢

{S., | AM CONCERNED THAT AG'WI.LSON"S REFUSAL FOR MORE THAN FOUR

MONTHS TO RELEASE A PUBLIC DOCUMENT MAKES IT APPEAR THAT HE IS COVERING

UP AN INAPPROPRIATE OR QUEST!ONABLE AGREEMENT.

.
.

16. ON OCTOBER 31, 201 1 ATTORNEY DAVID BLACK OoF NEXSEN PRUET,
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SPEAKING FOR RUSSELL BAUKNIGHT, MADE VICIOUS STATEMENTS ABOUT MRS. POPE
AND MR. BUCHANAN THAT WERE REPEATED IN HUNDREDS OF MEDJA' OUTLETS.

16. THE NEXT DAY, | HEARD ANOTHER NEXSEN PRUET LAWYER AND MR. - Ly
JONES FROM AG WILSON’S OFFICE TRYING TO JUSTII;‘Y TO OUR SUPREME COURT
WHY HENRY MCMASTER GAVE AWAY WHAT WAS CORRECTLY DESCRIBED AS BROWN"_S‘ .
“NOBLE ESTATE PLAN.-" - - e

1{8. SINCE THEN,I AG WILSON’S REFUSAL TO RELEASE THE MCMASTER R
CONTRACT WITH WINGATE HAS FOCUSED. MY ATTENTION.ON OTHER TR()UBLE.SOME s
THINGS MCMASTER DID — OR IS SAID TO HAVE DONE — IN connsc*nqu WITH JAMES

BROWN’S ESTATE AND TRUST, AND | BELIEVE THE PUBLIC HAS.A RIGHT TO LEARN . ¢ i

WHAT REALLY HAPPENED.. : < S T
17. | RECENTLY READ‘ THAT JAMES BROWN MADE A TAPE' DISCUSSING .HIS . , l
INTENTIONS IN HIS WILL AND TRUST WHICH MCM-ASTER,APPARENTLY‘DID NOT
CONSIDER WHEN HE GAVE AWAY HALF OF THE “| FEEL GOOD”. TRUST. . o e . ‘ ' }
17. THIS MORNING | READ THAT BROWN’S GRA&DSON FORLANDO, WHO" . * . i
APPEARED ON TELEVISIiON IN 2008 WiITH MCMASTER TO CRITICIZE MRS. POPE AND
MR. BUCHANAN, NOW CONFIRMS THAT THEY PROPERLY DEFENDED BROWN’S ESTATE =~ . , i
PLAN.
..18. MOST TROUBLESOME, HOWEVER, IS_ AN ARTICLEl BYSUE'S\_JMMER DATED '
DECEMBER 7, 2011 IN WHICH FORLANDQ DESCRIBES A VISIT HE AND HIS FATHER
TERRY HAD TO AG MCMASTER’S OFFICE BEFOR‘E T-ERRY BROWN ABAND-ONED HIS S " \}
SUPPORT OF. BROWN’S NOBLE ESTATE PLAN WHICH SJ‘ATESf. : . , }
“AFTER MY FATHER REFUSED TO JOIN THE FIGHT (TO CONTEST THE WILL
AND TRUST), THEY CALLED US TO SOUTH CAROLINA, TO THE ATTORNEY
GENERAL’S OFFICE. THEY SAID THEY COULD SETTLE WITHOUT US, AND

THEY’D MAKE SURE WE GOT NOTHING. WE WERE GIVEN AN ULTIMATUM,”
FORLANDO SAID. . . v
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19. 1 AM INFORMED AND BELIEVE THAT AG WILSON SHOULD IMMEDIATELY
RELEASE THE WINGATE CONTRACT.

FURTHER DEPONENT SAYETH NOT.
=L »
 DEBORAH W. SPENCE

SWORN TO BEFORE ME THIS '
BTH DAY OF PFCEMBER,.ZOI 1

- \,{\) (L.S.).

NOTARY Pysilic FOR SOUTH CAROLINA
My CoMpMISSION EXPIRES: ¥//1/‘L?Ib
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. Exhibit D-

STATE OF SOUTH CAﬁOLINA IN THE COURT OF COMMON PLEAS

COUNTY O-F NEWBERRY Civil Action No. 2011-CP-36-379

* o4

AFFIDAVIT

Adele J. Pope, L oo
P Plaintifi. .. ) SUPPORTING IMMEDIATE RELEASE
V.

TO SUE BUCHANAN AND POPE
Alan Wilson, in his capacity as '

)
)
)
)
)
;
) OF McMASTER/WINGATE CONTRACT
)
)
. )
Attorney General of South Carolina, )
| )
)
)

Defendant.

Personally appeared before me, Thomas H. Pope Ili, who being 'duly sworm,
eroses and says: ‘ |

1. 1 am a resident of Newberry County and a practicing attorney. -

2. | am over 18 years of 'age.

3. Since thé déath of James Brown, | have read news reports about the various
James Brown cases. |

" 4. | understand that a re{que_st under the S.C. Freedom of Information Act has

béen made by at least one newspaper reporter for a copy of the public litigation '
retention agreement signed by former Attorney General Henry McMaster io authorize
attorey Kenneth Wingate to sue Robert Buchanan of Aiken and Adele Pope of
Newberry because they appealed an Ail5en County settlemént related to James Brown.

5. The Freedom of Information Act is intended to provide all members of the
public with easy and prompt access to public documents. As far as | know, it contains
_ no provisions that tie its apblication to any pending action in the same or any other

county.
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6. To deny p_r_dmg’g relief Qnder tl;te F.O.l.A serves oﬁly to encourage secrecy in .
govemment; .

7. As | understand, all litigation-retention contracts between the Attorney
'Gerieral and private attorneys are public documents, and the documents sought in this
suit are the enly ones of this tybe that the Attorney General's office has ever refused to
produce |

- 8 While | am the husband of plamtlff | affirm that this does not affect my view
o:f"the legitimacy of the F.O.LA. suit to produce what even the Attorney General's ofﬁce
has not denied are public documents. "' :

9. II was :not a_sked to write this affidavit by anyone. | do so voluntarily.

*10. Thé public interest in Jares Brown, legendary mUSic}en and philarithropist |
(per his Wil), could not be éreater-.' The public interest in'the fenner Attorney General's -
decision to hire private attorri‘eys under a cloak of secrecy is equally great. - A

11 As a former Ieglsla’ave sponsor of the Whlstleblower statute, | have always
been a proponent of openness in govemment

‘12, - | believe that any cntlzen.or joumnalist who asks for this public document
should get it without delay. :

'FURTHER- DEPONENT SAYETH NOT

SWORN TO before me this
A day of December, 2011

_ ‘ (LS)
Notary RBublic for South Carolina
My Commission expires: g- 5\7‘7? OK0
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Exhibit E

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) ;
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36-379
)
Adele J. Pope, )  AFFIDAVIT OF SUE SUMMER
: Plaintiff, ) SUPPORTING IMMEDIATE RELEASE
)

OF THE McMASTER/WINGATE CONTRACT

V. TO.SUE BUCHANAN AND POPE

)

)

Alan Wilson, in his capacity as )
Attorney General of South Carolina, )
B )

)

)

Defendant.

Personally appeared before me, Sue Summer, who being dqu sworn, deposes
and says: '

1. I'am a resident of Newberry County; over 18 years of age; and make thls
affidavit based on my personal knowledge and bglie_f.

2. 1 am a journalist and contribute to the Newberry Observer.

3. During the last few months, | have written several articles for the Observer on
the various James Brown court cases. In writing these articles, | ﬁave done extensive
factual research, incluqing' the review of many documents and interviews with several
people.

4. 1 h'éve requested that the Attomey General's office provide' me with a copy of
the Litigation Retgntion Agreement between former_Attomey General McMaster and
attomney Kenneth Wingate, which is one; of the documents Plaintiff Adele Pope seeks in
this action, no fewer than 6 times. |

5. | have reviewed a recent letter of Senior Assistant Attorney General C. Havird
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Jones confirming that this is a public document, but have not to date been provided a

copy of this document.

6. 1 haye reviewed other Utigation Retention Agreements which the Attorney
General has posted on his website, and am informed and believe that each of them
states that it is a public document. | |

7. As both a journalist and a citizen, | have an interest in seeing the Litigation
Retention Agreement, which | understand Attorney General McMaster signed in his
official capacity.

8. | believe that the spirit of the Freedom of Information Act is violated if
joumnalists and members of the general public are denied both easy and prompt access
to public documents. )

9. | do not believe my FOIA rights or the rights of the general public should be
tied to a Richland County lawsuit. '

FURTHER DEPONENT SAYETH NOT.

Lernmn s

SUE SUMMER
SWORN TO before me this :
day of December, 2011
(LS)
Notary Public for South CarTlin :
My Commission expires: 7/{’\'—}"9.0\8'
2
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3

FILED

STATE OF SOUTH CAROLINAZERY COYNTY IN THE COURT OF COMMON PLEAS

" 14y
COUNTY OF NEWBERRY | “Hll -3 P}l? 40 Givil Action No. 2011-CP-36-364
- 25 5, 0
Adele J. Pope, * s 1

Plaintiff, ) AFFIDAVIT OF ADELE J POPE
) OPPOSING STRIKING OR DISREGARDING

Defendants.

V. ) AFFIDAVIT AND ARTICLE OF JEFF SMITH
. ' o ) "AND OTHER AFFIDAVITS;
Alan Wilson, in his capacity as ) OPPOSING DISMISSAL
Attomey General of South Carolina, - ) ~ AND o
and James Brown Legacy Trust, by ) SUPPORTING IN CAMERA REVIEW
Russell Bauknight, its Trustee ) ~ AND
) SUMMARY JUDGMENT
) : ‘
)

Personally appeared before me, Adele J. Pope, who being duly swom, deposes
and says: | o

1. 1 am informed and believe that the Court should not strike or disregard any,
and should consider all, of the following:

a. Afﬁdavit of W. VJeffrey émith 'dated December 9, 2011

-b. Draft (4/11) article: Private Foundations, Copyright Heirs and Musical
Milllonaires: Why The James Brown “| Feel Good” Trust doesn't. ..

c. Affidavit of Thomas R. Young, Jr.

d. Affidavit of Deborah W. Spence

e. .Afﬁdavit Sue Surpmer

f. Affidavit of Thomas H. Pope lll

2. | am also informed and believe tﬁat the Codm. in addition to cohsldering the
above, should consider the affidavit of Vic MacDonald filed in Case 201 1-CP'-36-379. a

copy of which is attached hereto as Exhibit A.

1
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A 3. Iam informed and believe that all are based on personal knowledge and
belief; qfé not hearsay, or come under an applicable exception; are relevant; and
support one or more of the material facts in this case, namely:

a.’ 1, along with the general public, have been damaged by the AG/Legacy
Trust's failure to promptly deliver the public information | requested under FOIA.

b. The role, if any, of the AG's ofﬁce in BaukmghtlT ey Brown's manipulation of
the value of Brown S music empire which the AG took over is of great public
interest,

c. FOIA compliance _relates only to the Qelivggz of gggn'c documents.

d. Essential to the right of individuals and the public under FOIA |s that the

public documents be delivered-at a minimum of Qst am delay, without regard to
any use to be made of the documents.

e.-At least in the civil context, the claims, defenses, lawsuits, publications,
articles, critique of public officials and all other uses which are or couid result
from the release of public documents under FOIA is unrelated to the FOIA
request/claim itself, which is a separate and distinct claim.

f. The McMaster Legacy Trust, having been created by a public official acting in

his official capacity; holding an expectancy in private property taken over by a .

public official; and run by a trustee who serves at the pleasure of the AG, is a
T publlc body under FOIA. :

g. My legal fees. and costs to date of approxirnat_ely $7,525, and future costs
as described below, are reasonable because AG Wilson refuses to produce the
public documents | requested under FOIA and the Legacy Trust has both

- refused them and threatened me with sanctions: _

h. Where the StatefLegacy Trustis- repr'esented by a seasoned Assistant .
Deputy AG and has authorized the Legacy Trust to engage a Superlawyer
whose hourly rate’in 2007 was $500 to fight release of public documents, my
attomey's fees of $100 per hour (with a maximum of $1,500 per month for this
case), and costs are reasonable to seek Court direction for FOIA compliance,
and McMaster's Legacy Trust and the AG/State should be directed, jointly and

__ severally, to pay such attomey’s fees and costs until each oomplies with my
FOIA request.

i. If AG Wilson and McMaster's Legacy Trust are not charged with my oost of
securing their FOIA compliance which should have been made 6 months ago,

2
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while the awesome power and resources of the State are used, and thousands
of dollars of State-approved costs are being incurred for Mr. Lewis to fight FOIA
compliance, FOIA will be rendered meaningless — damaging both the general
public and me.

j. The Legacy Trust's threat to sanction me for exercising my FOIA rights
was made in bad faith.

k. The affidavit of Tom Young, Esq., and presence of the firm of Camden Lawis,
Esq., former counsel to Brown fiduciaries David Cannon and Albert Dallas
demonstrate that my FOIA claims in this suit for compliance, are not thé same or
similar to Richland County Case 4900 or any other James Brown case.

3. | am informed and believe that the affidavits of Mr. Smith, Mr. MacDonald and
“Ms. Summer constitutelexpert opinions by wri_térs and/or journalists of the importance to
the press and tl;le public of swift and inexpensive compliance with FOIA.

4. | am informed and believe that the affidavits of Mr. Yoyng‘and Mr. Pope
constitute expert opinions as to FOIA's role in opeﬁ govemnment and the public's right to
prompt acceés to public documents under FOIA at a mfnimum cost or delay.

5. Mr. Lewis' former fiduciary 6lients have taken positions directly opposed to
the Wingate Firm, sole counsel in Case 4900 to Brown’s compéniorg. the Legacy Trust
and other persons Brown intentionally disinherited, as follows:

a. The Lewis Firm and their clients vigorously assert that Tommie

Rae was not marnried to Brown and is entitled to none of Brown's assets, while
Wingate/Bauknight assert she is h|s wife, and should get 23 Y4 % of Brown's
assets.

b. The Lewis Firm knew nothing of Powell Goldstein’s attempt to move Brown's
2000 Trust to Georgia, or Cannon and Dallas' attempts to obtain - '
options or a “kickback” in the IPO to be created on a sale of Brown's assets,
while the Bauknight and the Legacy Trust have worked directly with Powell

. Goldstein to secure for Terry Brown, a joint venturer with Cannon and Dallas, the
right to buy Brown's assets.

c. The Lewis Flrrn s clients valued Brown’s worldwide music empire at death
at about $85 Million, based in large part on a $90 - $100 Million offer in October

3
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2007. The Legacy Trust/Bauknight assert there was no offer and the value of
the music empire is $4.7 Million

d. The Lewis Firm's clients collected, and agreed to make public, the diary

of Brown’s companions and other records confirming she was not Brown's wife

and had waived any claim to be his spouse or enjoy his property.

e. The Lewis Firm's clients established a proper DNA protocol to determine

heirs-at-death under the Federal Copyright Act. The Legacy Trust made an

incorrect determination, omitting proven heirs and including those who are not.

6. | am familiar with-the Lewis Firm’s legal services to the Estate/2000 Trust for
9 mon;ths in 2007 because Bob Buchanan and | were SA's at the time, and later — as
PRITruétees -- reached a stipulation with the Lewis Firm describing in detail the nature,
extent and limitations of their services.

7. The stipulation was made in conneﬁon with the Lewis Firm's approximately
$595,000 claim for legal s‘ervi‘ces.tb the EstatefTrust in 2007, which claim is still
pending. A | |

8. The Lewis Fimm, like attormey Rodnéy Peeples, represented Dallas and
Cannon 3s fiduciaries only, refusing to heip them file $10+ Million in commission claims.

| 9. The Lewis Firm knew about the $100 Million offer and was present when it
was dicussed with the Court on November 20, 2007, but did not know Dallas and
Cannon were secretly seeking option or a “kickback” from the purchasers.

10. While represented by the Lewis Firm, Dallas and Bradiey filed a swom
Inventory valuing Brown's music empire at about $85 Million — based, at least in, part,
 on the $100 Milion offer (LESS the TIAA debt) |

11. The Lewis Firm and its fiduciary clients took the following steps to protect
Brown's Estate Plan:

4 .
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a. gathered and made public Brown's.companion’s personal diaries, contracts
and lawsuits, to demonstrate she knew she was not marrled to Brown
when he died;

b. estéblishe’d, with attorney Péedes, a proper DNA protocol, which identified
Pettit, Parris and Mitchell as Brown's children and heirs;

c. obtained Brown’s vasectomy records, swom testimony and other documents
showing companion’s son was not likely Brown's son; .

" d. Sought DNA testing of all who claimed to be Brown's heirs. -

11. When the Lewis Firm becamé aware that Cannon and Dallas were involved
in more than $12 Million of misappropriations from Brown, including the $5 Million
“Check to Nobody" Cannon cashed and kept in 1999, they advised Da‘llas”and Bradley
to resign’. .

12. Since the resignations of Cannon and Dallas, the Lewis Firm has remained

| loyal to its representation of them as fiduciaries, although Mr. Babcock, along with
Bradley, was called to testify in 2008 that — contrary to what his former client Dallas
said — Mr. Lewis did not help or a_dvise Dallas and Cannqn to fabricate a second, bost—
death Scheduie B to the 2000 Trust.? o
13. 1 am informed and belleve that Lewis’ representation of the Legacy Trustin

this FOIA case is unrelated to the primary claims, counterclaims, and main thrust of

! Cannon had already resigned in August 2007 after which the Lewis Firm obtained court
approval NOT to represent him in answering discovery requests.

Dallas had testified that Mr. Lewis, hired in February 2007, helped him fabricate the
post-death Schedule B. Testimony of Mr. Babcock and Bradley confirmed not only had the
Lewis Firm had no part in the fabrication, but that it was done after Brown’s death and BEFORE
- January 3, when it was presented to Bradley as part of the 2000 Trust. The Lewis Firm, without
knowledge of the fabrication, had distributed copies of the fabricated post-death Schedule B as
part of the 2000 Trust.

5
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Case 4900 for the past 18 months, namely:

a. Should Tommie Rae and Mr. Wingate's other private plaintiffs, be required to
appear at depositions, which they have refused to attend for almost a year ?

b. Should Mr. Wingate’s private clients be released from default as to the
counterclaims Bob Buchanan and | have against them?

c. Was it illegal or improper for Mr. Wingate to bring a tort suit on behalf of AG
McMaster to benefit Tommie Rae and Wingate's other private clients where the
AG's office did not sign pleadings or appear as counsel for the AG/State?

d. Wasiit illegal or improper for Russell Bauknight to assert that he speaks on
behalf of former AG McMaster? "

- e. Was the tens of millions of dollars damage to Brown’s Estate Plan
done by Bob Buchanan and me, or by Bauknight, Tommie Rase and Termrry
by: _ .

1. Thwarting the collection of $12+ Million taken from Brown by Cannon and
others and the $1.2 Million owed by Cannon for costs of Aiken Case 1227

2. Fabricating Brown's heirs under the Federal Copyﬁght Act?
3. Manipulating the value of Brown’s music empire so Terry can buy it?

4. Telling the Supreme Court that Brown's Estate/2000 Trust has no corpus to
speak of? _ : :

5. Misrepresenting the impact of the queral Copyright Act on Brown's assets?

6. Representing to the Court and/or others that Brown's Estate/2000 Trust, even
if properly managed, will have no value at some time between 2015 (Deanna)
and 2023 (Bauknight). .

7. Destroying The James Brown “| Feel Good" Trust by the above actions?

8. Protecting the interests of Tommie Rae and Tefry over Brown's Estate/Trust?

6
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FURTHER DEPONENT SAYETH NOT. -~ o : ,

ADELE J. PO%E é;‘ _ i |

SWORN TObeforemethis - . 4 ' | :
3rd day of January, 2012 : | b

ﬂ/ ) (L.S.)
Notary Publig for South/Cai'oﬁna - Co
My Commiéon expires: ';'—(/1 pftesg

000401



| Sxhibd A

STATE OF sOUTH CAROLINA ) "IN THE COURT OF COMMON PLEAS
\ )
COUNTY OF NEWBERRY ) Case #2011-Cp-36.379

Adole J. Pope, )
Plaintiff, ;
v. ) AFFIDAVIT SUPPORTING
Alzn Wilson, in his capacity ag )) roumnmmop
Attorney Genern] of South Carolina, )
; ;
Dofendant. )

PwmdlymbefommqVicMmDowd,whobamdulyswmdmmdmu
Tollows: : .

1. Ima%ofNawbenyQomty.andImamforthelbmhgmm,wuchhl
Dewspaper in Manning, SC, '

2, xmumuomiafwomssmmrhmfouwmmmmﬂmm
-Obnrmmﬂ:evadmlmnmcounm‘ _

3. Imthonaipiunofnumm&mh&mliqu:AaoMmAwds. I was a former
mwmmmvom.m'anmwmw{mmmmwm |

4, Durhgmyﬁmeasmedﬁrnf!he”«bmy%mr.hﬂwmﬂw&ﬂnﬂymm
M-SmhwwmmmhmﬁlahamwmmebmmeGd
 Autharity, and the newspaper was the reciplent of the SCPA"s Reid Mw F.OLA. Award.

6. ltismytmdmdhgtbalﬂonmwGewul'lofﬂeohunotdeniedt_immedocumis
“leic.”hnithufnﬂedandnﬂmdtopmduucopleaoftbiswcm.
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7. As & journalist, 1 have attended mumerous local and stete governmental mestings, and [ have
followed the workinga of local and state governments at various levels. 1 have mads F.O.LA. requests..

8. Asa journalist, I beliove that the lsticr and tho spirit of the Freedom of Information Act is that
public officials should give access to public dosuments promptly and completely. Tho spirit of that Act
is violated If journalists and members of the genoral public are not allawed casy and quick access to
public docaments. o .

9. Mmoughlmnotmm,tdomwm_mmmmymmmmmof
documents requésied under the Freedom of Information Act unless.those docusmeats ars not couaidered
“public.”

10. rmmmmAmw'Qmmmﬁmmmmmm
egreements, ss they ave public documents. '

1. xm«mmemwhywumunqmmwmmuumumud
promptly, puﬁonhﬂyomdurhzmapuﬂwmpamofﬂwhulmmhummm
philanthropy. lbelxmdmdzeFOIA.hmdedmmtdmpromptmwwpublwdowmtsnd
that there ia great public interest in James Brown, his estate, and any challonges to his will or his estats
intentions.

- SWORN to befoumﬂusg_“‘_)
dayofDecember 2011

)
. /g ; ‘ é.l.frl’ﬂc&a
> : S) Vic MacDonald

Public for SC )
My Commission expites: P \a e S8, S =-C
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Adele J. Pope,

. STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY
Plaintiff,

Alan Wilson, in his capacity as
Attorney General of South Carolina,
and the James Brown Legacy Trust by
Russell Bauknight, its Trustee

Defendant.

)

)

)

)

)

)

)

: )
V. )
)

)

)

)

)

)

)

)

* INTHE COURT OF COMMON PLEAR .. =0

Civil Action'No. 2011-CP-35:364 - L

AFFIDAVIT OF DARYL L. WILLIAMS

Personally appeared before me, Dary! L.,Williams,vwho being duly sworn,

deposes and says:

1. Attached is a true and correct copy of the letter | sent to Ms. Tracy Meyers .

today.

2. Neither Attorney General Wilson nor any member of his staff is attorney of .

FURTHER DEPONENT SAYETH NOT,/

SWORN TO before me this
6™ day of Januagy, 2012

" record in Case No. 2010-CP-40—4900,-_and none atténded the étatus conference.

(L.S)

Notary ®UbH€ for South Caroli;a

My Compfission expires: L1320

000404



“Jeter & Williarns, P.A.

ATTORNEYS AND COUNSLLONS £T LAW

Edwin Russeli Jeter 1204 Main Sireer, Sujrz 200 (29201) ’ Tel. 803/765-0600
Daryt L. Williams : Post Office Box 7423 ' Fax 803/765-0619
Columbia, Scuth Carnlina 20202 E

January 6, 2012

Hon. Tracy Meyers .

Senior Assistant Attorney General ,
Office of the South Carolina Attorney General -
PO Box 11549

Columbia, SC 29211-1549

Re: Letter of January 5, 2012 to Ms. Sue Summer
Dear Tracy:

I am in réceipt of your letter of January 5, 2012 to Ms. Sue Summer. As you know, I am
one of the attorneys representing Adele J. Pope in the Richland County civil case (No. 4900) you
mention in that letter, as well as a suit pending in the United States District Court.

Your description of the events at the December 12, 2011status conference held in No.
4900, at which neither you nor any attorney on the AG’s staff were present, reflects a
misunderstanding of what occurred. No counsel for Mrs. Pope stopped or attempted to stop the

production of any document to the Court or to anyone else.

With best personal regards.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

GNYH a0

)
)
COUNTY OF NEWBERRY Y ) - Civil Action No. 2011-CP-36-364
) o . .
)
Adele J. Pope, )
- Plaintiff, ) - C
- - )  AFFIDAVIT OF ADELE J. POPE: - g
V. ) SUPPORTING ATTORNEY'S FE D o
) ANDCCSTS Om 2. 1
Alan Wilson, in his capacity as ) b S R
Attorney General of South Carolina, ) P o D
" and James Brown Legacy Trust, by ) o = o
Russell Bauknight, its Trustee ) TR
. ) % @
Defendants. ) =
)
STATE OF SOUTH CAROLINA ) "IN THE COURT OF COMMON PLEAS
' ' ) .
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36-379
. _ ) '
Adele J. P ; -
eie J. Pope, ’ oL = =
: Plaintiff, ) ;:15; ==
) SE
-_m .= rf'-q
V. ) D¢ = ég —
) L <h
Alan Wilson, in his capacity as ) 33 » SO
Attorney General of South Carofina, ) SE = <
" | ) Ta oy X
- ) .

Defendant.

Personally appeared before me, Adele J. Pope, who béing duly sworn, deposes

and says:
1..The Oﬁioe of Attorney General Wilson and the trustee of the James Brown '

Legacy Trust who serves at his pleasure, with the aid of mény AG/State-employed and

private attorneys, have refused to comply with my several requests since June 2011

\

1
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under the South Carolina Freedom of information Act ("FOIA”), and have vigorously
fought release of public documents.
2. The reasonable fee and costs of my attomney Adam Silvernail to attempt to

correct this systematic refusal to comply with my FOIA requests are at least:

a. To obtain the contract and documents by which the AG/State

authcrized Kenneth anate Esq. to bring a tort suit for tens of millions

of dollars of alleged lost in the name of the AG/State against Bob Buchanan -
and me, and authorized Russell Bauknight to speak for the State/AG in the suit:
(“FOIA 1):  $9,000, plus costs of (approx.) $300, plus future fees and costs.’

b. To obtain a copy of the Legacy Trust and the AG’s correspondence about a
less-than $4.7 Million valuation he used as a basis to assert to our Supreme
Court that | committed the crime of overstating Brown's assets by $79 Million:
$9,000 plus $250 costs, plus addmonal fees and costs to comphanoe

c. Advice (no fee agreement) about the AG s related fallures comply with FOIA.
Approx. -$1,300

- Total to date: $19,850
3. 1 am informed and believe that the fees of Mr. Silvernail are extremely
reasonable in light of the factors to be considered, namely:
- a. The nature, extent and difficulty of the case,
b. The time necessarily devoted to the case;
c. Professional standing of counsel;
d: Contingency of compensation;
e. Beneficial results obtained;
f. Customary legal fees for similar services. See Qonahue A Donanug 299 S.C.
.353, 384 S.E.2d 741 (1989). .
4. While Mr. Silvernail has practiced law for only a year, he has extensive
knowledge of the James Brown maﬁers from working in my office for several years .

when Bob Buchanan and | were SAs, and then PRs under Brown’s Will and trustees of

! For each case, Mr. Silvernail has contracted‘to won;k at a rate of $100 per hour, with a
maximum of $1,500 per case for each month or part the case has been pending. .

2
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the James Brown 2000 Irrevocable Trust.

5. Mr. Silvernail is also working on non-FOIA James Brown matters pending in

Aiken County, the S. C. Supreme Court and elsewhere.

6. 1 am informed aﬁd believe that Mr. Silvernail knows as much or more about

the Estate, 2000 Trust and James Brown cases as any other single attorney, including:

a. The 5+ State-paid attorneys who work[_éd] for AG McMaster and AG Wilson
on James Brown matters; : .

b. The 10+ Nexsen Pruet attorneys hired by McMaster's appointee Bauknight to
secure for the Legacy Trust what McMaster “gave” the Legacy Trust when he
took over Brown's assets; : _

c. The Lawyers at Lewis & Babcock, even though they billed hundreds of
thousand of dollars for legal services to the Estate/2000 Trust in 2007,

d. The 4 lawyers at Atlanta firm, Powell Goldstein, LLP, (now nyan Cave) who
have advised Cannon, Dallas, Forlando and Terry Brown since 2007. '

7. lam informed and believe that Mr. Silvernail's $100 per hour is reasonable

for legal services of the type and quality rendered by him in the FOIA cases, especially

when compared to the rates and charges of those other attorneys, such as:

a. Lewis & Babcock, whose attorneys and their hourly rates in James Brown
matters in 2007 were:

- Camden Lewis, Esq. $500
Keith Babcock, Esq. - $300
Arial King, Esq. $225
Jonathan Harling, Esq. $200

b. Sweeney, Wingate & Barrow, attorney listed below, with rates unverified:
Kenneth Wingate, Esq.
Rett Kendall, Esq.
Mark Gende, Esq.

c. State/AG attorneys McMaster, ‘Wilson, Jones, Nicholson, Jowers, Smith, and

3
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Meyers.?, for whom A. G. Wilson asserts he has no separate records to show
time spent or costs incurred by each on Brown matters.

d. Nexsen Pruet Attorneys:
David Black, Esq.
Wm. Wilkins, Esq.
Wm. Klett, Esq.
'F. Kingsmore, Esq. and others

8. | am informed and Believe that the néture, extent and difficulty of James
Brown work, including this FOIA case, is indicated by a single monthly bill, part of the
claim of Lewis & Babcock filed in 2007, attached hereto as Exhibit A.

9. | am personally familiar with the services rendered as described on Exhibit A.

10. The Lewis & Babcock bill, covers a period of just 15 working days during
which thé firm billed more than Thirty Thousand ($30,000.0b) dollars in legal fees.?

11. While Judge Early has not yet ruled on the Lewis & Babcock claim for
payment, Schedule A demonstrates what is involved in working on Brown cases.

12. As for beneficial results, Mr. Silvemail, has not yet obtained the FOIA
documentg. He has, however, made substantial progress on bringing to light
questionable actions and practices of the Office of the AG, including:

a. That the McMaster/Wingate contract to sue Buchanan/Pope which AG
Wilson said in September he was ready and more than willing to provide

may not even be a contract binding on the State.

b That AG Wiison is taking direction about how tc handle FOIA requests

from private attorney Wingate, even though the State’s standard Litigation
Retention Agreement requires that Wingate, if under contract with the State,

2In response to a FOIA request, AG Wilson, through AG Meyers, notified me in October that AG
Wilson has no separate records of the time spent and costs incurred on James Brown matters by the
many attorneys in the AG's office who have worked on James Bfown matters since 2007.
' 1

3 The sole entry by Mr. Lewis (ACL) during the month was a $300 charge for 6/10 of an hour of
‘“fact investigation.”
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comply with FOIA and take directions from the AG.
¢. Russell Ba(lk‘night apparently brought suit against me speaking on ‘
_behalf of the Attorney General of South Carolina when he had no authorization

- to do so. .

d. Mr. Wingate_ apparently brought a contingency fee lawsuit against me on
behaif of the AG/State with no contract to do so.- '

e. One page of thé 16-page “contract’ document is now either missing or has
not been identified. I A

13. | am aware that several attorneys — myself included - have recommended
Mr. Silvernail to people seeking Iégaf servfoes because we trust his scholarship and’
integriy. |

' 14. Both Mr. Silvernail and | have. worked vigorously to keep costs down in_tr;ese.

 FOIA matters, and | am informed and believe we have done so.
. 15. | am informed and believe that all of the legal fees | have requésted in FOIA
1 -a'nd FOIA 2 are reasonable; and should charged to Defendants, jointly gnd'séverally
in FOIA 1, with continuing fees and costs until each has fully complied with FOIA. -

FURTHER DEPONENT SAYETH NOT. "

© ADELE J. P# E )

. SWORN TO before me this - = -
. 8th day of January, 2012 '

LS)
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STATE OF SOUTH CAROLINA

Nt

)
)
COUNTY OF. NEWBERRY
Adele 1. Pope,
Plaintiff,
VS.
Alan Wilson, in his capacity as
Attorney General of Sopth Carolina,
and James Brown Legacy Trust, by
Russell L. Bat;knight, its Trustee,
Defendant. . ‘

e’ e’ e N’ N N N N N N Nl N N

IN THE COURT OF COMMON PLEAS
FOR THE EIGHTH JUDICIAL CIRCUIT

C/A No. 11-CP-36-364

DEFENDANT JAMES BROWN

LEGACY TRUST’s MEMORANDUM |
IN SUPPORT OF THE MOTION TO
DISMISS AND THE MOTION TO STRIKE

The Defendant Jame_s Brown Legacy Tmst, by Russell L. Bauknight, its Trustee (“Legacy

Trust”), by and through its und_ei'sigﬂed attorney, hereby adopts-and incorporates all arguments of

Defendant Alan Wilson, as set forth in the Memorandum of Attorney General in Support of Motion

to Dismiss and Motions to Strike and in Opposition to Summary Judgment, in support of Legacy

Trust’s Motion to Dismiss and Motion to Strike Affidavits.

Columbia, South Carolina

January 9, 2012

A. Camden Lewis

Ariail E. King -

LEWIS, BABCOCK, & GRIFFIN LLP
P.O. Box 11208 .
Columbia, South Carolina 292} 1

o Vi 8/

Ariail E. King

Attbmeys for Defendant James Brown Legacy
Trust, by Russell L. Bauknight, its Trustee
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STATE OF SOUTH CAROLINA - -
COUNTY OF NEWBERRY
Adele . Pope,
Vvs.
- Alan Wilson, in his capacity as Attorney °

General of South Carolina and James Brown
Legacy Trust, by Russell L. Bauknight, its

Trustee,

IN THE COURT OF COMMON PLEAS

' . Case No. 2011-CP-36-00364

Plaintiff, | .

AFFIDAVIT OF RUSSELL L.
BAUKNIGHT

Defendants.

PERSONALLY APPEARED BEFORE ME, the amant, Russell L Baukmght, who,'
being sworn, deposes and states the following:”

1.
-2

Iama r&sldent of Richland County, South Carolma, : ,
The pnnclpal place of administration and usual place of busmess for the below

- mentioned Estate and Trusts is located at 1517 Gervais Street, City of Columbla,

Richland County, South Carolina 29201
For nearly three years 1 have scrved as. the coun-appomted Personal |
Representative and Trustée of the James Brown, Estate and August 1, 2000,
Trrevocable Trust Agreement (Trust) . . o
For nearly three years I have also served as the Trustee for the Ja.mes Brown
Legacy Trust. The Legacy Trust was created pursuant to a settlement agreement
that ended years of litigation surrounding the validity of James Brown’s Will and

‘Trust.

As its Trustee, ] manage, control, and o;lersee the Legacy Trust. While the South
Carolina Attorney General has a right to l_temové'and replace me, the beneficiaries
of the Legacy Trust—the James Brown Children, for example—also have the
right to remove me pursuant to the Trust Code. S .

Ms. Adele Pope appealed the settlement agreement and that appeal is pending at
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10.

11

12.

- 13.

14,

15.

the South Carolina Supreme Court; both briefing and oral argument have already
occurred in that appeal and the parties are awaiting the Court’s opinion;

At the briefing stage of the appeal, Ms. Adele Pope affirmatively stated that
“[p]rivate foundations such as the ‘I Feel Good’ foundation/trust are not public
charities.” (Appellants’ Brief, p. 5) (attached as Exhibit A)). Her position that the
Trust is private can be found throughout her briefs. (E.g., id at pp. 3,4,5,6,7;
Appeliants’ Reply Brief, pp. 2,5);. '

. The Trust was to be funded with- the private property of James Brown.
Consequently, Ms. Adele Pope correctly referred to the Trust in her brief as

“pl'lvate”
Similarly, the Legacy Trust will be furided with the pnvate property of James

Brown pursuant to the terms of the scttlement agreement. The Legacy Trust is
" designed to carry out the same private charitable goals as the Trust.
'Consequently, the Legacy Trust is also private; ' v

I understand a Freedom of Information Act (FOIA) request has been filed seeking
documents establishing the Legacy Trust; - '

* It is my understanding that FOIA exists to allow a citizen to request documents

arid information related to public bodies and public documents. Accordingly, I do
not believe that the Leg’acy ‘Trust—a pnvate trust—is the proper object for a

" 'FOIA request;

The. Legacy Trust is not-a-public body as defined in the South Carolina FOIA
Statute. See S.C. Code Ann. § 30-40-20(a) (Attached as Exhibit B);

. Because the Legacy Trust is not a public body, it does not possess public records

as defined in the South Carolina FOIA Statute. See S.C. Code Ann. § 30-40-

- 20(c)

The Legacy Trust is not supported in whole or in part by public funds, nor does
the Legacy Trust expend public funds. Accordingly, it is my understanding that

" the Legacy Trust documents are private trust documents; -

Pursuant to the South Carolina Trust Code, Circuit Judge Casey Manning
previously ruled that actions involving the James Brown Trusts, including the

" Legacy Trust, aré subject to venue in Richland County. (See Judge Manning’s

| 000413
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November 8, 2010 Order on Trust Venue Attached as Exhibit C);
16. In the event that this action is not dlsm1ssed, it should be transferred to Richland
County or consolidated with the action pending there.

FURTHER AFFIANT SAYETH NAUGHT,

Riseck L. Balinight

SWORN and subscribed to before me

My commission expires: 2 Aq-20\S

000414
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THE STATE OF SOUTH CAROLINA
iN THE Supreme COURT

APPEAL FROM AIKEN COUNTY
Court of C.ommon Pleas

Doyet A. Early, Ill, Circuit Court Judge
Case No. 2008-CP-2-1647 ~

. Henry Dargan McMaster, in his

capacity as Attorney General of -

the State of South Carolina; -

Daryl J. Brown, on behalf of his

minor children, Lindsey B. and

Janise B.; Deanna J. Brown Thomas,

on behalf of her minor child, Jason

L.; Yamma N. Brown, on behalf of

her minor children, Sydney L. and

Carrington L.; Tonya Brown; -

Vanisha Brown; Larry Brown;

Tommie Rae Hynie Brown; and

James B., through his Guardian . - -
ad Litem, ' ; . . Respondents,

v.

Albert H. Dallas, Alfred A. Bradley, -
and David G. Cannon, Individually
and as (purported) Trustees of the
James Brown 2000 irrevocable
"Trust; Adele J. Pope and Robert
L. Buchanan, Jr., Personai Repre-
sentatives of the Estate of James
Brown and Trustees of the James
Brown 2000 Irrevocable Trust;
Terry Brown; Romunzo Brown;
Forlando Brown; Cinnamon N.

M. Paris; LaRhonda Petitt;
Jeanette Mitchell; and Russell

L. Bauknight, as Special Adminis-
trator and Special Trustee for The
. Estate of James Brown and The
James Brown 2000 Irrevocable
Trust, Defendants,

of whom Robert L. Buchanan, Jr.,
and Adele J. Pope, as Personal Repre-
sentatives of the Estate of James
Brown and Trustees of the James
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Brown 2000 lrrevocable Trust are the

and Albert H. Dallas, Alfred A. Bradley,
and David G. Cannon, Individually
and as (purported) Trustees of the
James Brown 2000 lrrevocable

Trust; Terry Brown; Romunzo Brown;
Forlando Brown;:Cinnamon N.

M. Paris; LaRhonda Petitt;

Jeanette Mitchell; and Russell .
L. Bauknight, as Special Adminis-
trator and Special Trustee for The
Estate of James Brown and The
James Brown 2000 [rrevocable

T — Respondents. I,

.......... Appellants,

In-re: The Estate of James Brown and The James Brown -
2000 Irrevocable Trust u/a/d August 1, 2000. _ ' ; J

FINAL REPLY BRIEF OF APPELLANTS

- James B. Richardson, Jr.
1229 Lincoln Street _
‘Columbia, South Carolina 29201
(803) 799-9412 .

Tressa T. H.

Hayes

Post Office Box 7346
Asheville, North Carolina 28802

© (803) 603-8583 |
A Attorneys for Appellants.
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642 S.E.2d 740 (2007). Standing is assessed under all the facts and circumstances of the

’ pérticular case, and this case is unprecedented.

The Court has identified the sources of standing, s follows:
Standing may be acquired: (1) by statute; (2) through the
rubric of “constitutional standing;” or (&) under the public
importance” exception.
ATC South, Inc. v. Charleston County 380 S.C. 191, 195, 689 S.E.2d 337, 339 (2008).

"The appellants possess standlng int all three'ways.

A . The appellants have standing and authority under the 2000 Trust

and the default trust code provisions.
The first place to look for an authoritative answer to the questlon of standlng is the

Code of Laws. See, e.g., Sloan v. Friends of Hunley, inc., 369 S.C. 20, 630 S._E.2d 474

(2006) (FOIA confers standing upon citizens).

'The applicable code — the South Carolina Trust Code — is pnmaniy a “default
statute.” The terms of a trust prevail over any trust code provision, with eleven gxoeptlons.
These exceptior;s do not include the authority to settle claims against the trust, or to
represent or act for the trustin the defense or setﬂement of awill contest. S.C. Code Ann.

§62-7-1 OS(b) Thus, the Trust Cede confers upon a settlor the authonty to appount those

who may defend the trust against attack and to appoint those who may settle claims in its
- behalf. The Court must therefore look to the terms of the 2000 Trust before looking to the
_statute, in order to determine who has authority o defend the trust, to settle claims against

it, and to act for it in the settiement of a will contest.

1. . The 2000 Trust confers ilpon the trustees
the authority to defend the trust. :

The private, partially charitable 2000 Trust expressly givés authority and fiduciary -

_discretion to its trustee to “compromise, adjust, mediate, arbitrate, sue on or defend,

abandgn, or otherwise deal with and settle claims in favor of or against the Trust Estate as
the"‘l"rus‘tee shall deem best.” {2000 Trust, Art. X(19), R. p. 2088.] James Brown’s will and
2000 Trust provide that aﬁy challenges to the estate plan “shall be considered an affront

2
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C. This is a case of publlc lmportance

The “publicimportance™ exception to traditional rules of standing is now firly seated
in the jurisprudence of this state. Ses, e.g., Balrd v. Charleston County, 333 S.C. 519,
511 S.E.2d 69 (1999); Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004);. Sloan v.
Department of Transportation, 365 S.C. 298, 618 S.E.2d 876 (2005); Sloan v. Hardee,

371 S.C. 485, 640 S.E.2d 457 (2007); Sloan v. Greenville Hosp. System, 388 S.C. 152,

694 S.E.2d 532 (2010) (demonstrating that the public importance exception is so well-
established at this point that Sloan's standing is no longer even challenged); Sloan v.
School Distr. of Greenville County, 342 SC 515, 537 S.E.2d 298 (Ct. Aiip. 2000); Sloan
v. Greenviile County, 356 S.C.531, 590 S.E.2d 338 (C1. App. 2003).

" The case at bar i$ of public significance on two levels.

First is the impact of the order of May 26, 2009 on the private foundai:ion which Mr.

Brown created for the education of students at South Carélina and Georgia schools. This

case raises the question of whether potentially thousands of college students in the.

decades ahead will be deprived of the scholarship benefits intended for them by the
testator. Given the importance of education in our pantheon of values, it is' scarcely
debatéble thaf this is a matter of substantial public importénoe.‘

' On a second level of public importance is the question of whether the Aﬂc;mey
General has thé iégal authority to take over the administration of an estate and the
6peration ofa private tﬂ:lSt, setifing a will contest and claims against the estate as he sees
fit and preempting fiduciaries without cause. Private foundations such as the “| Feel Good"

foundaﬁonftrust are not public charities. They are an expression of private phllanthropy

. sanctioned by this State and by the Internal Revenue Code. The benefactor is granted

oertaln taxbenefits in exchange for dedlcatmg assetsto charitable, educat;onal or scientific
purposes selected by the settlor. Persons considering the creation of pnvate foundations,

and counsel advising them, should know whether the Attomey General has the authority

claimed by him in this case. Private phitanthropy in South Carolina would be chilled if a-

5
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A

and was consolidated with the appellants’ appeal of subsequent orders appointing and

_ reappointing Mr. Bauknight in varioué fiduciary capacities.?

The consclidated appeals were transferred from the Court of Appeals to the
Supreme Court, and this appeal followed. |
’ STATEMENT OF FACTS

Throughdut his lifetime, entertainment legend James Brown advocated the value of

. education. He determined ta leave the great bulk of his estate to that cause. Ten years

before he died, he engaged counsel and began planning The James Brown_f'l Feel Good”
private foundation. By early 1999, the components of a,i:olxmpléte estatepian ~— including
a will, a revocable truét a'ﬁd ‘é durable power of attorney — were ready for Brown's
sigha{uret These were exscuted on June 15, 1999, four days after B_roWn completed a $26
milliﬁn ﬁdancing transaction for h-i'r'hself- and his wholly—*onn'ed company, James Brown
Enterprises, Inc. (“JBE, Inc.") in New Yark (the “TIAA debt?). |

" The MII of'199§:gave Brown's entire residuary estate to the trust, which at Brown’s

death was to be divided as follows: one-half for the education of the seven grandchild ren,

with a cap of $2 million;® and one-half for the “| Feel Good” private foundation, providing

scholarships for students at Voorhees, U.S.C. Aiken, and U.S.C. Salkehatchie. [1998 Will,
item Il, R. p. 415; 1999 Trust, Article V, R. p. 422:]'

Brown specifically excluded all past and future spbuseé and all children and other

claimed heirs from inheriting his music empire. In terrorem fotfeiture clauses required his -

fiduciaries to vigorously defend any challenge to. Brown's estate plan as an affront to his

2

~.- On Au'gu’st 3-and 6, 2009, the Attomey General and some respondents sought and
obtained ex parte orders appointing Mr. Bauknight as special PR and special trustee.

Requests.to reconsider and vacate these orders were consolidated as Case 2009-CP-02-
1810 (*Case 1810"), and denied. « ' :

3 .
The cap was tied to'the:Generation Skipping Tax exemption available at Brown's death.
[1999 Trust; Article Hl, R. p. 420-21.] Subject to the in terrorem forfeiture clauses and the
spendthrift clause, each of the seven grandchildren had an education fund of about
$285,000.00 by virtue of the 1999 will and revocable trust.

3
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wishes. [1999 Will, ilem X, R. p. 418; 1999 Trust, Article XIX, R. p. 431.] A spendthrift
clause conﬁhned that all funds would be used solely for education. [1899Trust, Article XVIL,
R. p. 431]

Under the 1999 estate plén, Brown named as his fiduciaries: daughter Deanna;
attorney Dallas; accountant Cannon; road manager Bradley; friends Willie Glenn and Ella
Overton; and office assistant Freida Carter. NationsBank of South Carolina was named
backup PR and trustee. [1999 Will, item II, R. p. 415; 1999 Trust, Introvand Article VI,
R. pp. 420, 423)] | . | |

The following year, on August 1, 2000, Brown made minor mo.diﬁcaﬁons tohis eétate
plan. [2000 Trust, Article VHi, R. p. 2083.] He _expanded_th'g scholérships to include needy

-and deserving sfudents attending schools in South Carolina and Georgia. He made the
Trust irrevocable and funded it with a.deed to his 60-acre home estate at .'Beech Island, in
Aiken County, and with his stock in JBE, Inc., whfch held .abc':ut two-thirds of fhe royaﬁies
to Brown's more than 800 publishec_l_ ﬁongs.‘ Like the 1999 estate plan, the 2000 Will and
2000 Trust contained in te‘nofem forfeiture clauses, and the Trust included a spgndthrift
clause. . , | |

© Mr. Brown died at age 73 on December 25, 200_6. The p"a\rt of his music empire that
was not already in the 2000 Trust was devised to it. It appeared that Brown had created

possibly South Carolina’s largest individual private foundation dedicated solely to educating

“

4 .

_ As a result of Dallas' conflicting statements to the courts, the question of who owns JBE,
Inc.— the estate or the 2000 Trust — was uncertain for some time. Cannon confirmed that
JBE, Inc., has been owned by the Trust since its inception. In September 2007 Dallas filed
a knowingly false sti(gulation asserting that JBE, Inc., had never been transferred to the
Trust. Dallas told AG Jones that he was forced to agree to the false stipulation. He later
testified he authorized the false stipulation in order not to be removed. [R. pp. 106-07.]
In their appeal brief in the Court of Appeals, Dallas and Bradley finally confirmed, as
Cannon had-always asserted, that Brown transferred, and the trustees accepted, JBE, Inc.,

_into the Trust in 2000. [R. p. 1018] : :

4
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the needy.®

Like the 1999 will, the 2000 will contained a “savings 'clla'use," incorporating the trust
so that both the g[andcﬁildren‘s education trust and the °I Feel Good™ Trust would i)e
created even ifthé 2000 Trust were not in existence when Brown died. The practical effect
of these savings clauses was that four separate documents directed that Brown’s music
empire go to the Brown Family Education trust and the “| Feel Good® private foundatio_n —
the two subtrusts of, first, the.-1999 (revocable) trust, and second, the 2000 (irrevocable)
trust. - | | ‘

Like the 1998 estate plan, Brown's final estatehlan acknow|edged as his heirs four
of his five legitimate children, as well as two of his more than six claimed children not
‘presumed to be helrs. Arhong those excluded were three heirs wﬁ_é have q@ali{_ﬁed as
. children under the estate"_s ‘D‘NA protocol, established by original ézqunsél after Brown’s
death.® [1999 WIll, Infro, R. p. 414; 1999 Trust, R'.>p. 420; \_Nﬂl, Intro, R. p: 267,1__; Trust,
" A XXH, R. p. 2094 | e

" For the next seven years the 2000 Trust, of record in two states, ép.erated Brown'é ‘

home estaté at Beech Islénd. The 2000 Trust also bought and sold a bank building in’
Augusta [R. p. 1104] and paid education benefits for four of the seven grandéhildrén.

By 2007 Dallas.and Cannon had rahsééked at least $1‘3 [ﬁillion of Brow‘n's_. assets.

[R.p. 1230—71.] It appears that neither Brown nor Deanna and.Bradley, Qq-ﬁduciariés with

5 R -

The Estate/Trust’s original tax counsel valued James Brown's assets at $80--$120 million
with at least $20 million already in the 2000 Trust. [R. pp. 2172, 2173.] On June 15, 2008
Atlanta investor and branding executive Dr. Terry Cox estimated the total value of the
assets at about $100 million, with $40-50 million assigned to publicity rights
(image/likeness) and $36—45-million to royalties fér Brown's more than 800 published and
" unpublished songs. [R. pp. 462-70.]. =~ - S
3 L . - . .

. Those claimed and presumed heirs specifically exciuded by the language of both the 1999
and 2000 estate plans are Deon (incarcerated); Lisa (born of first mar-riage?; Jeanette (DNA
protocol); LaRhonda; (DNA protocol); Cinnamon (DNA protocol); James |l (orally directed
to take, but refused, a prepaid DNA protoco! through GAL); Tonya (claimed grandchild, but
no DNA and her counsel filed a statement omitting her as an heir). [R. pp. 184; 904-09.] -

5

000424



Dallas and Cannon for seven years, knew of the massive pre-death misappropriations as
~ they were taking place.’ '

"l Décémber2007, immediately after their appointment on November 20, appellants
filed the long-overdue application-for IRS recognition of the ‘I Feel‘Good" Trust, making
" small technical amendments to the Irr'evo;:able Trust, as allowed by the Trust, to assure
IRS-approval.® By March 2008 they had assembled an Advisory Board for the 2000 Trust,
including some of the distinguished leaders Dallas and Cannon had named butnever called
to serve.®

* * Inthe final ten days of December 2007, the will and the 2000 Trust were challenged

" by some of the’ children and by Tommié Rae Hynie Brown on.the ground of .undue

"influence. In March 2008, anamended complaint of some of the children was filed, but it

' failed to allége any facts té support the claim that Brown's 2000 Trust or the will were the
- product of un‘dué influence. [R. p. 1156-65:]" |

No discovery took place, and penéiing dispositive motions were never heard. Having

been impleaded in an eaﬂie} action, the Attorney General took over as spokesman for the

7 - . - - .
Brown never used the funds he had intended for retirement not only because they were

misappropriated, but also because he continued to be “the hardest working man in show
. business” until just before his death at 73. Brown grossed about $6 million per year inroad

appearances the last three years of his life. -Most of Brown’s approximately $3 million per-

Kear in royalties was pledged to bring down the TIAA royalty-backed debt. The TIAA debt
ad been reduced from about $17 million the summer before Brown's death to about §11
million when appellants’ service was terminated on May 26, 2009.. :
8 o ‘

Like most private foundations, the “i Feel Good® Trust, although iirevocabie, gave the
Trustees the authority to amend the Trust solely to assure IRS compliance.

9 . . . N . . . - .

Appointed were: Dr. Leonard Mcintyre, Interim President of S. C. State University, Ms.
Inez Tenenbaum, former S. C. Superintendent of Education; Ret. Judge Walter Williams;
and Ms. Ann Carmichael of U. S. C. Salkehatchie. Ms. Tenenbaum resigned to accepta
federal post. [See R. pp. 1005-06.] ’ .

10 . .

By administrative directive Case 872, which was. originally filed with Case 122, was
segregated by the Clerk about May 14, 2008. Earlier documents bear the civil action
‘number of Case 122.. . ' '

6
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2000 Trust and settied the undue influence claim and the omitted spousal claim of Tommie
~ Rae in a mediation to which the appellants, as trustees of the 2000 Trust; were not invited
to aftend. The Attorney General took over for the 2000 Trust and agreed for it to relinquish
roughly halfits devise in settiement of these claims. Instead of about 98% of assets after
expenses, with no estatg taxes, the 2000 Trust would receive 47.5% percent after estate
taxes, but then furfher' reduced by $2 .million — the amount required“ to fund the
grandchildren’s education trust.” The only e)ipe‘r’t,testimbhy offered atthe heérings below
on the subject of taxation was to the effect that the settlement wéuld cause the loss of the
estate tax deduction, resulting in about 50% taxes and interest, and moreover that the
“Legacy Trust®, created by the settleme'n't. would likely cause the ‘I Feel Gdod" Trust to be
~ disqualified as a Section 501(c)(3) private foundation, resuiting in income taxation problems
" in addition to the estate tax generated. [R. pp. 1900-03.]

The pro-por-ients'of the settlement offered no .witnessés tosupportthe contentidn that
the claim of undue influence, allegedly voiding thg Mll ahd ﬂ'te_'ﬂZQCO Trust, Was supported
- by a:ny evidence. The circuit court did not purpert to find merit in the claim of undue
influence, but found that the claim was brought in good falth The court found that the
Attomey General was entltled to control and speak for the 2000 Trust not the trustees, and
that the Attorney General was empowered to settle the w1|l contést and omitted spousal
- claim in its behalf. The settiement negotiated by the Attorney General was found to be just

and reasonable.

1
See the charts used at trial and reproduced in the Addendum to this brief for a depiction
of the effect of the settlement.

7
0060426



. EXHIBITB

000427



CHAPTER 4.

FREEDOM OF INFORMATION ACT

SECTION 30-4-20. Definitions.

{(a) “Public body™ means any department of the State, a majority of directors or their representatives of
departments within the- executive branch of staté government as outlined in Section 1-30-10, any state
board, commission, agency, and authority, any public or governmental body or political subdivision of
the State, including counties, municipalities, townships, school districts, and special purpose districts, or _
any organization, corporation, or agency supported in whole or in part by public funds or expending
public funds, including committees, subcommittees, advisory committees, and the like of any such body
by whatever name known, and includes any quasi-governmental body of the State and its political
subdivisions, including, without limitation, bodies such as the South Carolina Public Service Authority
and the South Carolina State Ports Authority. Committees of health care facilities, which are subject to
this chapter, for medical staff disciplinary proceedings, quality assurance, peer review, including the
medical staff credentialing process, specific medical case review, and self-evaluation, are not public
bodies for the purpose of this chapter.

(b) “Person” includes any individual, corporation, partnership, firm, organization or association.

(c) “Public record” includes all books, papers, maps, photographs, cards, tapes, recordings, or other
documentary materials regardless of physical form or characteristics prepared, owned, used, in the
possession of, or retained by a public body. Records such as income tax returns, medical records, hospital
medical staff reports, scholastic records, adoption records, records related to registration, and circulation
of library materials which contain names or other personally identifying details regarding the users of
public, private, school, college, technical college, university, and state institutional libraries and library
systems, supported in whole or in part by public funds or expending public funds, or records which reveal
the identity of the library patron checking out or requesting an item from the library or using other library
services, except nonidentifying administrative and statistical reports of registration and circulation, and
other records which by law are required to be closed to the public are not considered to be made open to
the public under the provisions of this act; nothing herein authorizes or requires the disclosure of those -
records where the public body, prior to January 20, 1987, by a favorable vote of three-fourths of the
membership, taken after receipt of a written request, concluded that the public interest was best served by
not disclosing them. Nothing herein authorizes or requires the disclosure of records of the Board of
Financial Institutions pertaining to applications and surveys for charters and branches of banks and
savings and loan associations or surveys and examinations of the institutions required to be made by law.
Information relating to security plans and devices proposed, adopted, installed, or utilized by a public
body, other than amounts expended for adoption; implementation, or installation of these plans and
devices, is required to be closed to the public and is not constdered to be made open to the public under

the provisions of this act.

. {d) “Meeting” means the convening of a quorum of the constituent membership of a public body, whether
corporal or by means of electronic equipment, to discuss or act upon a matter over which the public body
has supervision, control, jurisdiction or advisory power. )

(e) “Quorum” unless otherwise deﬁned by applicable law means a simple majonty of the constituent
membership of a public body.
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal
Representative of the Estate of James Brown,

and on behalf of Henry Dargan McMaster, in

his capacity as Attorney General of the State
of South Carolina; Tommie Ras Brown, -
individually and on behalf of her minor child,
James Brown II; Daryl J. Brown, individualty
and on behalf of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
Deanna J. Brown Thomas; Jason Brown-
Lewis; Yamma N. Brown, individually and
on behalf of her minor children Sydney’
Lumar and Carrington Lumar; Tonya Brown;
Venisha Brown Larry Brown; and Terry '
Brown . '

and

HENRY DARGAN MCMASTER, in his
capacity as Altorney General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES BROWNIE DARYL J. BROWN,
individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN-LEWIS; '
YAMMA N. BROWN, individunally and on
behalf of her minor children SYDNEY
LUMAR and CARRINGTON LUMAR,; -
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,
Plaintiffs
v.
Adele J. Pope and Robert L. Buchanan, Jr,,
' Defendgnts

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Clvil Actlon No. 2010-CP-40-4900

C.
m 3 =
> = Z
om 3 =
o -< -
o ) o=
Lem Ww (o
oz Mo
px T U
wo. o =
DA ORI © =
2.0~ "_2
ORDER DENYING DEFENDAN}'S’ -

MOTION TO CHANGE VENUE

This matter came before the Court on August 30, 2010 for hearing on Defendants’

Motion to Change Verue from Richland County to Aiken County. Counsel for all parﬁm were
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present Other motions in this case were also heard on August 30 end separate Orders will issue

with regard to those mouons.
PROCEDURAL POSTURE |
This is a judicial proceeding involving an irrevoéable trust of James Brown dated Aigust
1, 2000, as medified by a court-approved setﬁment agreunmt, whose s_oie, proﬁesslonal trustee
administers the trust in Richland County, South Carolina. This frevocsble trustis distinguishable
ﬁomih:;.EstateofJamBrown.theadmhﬁsuaﬁng:ofwhichismﬂl:AikmComtmebate

Court.

" he complsint alleges causes of actian for breach of fiduciary duty, breach of trust, and

negligence by former fiduciariea. Plaintiffs brought this action against Defendants by way of a

Complaint filed May 19, 2010. Pursumt to Rule 8(a)(1), SCRCP, Plaintiffs asserted that

Junsdlcuon'waSpmpérmtthichlandCOWmebateComt Pu:suanttoSC.CodeAnn §62- -

1-302(d) (1976, 8s. amended), tlns matter was removed to. tbe Court of Cnmmon Pleas of
' RichlandComty Defendants filed aMouontoChangeVmuemAnmComy
 FACTS 0

The originel estate plan §f James Brown included & La.ét will and"res:amau which
“poured over” the bulk oflns estate to asepam:e,mevoca.ble trustknown as theJ'amcsBmwn
' Irrevocable Trust that was created and funded on Angust 1, 2000.. TlleJanchmwnlrrevocable
Trust, by its terms, was to be divided into tthmwnFamﬂyEdumhoml’l\'ust and the James
Brown “I feel Good" Trust after i death - '

After extensive litigation to determine the identificatioh of benéficiarics, the cwnerskip of
assets, and the identification of fiduciaries, all beneficiaries of the estate and trust’came fo a

global settlement and entered into 2 written scttlement agreement. The Settlement Agreement is

20f6

000431




attached fo the complaint as Exhibit A, The Settlement Agresment was approved by the
Honorsble Doyet A. Barly, IIL, on May 26, 2009, by an Order Appmvmg Settlement Agrecment,
which is attached to the complaint as Extibit B. Pursuant to the Setilement Agreement, the
estate plan.ot'Jainm' Brown was revised to create a “Settlement Entity” in which are vm:ed n.ll ‘
assets, including all royaities, ﬁngiblo and intangible pmpa’ty of James Brown. The arder .
provides that: “A chatitsble trust substantially siralar to the Augast 1, 2000 lirevooable Trust

. (hereinafter fhe “Charitable Trust") shall be created and/or maintained and shall be valid and

enforceable.” The order also affirmed the provision of the settiemqat l‘qgregxnem that &
professiorial fiduciary, Russell Bauknight, wonld replace Buchanan dnd Pope es fiduciaties of
both the Estate of James Brown and as triustees of the August 1, 2000, rrevocable Trust of James
Brown. _

Plaintiffs are all of the beneficiaries of the seflement trust, including the South Carolina
Attomey General. De.fmdams m former fiduciaries of Brown’s estate and trust This snit
alleges mismanagement of the estate and trust by Defendants. -

By Order of the Honomble Doyet A, ’B'arly. I, d#tedMaj 26, 2009, w L.

. Bauhnghwasmmedmmeofmelmmownzooomlemstmdmelmesﬂm

IﬁpcyTrust, aswellastalRepresentanveofmeEstateofJamcsBrown. Managementof
the trast estate ‘has taken place exclusively at Beuknight's offices at 1517 Gervais Street,

: Cohnn'bia;SouﬂlcamHm,whméﬂ'ofﬁm'uuatassﬂsmdtrustmoo;ds arcmaintaincd. This

office is located in Richland County, South Carolina.
| ANALYSIS
“The dxstincnon between subject matter jurisdiction and venue is an 1mpmtant one in the
law, The ferms are not synonymous. Subject mater jurisdiction is ‘the power to hear and

Jofé
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detémmine cases of the general class to which the proceedings in question belong.’ On the othet"

" hand, venue is the place or geographical location of trial.” Dove v, Gold Kist, Inc, 314 8.C. 235,

237-238, 442 SE.2d 598, 600 (1994) (internal citetions omitted). In South Cerolina, venue

refers to the county in which the action shguld be brought. In re Asbestosis Cases, 276 S.C. 579,
581, 281 SE.24 112, 115 (1981) (abrogated on' other grounds by Whaley v. CSX Transp., Inc.,
362 S.C. 456, 609 S.E2d 286 (2005)). The bew allege that subject matter jurisdiction is
-improper. They confuse s'ubject matter jurisdiction and venue. Subject matter jurisdiction over
 this suit i property lad in the Circuit Coutt, having been Origin:_lﬂy'ﬁled;in Probate Court and
hen secnioved from the Probate Court, Ses Qrder for Removal of July 19, 2010. Defendeats also
conmdihatven_mhoumueinm County. Plaintiffs assert that venue should remin in
Richland County. _ : , ' . '
B The South Carolina Trust Code bas its own vemue stamgc for proceedmgs involving
st .

Except as othérwise provided in subsection (b), veaue for a judicial
ing involving a trust is in the county of this State in which

the trust’s principal place of administration is or will be located

and,i_t‘thetmstisu‘eatedbywillmdﬂmestateisnotyntdosed.in

tbzoountyinwhinhthedwedmt’semisbeinggdmhﬁstqed. A
§.C. Code Amn, § 62-7-204(a) (1976, as amended) (emphasis added). As shown sbove, James
Brown did not have atestqmcntarytrusfcreatedunderlﬁswﬂkbmfaﬂmmimervivosmgso
" the last phrase abont tho county in which the estate is adminlstered is inapplicable. Courts must
turn to a separate section ofthe'l‘mstC&dchS determine what constitutes a trust’s “principal
place of administration”; _

Unless otherwise designated by the terms of a trust, the principal

place of administration of a trust is the trustee’s usual place of

business where the records pertaining to the trust are kept, or
at the trustee's residence if he hes no such place of business. . .

4 of6
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S.C. Code Ann. § 62-7-108(a) (1976, as Amendgd) (cmphasis added). The statute designates the

trustee's place of business, that is, the place where the records are kept, not the county of the.

" trust settlor’s residence or the county of residence of the trust beneficiaries, for a very practical

reason. Ihsnecmsaryfortheeourtsmtheplacewhmmemtrwords mkeptmdthetmst

: assetsareheldtodealwiﬂnrusthugauan. Inthecaseatbar themordsofthetmatm

voluminous and. ocoupy hundreds of bankers boxw.

'Iheprofesswunl nusmemtlusmattenaknssellL Bauluught. Mr. Baukmght’s usual
placo of busincss is at his sccownting firm, Bauknight Pietres & Storvaer, P.A., located at 1517
Gervais Strect, Columbis, South Caroling 25201, The reconds pertaining fo the trast are kept at
this location, which is in Richland County, South Carolina. Further, fhe trust agrecmeat tself
does not designate & different principal place of sdmimistration.  ©

Based on Sections 'ios(a) and 204(a) of the Trust Code, venue is-'pmpcr in Richland

County. Bvenifthis Connwetomdetnmhémntvmehﬁghtiaepmperineiﬂmkichlandor

AikmConnhes,wmuh udoesnot ﬂ:ecommmcementofthisproceedinngIchldeounty
pnorto anyﬁhngmAikenmbhshespmpervmc in Richland Coumy Se¢ S.C. Code Amn. §
62-7-204(c) (1976, ag amended). This Court notes that ths prior trustees, Pope end Buchanan,

" also administered the Frevocable Trust in Richland County, as the August 10, 2007, order of

Judge Barly direote& the trust records to be delivered to 1218 Taylor Street in Columbis, which
was Pope’s office. | '
Defmdamx‘arg_ue thatthemam raised in the complaint reiate to an ection Mmsly
filed in Aiken County. This Court disagrees. The complaint alleges causcs of action which are
completely distinct from the prior estate litigation amorig the bmeﬁciaﬁes-and the former
personal represcatatives of the estate.” Section 62-7-201(b) of the South Carolins Trust Code

50f6
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pmviﬁts that “[a] proceeding under this section does not. @lt in continuing supervisory
proceedings.” This trust litigation against the former trustees is unrelated to the prior litigation
involving James Brown's estate or trust. -
' CONCLUSION

Venue is proper in Richland County because it is the principal place of administration for
(he trusts at issue in fhis litigation. Bven if venne were also proper in Adken County, the initial
commencement of this action in Rxclﬂand County requires that venue remain in Richlﬂ.ld .
o
IT IS THEREFORE ORDERED THAT Defendants’ Motion to Change Venue is

DENIED.

The ﬁonorafﬁeLUgsey Manning
-Circuit Judge

Signed this g day of WZOIO

at Colmmnbia, South Carolina. -
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Adele J. Pope,

Alan Wilson, in his capaclty as

STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Plaintiff,

VS,
Attorney General of South Carolina,
and James Brown Legacy Trust, by
Russell L. Bauknight, its Trustee,

Defendant.

e S et et Nt Nt et o S Nt at Nt

IN THE COURT OF COMMON PLEAS
FOR THE EIGHTH JUDICIAL CIRCUIT

C/A No. 11-CP-36-364

JAMES BROWN LEGACY TRUST’s
SUPPLEMENTAL MEMORANDUM IN |
SUPPORT OF MOTION TO DISMISS -
AND IN OPPOSITION TO SUMMARY
JUDGMENT -

- Defendant James Brown Legacy Trust, by Russell L. Bauknight, its Trustee (“Legacy

Opposition'to Summary Judgment.

. ‘Trust”), subrhits this Supplemental Memorandum in Support of the Motion to Dismissandin -

L The Complamt must be dxsmlssed because the Legacy Trust is not a public body

subject to the Freedom of Information Act.

The Freedom of Information Act only applies to a “public body” which is defined as

any department of the State, a majority of directors or their representatives of
departments within the executive branch of state government as outlined in

- Section 1-30-10, any state board, commission, agency, and authority, any public
or governmental body or political subdivision of the State, including counties,
municipalities, townships, school districts, and special purpose districts, or any
organization, corporation, or agency supported in whole or in part by public funds
or expending public funds, including committees, subcommittees, advisory -
committees, and the like of any such body by whatever name known, and includes
any quasi-governmental body of the State and its political subdivisions, including,
without limitation, bodies such as the South Carolina Public Service Authority
and-the South Carolina State Ports Authority. Committees of health care facilities,
which are subject to this chapter, for medical staff disciplinary proceedings,
quality assurance, peer review, including the medical staff credentialing process,
specific medical case review, and self-evaluation, are not public bodies for the -

purpose of this chapter.
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S.C.Code Ann. 30-4-20(a).

Under the plain language of the act,h'usts are not included as a “public body” under the
Act, Furthermore, the Legacy Trust is not: a state board, commission, agency, or authority; a
county, mumclpa.hty, township, school district, or special putpose district; or a eomrmttee,

subcommittee or adwsory committee.! Th1s Court does not need to look any further than the

language of the statute to find the Legacy Trust is not subject to FOIA Miller v. Doe, 312 8. c
444, 441 S.E.2d 319 (1994) (“If a statute's language is plain and unambiguous and conveys a .
clear and definite meaning; there is no occasion for emﬂoying‘ the rules of statutory
interpretation. The court has no right to look for or impose another meauing.”); See also, 1989

S.C. Op. Att'y Gen. 259 (1989) (Cleatly, this Committee is not a department of the State, a state

board, commission, agency, 'govemmental body, political subdivision, county, municipality,

townsknp, school district, or special purpose district. The fact that the Committee was not created.

by a provision of the South Carolina Constttutlon, a statute ordinance, or resolutton supports this
‘conclusion.- Additionally, the Committee does not perform exclusive govemmenta] functions or
make policy aﬂ"ectmg citizens' ftmdamental nghts, factors often cons1dered in terms of the
governmental bodies enumerated in the Act.”)

The Plamhff appears to argue that the Legacy Trust is somehow supported” by the

Attorney General, and is thereby rendered a public body. Under the statute only organizations

that are supported “in whole orin part by pubhc flmds or expendmg pubhe funds” are subject to

!Furthermore, not all “cotnmrttees,” which are explicitly mcluded as a public body under
FOIA, are subject to FOIA. Only a committee that “in making its recommendations, [is]
performing a governmental function” is subject to the Act. 1984 S. C. Op. Att'y Gen. 159 (1984).
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FOIA. “Public funds are, generally, funds belongmg to a state or county or other pohucal
subdivision, more especmlly taxes or other such moneys rmsed by the operahon of some géneral
law and appropnaied by the government for the dlscharge of its obhgatlons or for some pubhc or
governmental purpose ” 1989 S.C. Op. Att‘y Gen 259 (1989) ? The Legacy Trust i is not
supported by taxes or momes belongmg to a pohttcal subdmsmn The Legacy Trust is funded by

assets of James Brown. kaevwse the Legacy Trust is not expendmg pubhc funds as it w111 only

"be in control of and responmble for dlsbursmg the private assets of the trust.3 Thus, the Legacy

Trust is not sub_]ectto FOIA. .

‘IL  Inthe altematrve, tlus case cannot proeeed in Newberry County because venue is
- only proper in Richland County.

The Freedom of Informatlon Act prov1des that :

Any citizen of the State may apply to the circuit court for either or both a

~ declaratory judgment and injunctive reliefto enforce the provisions of this chapter*
in appropriate cases as long as such application is made no later than one year '
following the date on which the alleged violation occurs or one year after a public
vote in public session, whichever comes later. The court may order equitable
relief as it considers appropriate, and a violation of this chapter must be -
consuiered to be an m'eparable 111_]111’}’ for which no adequate remedy at law exists. .

S. C Code § 30-4—100(a) The Act does not speclfy the appropnate venue. However, the South
Carolina Trust Code contains an exphctt venue provision:

Except as otherwise provided in subsection (b), venue for a judicial proceeding
involving a trust is in the county of this State in which the trust's principal place of

~ *That opinion also stated: we cannot over-emphasize the need for factual determination
by a court” in determining whether an organization was supported by public funds. Thus, as
already noted in the Legacy Trust’s Opposition to Plaintiffs’ Motion for Summary Judgment, the
motion for summary judgment is premature as there has been no answer by either defendant and
no discovery into the facts in th15 case. \

3In contrast, see, Towm Inc. v. City of Myrtle Beach 345 S.C. 156, 161-63, 547
S.E.2d 862, 864-65 (2001)(Committee that was formed to help determine the award of a City
contract that involving the expenditure of city funds is subject to FOIA).
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administration is or will be located and, if the trust is created by will and the estate
is not yet closed, in the county in which the decedenfs estate is bemg
administered. :

S.C. Code 62-7-204(3).4 Thus any “judicial proceeding iﬁvolving a trust”, including the action
o

here, must be in Rxchland County, the locatlon of Russell Baukmght, the adm1mstrator
Furthermore, Plamtlﬁ"s own a.llegahons support the propnety of venue in Richland County.
Planmff seems to clmm that the Legacy Trustisa pubhc body and/or extenmon of the Attomey,
General, 8.C. Code §15-77-50° states that: |

The cu‘cmt courts of this State are hereby vested with jurisdiction to hear and

determine all questions, actions and controversies, other than those involving rates

of public service companies for which specific procedum for review are provided

in Title 58, affecting boards, commissions and agencies of this State, and officials

of the-State in their official capacities in the circuit where such question, action

or controversy shall arise. A
(emphasis added). 'I'herefore, Pla.mtlft’s own arguments require that venue be in Richland
County South Carolina.

In addiﬁon,‘in addrwsmg a case almost identical to this one, Pope v. Wilson, 11-CP-36-

379, this Court consolidated that matter with the currently pending case in Richland County

(Bauknight v. Pope, 2010-CP-40-04900 (Richland 2010)). Order of the Honorable Frank R.

Addy, November 22, 2011. In that order, this Court also stated:

I was subsequently informed that another case in Newberry, 11-CP-436-364,

involves apparently identical claims. While that case is not currently before this

court and is therefore beyond the scope of this order, the court would strongly

:encourage all concerned to consolidating that matter in Richland or for Plaintiff to
.. dismiss that case, as it appears duplicative of issues addressed in this order. -

‘Subsection (b) does not apply here, as it only applies to trusts with no trustee.

SChapter 77 is entitled “Suits Involving State, State Agencies and Officials and United
States” : -
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Id. Plaintiff declined to consent to'c(-)nsolidaﬁon or dmssal However, .it is only logical and
ju;t that this matter also be consolidated in Richland County. |
) Conclusnon
For the reasons set forth herem, the Motlon to Dismiss should be granted. In the
alternative, venue must be moved to Richland County.

. A.CamdeﬁLewis

Ariail E. King -

- LEWIS, BABCOCK & GRIFFIN, LLP
P.O.Box 11208
Columbia, South Caro 11

a}m ;

AnallEng é

. Attorneys for Defendant James Brown .
. Legacy Trust, by Russell L. Baukmght, its
. Trustee
. Columbia, South Carolina

January 11, 2012 o ’ W,
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Alan Wilson, in his capacity as
Attomey General of South

Carolina and James Brown
Legacy Trust, by Russell L. Bauknight, )

its Trustee _ R <)

‘ : . Defendants. )
)

TO: DEFENDANT ‘ALAN WILSON, IN HIS CAPACITY AS ATTORNEY GENERAL
OF SOUTH CAROLINA AND/OR HIS COUNSEL

STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) Civil Action No. 2011-CP-40-350
) .
: )
Adele J. Pope, )
Plaintiff, ) PLAINTIFF'S BRIEF IN OPPOSITION
. ) TO MOTION OF ATTORNEY GENERAL TO
V. ) CONSOLIDATE CASES
)
)
)
)

_  Plaintiff subfnité this b.rief in bpposition to the Attomey General's motion, dated
" February 1, 2012, to consolidate thi_s case (“Case 350") with Richland Coun.tyACase No.
2010-CP-40-4900 (*Case 4900"). The motion should be deﬁied for thé reasons set out
below, and this FOIA action should proceed to a final hean‘ng.

[R Rule 42 should not ordinarily dpply to Freedom of Information Act
(“FOIA”) cases. - .

Rule 42, Soutﬂ Carolina Rules of Civil Procedure, provides in part:

When actions involving a common question of law or fact are
pending before the court, it may order a joint hearing or trial of
any or all matters in issue in that action; it may order all the
actions consolidated; and it may make such orders conceming
proceedings therein as may tend to avoid unnecessary costs
or delay. L

In effect, Rule 42 provides for cases to be consolidated for trial where doing so will

1
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promote judicial econm"ny and/or convenience to the parties and where common questions
of law or fact exist in more than one case. Because the sole purpose of FOIA is allowing
the media and public at large to have immediate access to documents, the process of
consolidation itself would serve to delay and defeat the purpose of FOIA. Further, FOIA
cases ordinarily would have no discovery and a single nonjury hearing, consistent with its
purpose to provide public documents at the earliest time.

Consolidation of any FOIA case,. incjuding this one, will cause-at least substantial
delay and some rﬁeasure of 1urmoi|. for the FOIA Plaintiff, the media and the general bublic
who are entitled to the public documents which are the subject of a FOIA action. To
deprive FOIA plaintiffs and the public of such documents through substantial delay will only
defeat the letter and spirit of FOIA. In this Case, consolidation with Case 4900, a tort case
with substantial jury questions, none of wﬁich are common to this FOIA case, will deprive
Plaintiff, the media and the generai public of information Which they shouid have been

.given before;ﬂuguét 1, 2011, before this suit was commenced.

. L. Consolidation of this FOIA case with a two-yeaf-old tort suit will cause
substantial delay, thereby depriving Plaintiff of her rights o equal
protection and due process, as well as her rights under FOIA..

This case, brought under FOIA in Newberry County oﬁ August ’3, 2011, seeks a
small number of significant public documents frbrﬁ Defendants, as well as a confirmation
that Defendant Legacy Trust is a public Sody. Thé Legacy frust was created by former
Attorney General Henry McMasterto hold assets he, by use of hié public autho'rity, directed

to be transferred from a private estate and trust.  Plaintiff, McMaster’s successor Alan

Wiléon. and the Legacy Trust are thé only parties to this action. Plaintiff's summary
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judgment motion has been pending for six months. Should it not be granted, the case is

ready for a nonjury trial on the merits.

The onIy material question of fact or law is whether the two Defendant public bodies
.should produce the requested publlc documents and pay for the delay It might also be

stated as three simple non-jury questions of law:

a. Must the Attomey General of South Carolina, under FOIA produoe the
organizational document of an entity created by a former AG?

b. Must the entlty also produce the organizational document under FOIA?
- ¢. Must the Attorney General produce publl_ c documents related to his office's
representation to the S.C. Supreme Court that James-Brown's music empire was
worth Iess than $4.7 Million when he died on Deoember 25, 20067 .
Judrcral economy, the spirit and Ietter FOIA demand that these questlons be

answered and the documents produced immediately. '

ThIS FOIA case was not commenoed in this County, but rather in Newberry County
’where Plamtrﬁ and others have made — and been denied — FOIA requests for these and
other public documents related to Alken County resident James Brown, who establrshed
The James Browh "l Feel Good’ Trust in Aiken County in 2000

Refusmg to produoe the publlc documents in August 2011, Defendants instead
‘ sought dismissal, assertlng —incorrectly — that the James Brown litigation was centered in
Rlchland County Whlle delaying, Defendants declined to produce the requested
documents to Plaintiff and others. ' ) ‘

At a hearing held in January 2011-5 months after the request should have been
honored - Defendants persuaded the Court to transfer venue —a non-appealable action

-to Rlchland County where only one of the more than 20 James Brown cases has been
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filed.

Defendant_ Attomey‘ General then declined to join in a rquest for an expedited
hearing. and, instead, moved to consolidate this VFOIA' case with Case 4909, a tort case
filed nearly two years ago, on May 19, 2010. ltis a jury case with extraordinarily complex
questions of fact and law, including some of first impression in the State and nation. They

include:

1. May a private law firm, representing a dozen citizens of various states, .
simuitaneously seek tort relief from S.C. Citizens as attorney for the State

of South Carolina without any Attomey General or-assistant servmg as

counsel |n the case?

2.. Do persons intentionally excluded by James Brown from his Estate Plan,
but given an interest by former AG McMaster have standlng to sue those who
defended Brown's estate plan as written?

3. Daes private plaintiff Russell Bauknight have the right‘ to assert t_haf he
speaks on behalf of the S.C. Attorney General?

4. if Bauknight can speak for former-AG McMaster, does he maintain the
right to speak on behalf of subsequent AGs, or the State?

8. [Is the State of South Carolina bound by the default of the pnvate ngate g
Law firm as to the Case 4900 Defendants’ unterclalms for: '

Abuse of Process;

. Civil Conspiracy;,
Intentional Interference with Contract:
Violation of § 62-1-106; and
Attormeys' fees? *

capo

7. lIs it a violation of separation of powers or other statutes or rules for the
Attorney General to seek tort funds for the benefit of non-citizens of SC?

8. Did Bauknight commit a fraud upon the court by asserﬁng in a sworn
document filed in Aiken County that James Brown's music empire was
worth less than $4.7 Million when it was actually worth about $85 Million?

9. Do Bauknight and Terry Brown have an improper relatlonshlp with felon
David Cannon?
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10. Did Bauknight intentionally cause tens of millions of dol}ars of damage to
James Brown's Royalties by failing to acknowledge that Tommte Rae was not

the wife of James Brown, and purporting to acknowledge her as an heir
without reviewing her own diaries, waivers, lawsuit by James Brown _and other
Aiken County documents that prove she is not Brown's wife, and is entitled to

nothing?

Twenty-two months after Case 4900 was.ﬁled, PIaintiffs have not produced asingle
document beyond a two-page witness list. Every private Plaintiff has refused to appear at
deposition. ‘ . |

Further, counsel for the pﬁVaté plaintiffs — whose right to represent them has never
been challenged — has refused for almost a year to aliow his many pﬁvate clients to sit for
depositions as to the counterclaims. He asserts, with no basié to do so, that he cannot
represent his dozen private clients unless he Hag the Staie of South Carolina as his client
also. | ' .

No hearing has been seton -'this question, and blaintiffs’ éounsel has allowed Case
4900 to languish for nearly two yéars..‘ |

The letter and spirit of FOIA fequire that actions brought under FOIA be allowed to
proceed quickly and efficiently, as this case would have but for the Defendants' time-
wasting procedural wrangling. -

Because this FOIA case is ready to proceed toa ﬁﬁal hearing, consolidation with

. Case 4900, which is mired in discovery and other issues, serves no puﬁose other thanto
~ delay PIéintiff’s recelpt of the décuments sought héreiri.. To subject Plaintiff to needless

detay simply because she is involved in other litigation with the State would be to deprive
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her of her rights to equal protection’ and due process? under the United States and Soqth

Carolina Constitutions. Further, S.C. Code Ann. § 30-4-15 provides that FOIA s intended

to provide citizens with documents and information “at a minimum cost or delay.”

To consolidate one case which is ready for final hearing with another which is years

aWay from trial would serve no reasonable end.

. There is no common question of law or factin Case 4900.

As stated above, Case 4800 presents novel, comptex questions of factv and. law.

"' No such complexity exists in this FOIA case. Nor are the questions.common — or eyeh

“sirilar.

‘There is no common question of law betiween the two cases. The Attorney ée'nerall .
asseits the fact that the public documents sought herein are also discoverable in Case
4900 requires PlaintifFs FOIA ctaims to be joined with the angoing discovery issues in that
case To do so would fly in the face of FOIA S. C Code Ann § 30-4-100 provides that
any citizen who is demed access to publlc lnformatlon may bnng suit | in the Clrcu1t Court

for injunctive and declaratory rehef Plamtlff had the nght. and arguably, the obllgatzon to

- bnng this suit separately from any pendlng Imgatlon Federal caselaw has confirmed that

'FOIA and duscovery pmwedmgs are dlstlnct even where there are parallel prowedmgs

! *The sine qua non of an equal protectlon claJm isa showmg that sumlarly situated

| persons received disparate treatment." Grant v..S.C. CoastaI Council, 319 S.C. 348, 354, 461
~ S.E.2d 388, 391 (1995).

2 “ID}ue process is flexible and calls for such procedural protectioris as the partlcular

‘situation demands.” The requirements in a particular case depend on the importance of the

interest involved and the circumstances under which the deprivation may occur. Sloan v. S.C.

- Bd. Of Physical Therapy Exam'rs, 370 S.C. 452,636 S.E.2d 598.(2006) (internal citations

cmitted.).
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between similar parties. See‘Nort'h v. Waish, 881 F,2d 1088 (D.C. Circui’r 1991). The legal
questions posed by this FOIA_ case are entirely different from the myriad issues in Case
900,

Additionally, the parties to this case are not similar to those of Case 4900. A
substantial question exists as to whether the AG/State is even a party to Case 4900.
Defendant Pope asserts that he is not because he has never appeared through an
authorized representative. No member of his staff has signed any bleading or filed an
appearancein Case 4900,‘ even though the Attorney General's own “Standard Litigation
Retentien Agreement’” requires it. The private Plaintiffs' counsel therein brought suit unc?er
the Attorney General's name without proper authorization. As F_’Iaint‘rff argues in Case -
4900, that arrangement is illegal. More recently‘. the Attomey General's office has
disclosed that it has no signed agreement with the Case 4900 Plaintiffs’ counsel.

IV. Consolidation will allow mterference of private individuals with
Plaintiffs FOIA nghts

As duscussed above, rt is mpossnble forthese cases to be consolidated for trial. The
cases could not be reasonably consohdated for dlscovery. seelng as this FOIA case is not
expected to require any dlscovery, whereas Case 4900 awalts the sortmg out of massive
discovery issues and what wrll likely be a year or more of actual discovery.

The only possible changes to this FOIA case which will result from consolidation are
delay and the participatien of the 'numerous adaitional parties to Case 4900. The private
Case 4900 Plaintiffs have already made attempts to intervene ina separate FOIA case
filed by Plaintiff (formerly Newbeny County Case No 2011-CP- 36—0379 now consolidated

with Case-4900), with the express purpose of minimizing or preventing Plaintiff's receipt
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of the documents she seeks therein.

Shockingly, the Attorney General has not opposed the unprecedented attempts by
these dozen-or-more individuals to intervene in and attempt to control the outcorﬁe ofa
FOIA case. The Attorney Gveneral';s conduct in that case, and now his attempt to -
consolidate this FOIA case with Case 4900, raise a number of important queétions. Would
the Attorney General support the efforts of State officers to individually intervene in FOIA
litigation to sfifle the p\ublic’s access to documents which could be personally or
professional embarrassing? If journalists seek public documents related to ongéing
litigation, will these journalists be forced into tort cases to fight private individual parties,
many of whom (like the private Case 4900 Plaintiffs) have no obligations under FOIA? -

Further, the Case 4900 Plaintiffs have stonewalled all discovery requests, including
requests seeking some of the documents sought herein. The Case 4900 Plaintiffs have
. refused fo sit for depositions in their nearly two-year-old action.
| Itis clear from the actions of the Case 4900 Plaintiffs that they will make every effort
to stymie Plaintiff's attempts at ot;taining important documents, and it would violate
Plaintiff's FOIA and Constitutional rights to allow their involvement in this FOIA case. |

Conclusion

As set out herein, as well‘a§ in all of Plaintiff's filings herein, consolidation of this
FOIA case with Case 4900 is unwarranted, .improper and would violate Plaintiff's rights.
For these reasons, Plaintiff asks that the Court deny the Attomey General’s motion and
proceed to a hearing on Plaintiff's motion for summgryjudgmeﬁt and, if neces'sary, a final

hearing on the merits herein.

000448



March 14, 2012

Respectfully Submitted,

Post/Office Box 1898

1218 Taylor Street

Columbia, South Carolina 29202-1898
Tel: 803/779-1 770

Fax: 803/403-8092

Email: adam@silvernaillawfirm.com

Adarf ¥ Silvernail
Law ce of Adam T. Silvernail, LLC

Attorney for Plaintiff
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' COUNTY OF RICHLAND -

- IN THE COURT OF COMMON PLEAS
FOR 'I‘HE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

C/ANo. 12- CP-40-35_Q

)
)
)
Adele J. Pope,’ )
. )
Plaintiff, ) ,
) o -
Vs, ) JAMES BROWN LEGACY TRUST’s
: , o ) SUPPLEMENTAL MEMORANDUM IN
Alan Wilson, in his capacity as ) SUPPORT OF MOTION TO DISMISS
,Attorney General of South Carolina, ) -
and James Brown Legacy Trust, by )
Russell L. Bauknight, its Trustee, )
| )
Defendant. )
)

Defendant James Brown Legacy Trust, by Russell L. Baulcmght, its Trustee ("Legacy

. Tmst"),sub:misthszupplementalMemomndummSupport oftheMotmnto Dismiss.

L Under the current Sonth Carolina Supreme Conrt Opmmn, ﬂle Legncy Trust does
not exiat.

The Sonth CamhnaSupremc mertrecently lsswd anopmmnmthe meofWiIson, etal
v. Dallas, et al., Opinion No. 27227 (flled Febraary 27, 2013). In that opinion, the Court
considered a “compromise agreement,” approved by the Circuit Court, which had created the

James Brown Legacy Trust (“the Legacy Trust”), The Supreme Court held that the compromise

: agremnmtwasmtjustandrmmblemdmversedthélowucomfsappmvalofthe .

compromise. Theophxionstntesﬂmtﬂle settlement could not replace James Brown’s estate plan
andmmtsbycreaungnewtrusts.

The Legacy Trust was part of the oompromxseagreanent”andwastobeﬁmdedmtha

ftmn'emterwt. DuetoJudgeEaﬂysOrderprohlbmngdlsm‘buﬂomdmmgﬂmappealsprocess,

ltwasmva-ftmdedandno distributions have been made. If the status of the Legacy T;ust

000450



continues as presently determined by the South Carolina Supreme Court, the Legal Trust will not

exist after remittitur.! BccausetheLegaicyTrustdoesnotexist,itcannotbesnbjecttoth;e

Freedom of Information Act.

IL

' The Complaint must be dismissed because the Legicj Trust is not a public body

subject to the Freedom of Information Act.
The Freedom of Information Act only applies to a “public body” which is defined as

any department of the State, a majority of directors or their representatives of
departments within the executive branch of state government as outlined in -

- Section 1-30-10, any state board, commission, agency, and authority, any public

or governmental body or political subdivision of the State, including counties,
municipalities, townships, schoo! districts, and special purpose districts, or‘any
organization, corporation, or agency supported in whole or in part by public funds
or expending public funds, including committees, subcommittees, advisory

: committees, and the like of any such body by whatever name known, and includes

any quasi-governmental body of the State and its political subdivisions, including,
without Hmitation, bodies such as the South Carolina Public Service Authority
and the South Carolina State Ports Authority. Committees of health care facilities,
which are subject to this chapter, for medical staff disciplinary proceedings,

quality assurance, peer review, including the medical staff credentialing process;
specific medical case review, and self-evaluation, are not public bodies for the
purpose of this chapter. - .~ . . - o '

S.C.Code Ann. 30-4-20(2). .

Under the plain language of the act, trusts are not included as a “public body” under the

Act. Fmthermore.-ﬂleLegt’scy Trust is not: a state board, commission, agency, or authority; a

: c&unty, municipality, township, school district, or special purpose district; or a committes,

I'There has been no remittitur, yet. On March 14, 2013, four Petitions for rehearing were

filed: one on behalf of the Attorney General, one on behalf of Mr. Bauknight, one on behalf of
James B., and one on behalfoer/& Pope. None of the petitions challenge the Supreme Court’s
holding as to the Legacy Trust. ' _ '

2
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subcommittee or advisory committee.” This Court docs not need to look any further than the -

language of the statute to find the Legacy Trust is not sixbjectto FOIA. Miller v. Doe, 312 8.C.

444, 441 SE2d 319 (1994) (“If a statute's language is pléin and unambiguous and conveys a-
clear and definite ﬁmeam'ng, there is 10 occasion for employing the rules of statutory
ir'n_Ierpretation. The court has no right to look for or impose another meaning.”); See also, 1989

8.C. Op. Att'y Gen. 259 (1989) (Clearly, this Committee is not a department of the State, a state

board, commission, agency, governmental body, political subdivision, county, municipality,

" township, school district, or special purpose district. The fact that the Committes was not created

by a provision of the South Cerolina Constitution, a statute, ordinance, or resolution supports this
conclusion. Additionally, the Committee does not perform exclusive governmental funcﬁons or

‘makepohcyaﬂ'ectmgcmmns'fundamentalnghts factors often considered in terms of the

govc:mnental bodies enumerated in the Act.”)

"mmmmﬁmmmMeyﬂmmeMgéquhmeMwmdaﬁe“wml of* or
receives “support” [Cmpt. 28] by the Attomey General, and is thereby rendered a public body?
Undetthestame .only orgenizations ﬂmataresqsported‘&nwholeormpmbypubhnﬁmdsor
expending pnbhcﬁmds”aresubjeettoFOlA. “Pubhcﬁmds are, genera.lly, funds belongmgtoa

state or county or other political subdivision, more especially taxes or otb,cr such moneys raised

’Fmﬂmnnom,notall eommlttew”whxchm-eacphcidymchxdedasapubhcbodyundet :
FOIA, are subject to FOIA. Only a committee that “in making its recommendations, [is] '
performing a govemnmental fimction” is subject to the Act. 1984 S.C, Op. Att'y Gen. 159 (1984). -

¥The fact that the Attorney General can remove and replace the trustee has no effect, as
the beneficiaries of the Legecy Trust, suabasﬂm]ammewnchﬂdren.canalsomnoveand
replacemetrustee [Bauknight AfT. §5]. )
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by the operation.of some general law and appropriated by the government for the discharge of its
obligations ar for some public or governmental purpose.” 1989 8.C. Op. Att'y Gen. 259 (1989).
The Legacy Trust is not supported by taxes or monies belonging to a political subdivision. The
Legacy Trust is to be funded by assets of James Brown* Likewise, the Legacy Trust is not
expending public funds as it will only be in control of and responsible for disbursing the private
assets of the trust.? ‘Thus, the Legacy Trust is not subject to FOIA.

Furthermore, as noted in Mr. Bauknight's affidavit previously filed in this matter (and
reattached hereto as Exhibit 1 for the Court’s convenience), Plaintiff berself has admitted in other
litigation that trusts such as the one at issue are not public entities. In an appeal of the settlement
that created the Legacy Trust, Pla.inﬁffwroteithat “[p]ﬁvate foundations such as the ‘I Feel
Good® foundation/trust are not public charities ” [Bauknight Aff. { 7). - Throughout the appeal,
Plaintiff referred to the trust as “private.” Like the * Feel Good” Trust which Plaintiff
acknowledges is private, the Legacy Trust is funded with private property of James Brown and is
thus a private, not public entity. |

IL  Plaintiff cannot use the Freedom of Information Act to circamvent the discovery
rules in another case pending betweea the parties.

The Freedom of Information Act should not be used as a substitute for discovery and was
not intended to provide prooedures for obtaining information during huganon or to benefit
private litigants. Lominacky. Myers, 2002- CP -32-1890 (Order of Judge Westbrook, 11

“As noted previously, the Legacy Trust has never been funded and no distributions have
been made.

In contrast, see, Quality Towing. Inc. v. City of Myrtle Beach, 345 S.C. 156, 161-63, 547
S.E.2d 862, 864-65 (2001)(Committee that was formed to help determine the award of 2 C1ty
contract that involving the expenditure of city funds is subject to FOIA).

4
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Circuit, 2002), citing NLRB v. Sears Roebuck & Co., 421 U.S. 132, 144 (1975) (Freedom of -
Information act is designed to inform public about agency action and not o benefit pﬁﬁte '
litigants). The United States Suprane Court has clearly stated (with regard to the federal
Freedom of hlfomahon Act), that “FOIA was not intended to supp]emant or dlspl&ce rules of

discovery.” Mummmus 146 153 (1989). The South Carolina
SupmmeCom’chasnotaddressedtheissuemamvﬂcontextbuthasheldthatFOlAlsnottobe

'used to circumvent dlsoovery in cmnmal cases. M&MMM_M
. 3638.C. 452, 459, 611 S.E.2d 496, 500 (2005) Discovery also prowdes amethod of relief if the

mformauon reqmted is not provided; the requeshng party must bring a motion to compel Rule
37 SCRCP.
lenhﬂ'madefendantmamthercasependmghefomﬂnsCouerhchwasﬁledby

Defendant Baukmght and the Anomey Gem:ral [Baukmght v. Pope, 2010-CP-40 4900]. In that
case, Plamnff requnsted certain documents, mcludmg “[t}he James Brown Legacy Trust unde:

which Bauknight assetts status in the complaint” and has ﬁled a motlon to compel productuon of
that document, (Ex. 2). . Those motions (m case 4900) are pendmg before this Court. Since the
scope and conduct of mscovery are with the discretion of the trial court, whether Plaintiff is
entitled to those documé':ts should be demded in thatmath:r Itis ;)bvious that Plaintiff is
atternpting to use FOIA to obtam matena] for use in the litigation brought by the Attorney

General and Mr. Bmkmght (2010-CP-40-4900), instead of utilizing the proper dlscovery
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IV. :The case is moot because the only documents responsive to the FOIA request to
Defendant Bauknight have been produced by the Attorney General.

TheFOIAdxmctedtoDefendantBaukmghisought“{t]heﬁnalandalldmﬂs signed and
unsxgned oftheJamesBrownchacyTrust. 'I‘heAnsweroftheAttomcy General, filed on
March 7, 2013, assertsthat“hehasnodocuments thatcouldbeoons1deredresponmvetothe
Freedom of Information Actrequ&stanssueexcept foranattacheddmftofﬂae Legacy Trust
mcludedmﬂwRecordonAppealm Wilson v. DalIas,Op No. 27227 (S.C. Sup.Ct,, filed |
, 'February 27, 2013),acasemwhlchP1amnﬁ'was aparty AnswetofAttomey General, p. 1
| (footnote omﬁted) The document referenced was anattachmemtothcAnswer ‘

On March 13, 2013 theAttomeyGennmlﬁledanaddiuonalexmbxttotheAnswermﬂz
the cleck of court. lhisexhibitwasanoﬂierdraﬁofﬂleLegacyTnmehichalsohadappuredm
theReoordonAppealmW‘honv Dallas. Astbmmﬂleonlytwo documentsrelaledtothe
LegacyTmst,whchhavebeenmPlamuﬁ’sposmonbywayoftheRecordonAppealand
whmhhavealsonowbeenprovxded as attachments to the Attomney General’s Answer, the FOIA
astoDefendantBaukmghtlsnowmootandﬂaecomplmn:shouldbedwmlssed.

Conduslon '

For the easons set forth erein,the Defendant’s Motior; to Dismiss showld be grantod

Ariail E, King

LEWIS, BABCOCK & GRIFFIN, LLP
- P.O.Box 11208
Columbia, South Carolina 29211

_ Attorneys for Deféendant James Brown
Columbia, SC Legacmit,byRussellL Bauknight, its
March 182013 Trustee
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- JAMES BROWN |I; DARYL J. BROWN,

N

STATE OF SOUTH CAROLINA _ INTHE COURT OF COMMON PLEAS |

COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 lrevocable Trust and
the James Brown Legacy Trust, as Personal
Represantative of the Esate of James Brown,
and on behalf of Henry Dargan McMaster, in

)
)
g Case No. 2010-CP-40-4900
}
)
)
his capaclty as Attorney General of the State )
)
)
)
),
)
)
)

of South Carolina; Tommie Rae Brown,
individually and on behalf of het minor chiid,
James Brown II; Daryl J. Brown, Individually
and an behalf of hig minor child Janise -
Vanisha Brown; Lindsey Delores Brown; ' :

Deanna J. Brown Thomas; Jason Brown- _ "~ MOTION TO COMPEL

Lewis, Yamma N, Brown, Individually and PRODUCTION OF CONTINGENCY-
on biehalf of her minor children, Sydney ') FEE CONTRACT AND RELATED
Lumar, Carrington Lumar, and Tonya Brown;) DOCUMENTS .PRIOR TO HEARING
Venisha Brown; Larry Brown,and Temy = ) ONMOTION FOR INJUNCTION
Brown '

and .

HENRY DARGAN MCMASTER, in his
capaclly as Attomey General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,

individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN - LEWIS; -
YAMMA N. BROWN, individually and on
behalf of her minor children, SYDNEY
LUMAR, CARRINGTON LUMAR, and
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,

_ , . - Plalntiffs.

. Y., -
Adele J. Pope and Robert L. Buchanan, Jr.,
_ Defendants.

avvvvvvuvvvuvvvvvvwvvvw
. .

TO: THE PLAINTIFFé, DEFENDANT ROBERT L. _BUGHANAN;-JR. AND/OR THEIR
COUNSEL. .
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YOU WILL PLEASE TAKE NOTI(_:E that ten (10) days after servics hereof, or as
soon thereafter as counsel may be heard, Defendant_ Adele J. Pope, through her
undersigned counsel, wifl move for an order compeliing the above-named Plaintiffs to to

produce the following documents before this Court hears Defendant Pope's pending

Motion for Injunctions against Plaintiff Russef L. Bauknight and kenneﬁ\ B. Wingate and |
Sweeny Wingate & Barrow, P.A. (coliectively, "Wingaté”) from attempting fo act for the |
- Attomey General ("A@") and/or the State of South Carolma (co!ledlvely, the "State") while -

_ serving all private plaintiffs ("Pﬁvate Plaintiffs®):
1. The James Brown Legacy Trust under which Bauknight assarts stafus in the
complaint;
2. Any authorization under which Bauknight is authonzed to act for the current or
former AG;
3. anate s contimency-fee contract with Private Plaintiffs and/ar the AGIState
The Grounds of this mation are as foflows: ' _
1. That Defendants have sought these and other relevant décumen_bs since October
12, 2010; _ o | ‘
2. Wingate, Bauknight and Private Plaintiffs have refused o produce these and
other documents and 8 Private Plalnfiffs have refused to abpear at dépositibns, |
obstructing Defendant's efforts to obtsin these critical documents. o
3.  Plaintiffs' refusal to produce these oritical documents is whally inconsistent with
the policy of the AG as stated in Public Officlal's Guide to the Freedom of Information
Act (FOIA) in which he states that the AG's Office uses and recommends the following
FOIA guidslines:

When in doubt, disclose requested Information
...When in doubt, release the document
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4. - Issues of the use of the name and power of the State in violation of Defendant
Pope's constitutional rights are at issue In this case, and Plaintiffs should not be |
allowed to conceal the authority under which Bauknight and Wingate purport to act for
the State ) -
4. On or about May 18, 2011 , beferidant Pope moved to snjoin Russell L.
Bauknight from attempting to act as agent for the State of South Carolina and to en]oln
Wingate from representing the State jeintlywith the dozen-or-more Private Plaintiffs.
Defendant Pope does not challenge, and has never challenged, Wingate’s
representation of Private Plaintiffs in this action.
5. On or about June 30, 2011, Defendant Pope made a FOIA request for these
documents from Bauknight as Trustoe ot; the James Brown Legacy T;ust‘and also of
the AG. -Counsel for Defendant Pope sent a courtesy copy of the requests to Wingate.
The time for the AG to iespond has not elapsed, but on or abaut July 15, 2014, Pope
recaived the response attached as Exhibit A from David Black, who represents
Bauknight in other matters. . . '
8. OnJuly 13, 2011 a status conference was held before the Honorable Alison
Renee Le.e, wherein Judge Lee Indicated that she woild seek to schedule the mation
for Injunctions against Wingate and Bauknight for hearing as soon as possible and..ln
any event, before other pending motions in this action.

This motion is based on the Unlted States Constitution: the Affidavit of Nathan
Crystal on behalf of the Plaintiff in the case of AshaZeneca vs. Wﬂson, as Atfomey
General, Spartanhurg County Case No. 201 1-CP-42-1213, and the entire file in that

action, of which the Court Is asked to taks judicial nofice: the entire record hereln: and
- 3
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~ .

such additional documentation as shall come befors the Court prior to the hearing on

this matter.

July 26,2011

~ .

Respectfully submitted,

Daryl L. Williams

Jeter & Willlams, P.A."

1204 Main Street, Sulte 200
Post Office Box 7426

Columbia, South Carolina 26202

- Telsphone: (803) 765-0600
- . Facsimile: (8O3) 765-0619

dwilliams @jeterandwilliams.com

Adam T /Siivernail -

Law of Adam T. Slivemall, LLC
1218 Taylor Strest ,

Post Office Box 1898

Columbla, South Carolina 29202-1868

Telsphone: (803) 779-1770

. Facsimile; (803) 403-8092
: It

Attornaeys for Defendant Adele J. Pops
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J. David Black

Mambar
MWI»GO.
July 15, 2011
VIA US MAIL,
Adels J, Pope, Bsquire
1228 Wainut Street -

Newbmy, South Carolina 29108

Re; Reqnest for Documents nnder the sauth Carolina Freedom of
Information Act

Dear Ms, Pope,

Iaﬁnwnungyouinmferehceto your Tune 30, 2011 South Carolina Freedom of
: Information Act (FOIA) request for “The final and all drafis, axgnedmdunalgned,of
{ L the James Brown Legacy Trust” (James Brown Trust). .

- Chiasiolta Asyuuareawam,forFOIApmposes,ﬂermBmwn'm:stmnotapubhcbodyas
. defined in the South Cavolina FOIA Stitute. See S.C. Code Ann. § 33-40-20(a),
* Golumbin Accordingly, your requést for public records is improper.

Greanito Purthermors, even in the svent that such request wers proper, the documenm that you
" have requested are exempt from FOIA pursumnt to S.C. Code Ann. § 30-4-40(a)(7) as
, fenlead the FOJA request calls for the production of Attorey Work Product and Attamey
 Myrtie Beach Client Privileged Materials related to angoing lmmon. .

Pleasge be advxsed that FOIA i not intended as & substitute for discovery and was not -
intended to provide procedures for obtaining information during litigation or to
benefit private litigmts. Lominack v. Myers, ‘2002-CP32-1890 (Order of Judge
Westbrook, 11th Jud. Cir, 2002) (citing NLRB v. Sears Roebuck & Co,, 421 U.S.
132, 144 n.10 (1975); U.S. v. Murdock, 548 F.2d 599, 602 (Sth Cir. 1977); Fmebmgf
Carp v. Thornton, 507 F.2d 1253, 1255 (6t Cir. 1974)).

htheevmtﬂmtyoueonbnmtoﬁlcummmry&mverymdlorFOIArequestx,

please be advised that the Trust and Bstate will have no other choice than to file an
action against you for abuse of process and sanctions. :

" ( 1230 Meln Sirent

o Attorneys and © at Law
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. Adele ¥. Pope, Bsquire

July 15, 2011
Page 2

Very truly yours,

f>(>~4¢§}~———;
J. David Black '
IDB/IGH

"¢c:  James B. Richardson, Jr., Rsquire

Russell L. Bauknight
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COUNTY OF RICHLAND

=~ .
S

STATE OF SOUTH CAROLINA . ) IN THE GIRCUIT COURT

) . C

, , ) Case No.: 2010-CP-40-4900
RUSSELL L. BAUKMIGHT, as Trustes of
the James Brown 2000 Irrevocable Trustand
the James Brown Legacy Trust, as Personal
Representative of the Estate of Jamss Brown, ) Affidavit of Adele J. Pope

and on behalf of Henry Dargan McMaster, in.  )Supporting Production of Legacy Trust,-
his capacity as Attorney General ofthe State }  Fee Contract with State/AG

J

wvv

of South Caroling; and Others, - ) and Related Documents prior to
) : Plainfiffs. ) Hearing on Motion for
_ and - C) Injunctions
- HENRY DARGAN MCMASTER, In his )
capacity as Atiomey General of the State )
.of South Garolina and others )
o !
Adele J. Pope and Robert L. Buchanan J, )
‘ _ ‘ Defendants )
)

PERSONALLY APPEARED BEFORE ME, ADELE J. POPE, who being duiy

- sworn deposes and says

1. On May 19, 2010 Kenneth B. Wingate and h|s firm (collectlvely "angate')
filed this suit agalnst Robert L. Buchanan Jr. ("Bob®) and me seek}ng tens of millions of
dollars [n tort damages for then-Attorney General Henry D. McMaster ("AG McMaster'
or-the “State”) and about 15 private Indeuals ("Private Plaintiffs").

2. [ask the Court to require Wingate and Plainhffa before the hearing on my
motion to enjcln them fmm actlng for the AG/Stﬁte, to produce signed coples of the

orlgfnals and any amendments to the folloWIng documents:

‘a Wlngate 8 Retentlon Agreemenf(s) with the AGIPIalnﬁFfs

L

! The Firtn name isbsweenéy, Wingate and Barrow, P.C.
1
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b. The James Brown Legacy Trust (“Legacy Trust®) ?; .
c. The AG's authorization for Bauknight to assert he speaks on behalf of
the AG. ‘

3. Sarving simultaneously as sole counsel for Private Plaintiffa® and the AG,

Wingate named in the caption of the Complaint as parties:

a. RUSSELL L. BAUKNIGHT... on behalf of [Aé McMaster]; P
b. BAUKNIGHT.. as Trustes of the James Brown Legacy Trust; and
c. AG McMaster.

4. For 9 months Wingate and Bauknight have refused to produce the requested
documents elther through discovery or, more recently, under the S. C. Freedom of
Informatioh Act "FOLA")

) 6. |first learned of Wingate's involverment in April 2010 when Plaintiff Tommie
Rae Brown's agent advised that if Bob and | did not drép a pending James Brown

appeal AG Sonny Jones* would to sue us through contingency-fee counsel Wingate.®

2 The Legacy Trust, although bearing Brown’s name, was not creatad by James Brown of parl of
his estata plan. It was created by AG MciMaster and Bauknight In either late 2008 or 2008,

3 private Plalntiffs Include:

a. 6 of tha 7-grandchlldren/beneficiaries of a $286,000 education fund

b. 6 adulls Brown gave perscnal effects under the Wil bul specifically excluded from

his $85 Milllon woridwide muslc emplre;and .

¢. 3 othar parsons Brown apecifically excluded from bo)th the Wwill and 2000 Trust.

4 While we were PR/Trustees C Havird (“Sonny’) Jones, acting for AG McMaster, tried to force

Bob and me fo usa AG McMasler's Liigation Retention Agresment In hiring attorneys AG McMaster
selected, By Qrder dated Jan.8, 2008, the Court declined his request.[See Tr., Hg. 12/21/07, Case 122 ]

% The appeal Is in Case 2008-CP-02-1647 ("Case 1847"). In that appeal, Bob and | oppose 8
seltlemnent which will take $50 Millon from Brown's 2000 Trust, dedicaled to educate 7 grandchitdren and

nesdy and desarving students, and glva It to 8 of Brown’s mare than a dozen claimed helrs, afl of whom
Brown disihherited from his worldwide muslc emphe.

2
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6. |am Informed and believe that a copy of the AG's Retention Agreemant will
help explain Tommle Raé'é threat, and méy shed light on whether & $1,000 contribution
fo AG McMaster's political campaign by a Wingate firm princlpal, Scott Barrow just
after this sult was filed was improper,

7. Recently the Augusta Chronicle reported about a thigaﬂon Retention

Agreement AG Wilson approved whlch was. made public, and discussed a $1,052

. political contribution made long before the engagement— not immediately after, as -
here. [See "SC Treasurer's Frlend Gets up to $3 mlllnon in State Wark®, 7124111}

8. | am Informed and believe the Retenﬂon Agreement will show whether AG
McMaster, who actsd under color of state law and tn his official capacity and whose
actions shou!d have baen consistent with the pub!k: intemt was In fact acting to punlsh
Bob and me for conducting a Aproper »appeelr, not hlring Iawye;s he trl:ed to forca us to
hire; and/or not slgning a'doct"tment preven{ing:";js from criticizing AG McMastei’s

~ destruction of James Brown' s estate plan. 8

9. The State/AG McMaster sued me for tens of millions of doliars — many times

my personal net worth. AG McMaster, through Wingate, has made false aflegations

against me which, If true, would destroy my career as an attomey and expose me to .

" both civil and eriminal charges, including those of the IRS and SCDOR with whom |

S As an attomney advising creators of private foundations, T have'a duty to. cauhon clients
in 8.C., or intending to transfnrapnvaﬁe foundation here, that AG Master claims the anthority to
take over any estate or private foundation involved in a formal testacy case; rewrite the Settlor’zs -
estate plan to McMaster’s liking; and replace the Settlor’s properly-serving trustees with AG
MoMaster’s appointces. What AG McMaster and his staff did to destroy James Brown's estate
plan Is described in“Private Foundation, Copyright Heits and Musical Millionaires: Why The
James Brown ‘I Feel Good® Trust doesn’t...,"filed in this case [Smith & Pope, Dr » Apr, 201 ni
believe AG McMaster's suit violates my First Amendment rights. ‘

3
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have worked for more than 30 years on_beHalf of clients.

.. 10. The requested documents will demonstrate how the AG proposes to share -

_funds he hopes to collect from me and who will pay if Bob and I are successful-in the
counterclaims (on which Plalntiffs are now in defauit).
11.. The requested documents.should also answer the following questions:

a, Did either the Legacy Trust or a separate document give Bauknight
[egal authority to assert he speaks for AG McMastet‘?

b. If not, Is Bauknlght’s assertlon that he speaks on behalf of the AG
improper? .

G If s0, Is either the State or McMaster llable for Bauknight's actions,
including the default and any counterclaim judgment?

d.  Can Bauknight continue fo speak on behalf of the AG/State after
filing swom documents with the Court and IRS asserting Brown's
worldwide music empire was worth Jess 7 Milion  at the
same time he knew Brown's Royalties for 2010 were about $5.4
iMillion and Brown earned $4 -~ $6 Million ggm@__from 2003 -
20067 4

12, lam informed and believe that the requested documents and facts revealed
since the filing of the comptaint will demonstrate that Wingate’s and Bauknight's
commitment to Private Plalntiffsdprevents them from senving the AG/State in this suit.

13. lam informed and believe that the Retention Agreement should provide

what happens when — as here - it becomes clear that Defendants are not af faull and_ :

7 Bauknight revealed on May 4, 2011 - 4 years and 4 months after Brown died — that he
had used a valuation of $4.7 Million for Brown’s worldwide music empire and $12 Million claim
against former PR/Trustees Dallas and Cannon to obtain an IRS closing letter. Two months
earlier, on February 11, 2011 Bauknight reported in a sworn accounting that Brown's Royalty
receipts for 2010 were approximately $5.4 Million. [Acclg. Aiken Cty, 2/11/11]

Brown’s $4-$6 million annual earnings for 2003 -2006 ﬁom his worldwide muslc empire
are fully documented in exhibits and filings in Cases 122 and 322,

4
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tha AG's Private Co-Plaintiffs do not represent the public interest and/or are, or may
become, subjects of investigations by the AG or other Federal or State Agencies.
14. Just a few of the facts now known are
a.  8ormore Private Plaintiffs are not residents of South Carolina.

b. - Plaintiff (Georgla resident) Venisha was jailed in South Carofina on
- felony charges during the relevant period.

¢ There Is substantial.evidence that some or all of Private Plaintiffs
Bauknight’, Yamma®, Terry®® and Tommle Rae", and thelr agents,
are actively Involved in the manlipulation of the value of James
Brown's securities and other assets for improper purposes,

d. Private Plaintiff (Yéfnma) has valued James‘Brown's assets at 30
- times ($200 Million)’ Private-Plaintiff Bauknight's $6.5 Milllon value.

e.  Plaintff Bauknight represented to the IRS that Brown's woridwide
- music empire and $12+ Million claim against former PR/Trustees
- Dallas and Cannon was worth less than $4.7 Milllon at his death.

B A 1 minor Plalntiff is a poéslble witness {not a suspect)inan ~

. *Banknight said in January 2009 he didn't know the value, but had heard Brown’s assets
wero worth $80 Million, - ' ~

* After being part of & prospectus to raise $200 Million to acquire the James Brown
asseu,YammappamﬂygowjoimBauknigl;tmusmhgmosesameassemmmrmm
$6.5 Million., [SeeProspectus,ExhibitA]BMmmamWhgam’swmmst[ExhibitB]m
. 2lso named in the $200 Million Prospectus (Joel Katz and Alvin & Calvin Waters) . -

* Plaintiff Terry was part of 2 $90 Million - $102 Million offers t6 buy Brown’s assets, -
His son Forlando is a 39% owner of the purchase catity. Terry now apparently claims a right to
buy Brown’s worldwide music empire at Bauknight’s new $4.7 Million .

« ! In- February 2007 Tommie Rae, through an attorney, asserted Brown’s “book of music”
(Royalfies), had 8 value as high es $100 Million. [Tr. 29/07, Case 122] Royalties are about %4 of
Brown’s worldwide music empire; the other half being his image and persona (“Publiclty =
Rights”). In 2009 Tommie Rae, Terry and Bauknight stopped a 2-year Publicity Rights contract
with GreenLight (May 2009 - May 2011) which hes carned tsns of millions annually for Einstein,
Stave McQueen and athers. The interference now.appears to have been part of a devaluation
scheme culminating in Bauknight's May 4 disclosure of the music empite at $4.7 Million.

5
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‘unfortunate shooting death and ongding murder investigation {(adult
chargad) which took place at his 16" birthday party this year.

g.  Plaintiff Teny was part of a scheme to sell the James Brown
assets for $100 Million; creats an {PO; and pay options or a
"Kickback® to former PR/Trustees Cannon and Dallas.

h. \Mﬁgate's Witness List names as a witness for AG McMaster .
Cannon, indicted in 2010 for felonles against Brown for every yaar
from 1999 - 2006 and a 2008 forgery, now awaliting trial.

i. Wingate's Witness List names as a wilness for AG McMaster
Albert Dallas, found by the Court to have commifted fraud under
Probate Code §62-1-106 In James Brown cases, and who is baing
sued by the Estate/2000 Trust for secretly mlsappropriaﬁng mare

" than $12 Miilion from James Brown.

|- - Wingate— 14 months after fillng suit has apparently failed to pay -
. disclosed experts Hobbs and Provenoe See AG's standard
Retention Agreement.

k. Wlngaie - lacking experlence in the Jarnes Brown cases — has
made misrepresentations to this Court, including about the status
of other cases In a proposed order which the Court in this case
signed.'?

15. |.am informed and believe that, fike other Refention Agreements, the
Wingate Agreement Is a public raoo‘rd |

16. In my more than 30 years as an aﬂomey for Btigants in lrust and estate .
matters, | have never known an AG tn be a co-Plaintiff y_jngjgin_gdwm ina

tort sult for money damages against a South Carolina citizen.

17. Although I have been Involved in a number of matters in whlch the AGwas -

Involved, | do not reeau any time when —as-here — the AGis party to a case but the

AG (or an assoclate) Is not counsel of recard for the AG only.

; 2 See Order Denying Motion to Dismiss, proposed by Wingate, mwhmhtheCmmfnund

that four Aiken County cases were no longer pending when all were active.
6
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- 18. I do not recall in 30 years seelng any pnvata cltlzen —as Baukmght does
here — assert In a case thal he acts “on behalf of the Attomey General of the State of
South Carolina.”

19, lam infcrmed and believe that AG McMaster's contingency-fee Llhgatlon
Agreementvnﬂ\ Wlngate as Special Counse| s should contain slgnifica t i 8, as
found in other AG Contracts, to allow the AG 1o end a case without merit and to

. protect Boh and me from the use of the State's pawer to support abusive acts of prlvate

counsel and Private Plainﬂﬁs [See AstraZeneca agreement AG McMaster sngned on

October 20, 2008 (“AZ*), which dﬂ not involve Eﬂvate Co-Plaintiffs.]

20 Portions of the AZ agreement, with emphasw supplisd, are:

RECITALS
-WHEREAS, the Attorney General has concluded jt it lg In the bﬁt interest of
he State ..,to retaln plal zounse) specifically for his fitigation matter

_mﬁms&and competence moessary for the meanhgfulprosecutlon
of this mattef

' Article I, SERVICES
pacia : Al sewvices to the Aﬁomey
General. mmgmm_sgungjmundve relef, monetary relief,

.u|--- 'C_l_l '!L‘ } s {itigatio

Mmmmmmgw or hls deslgnated assistant,

Article Iil. CASE MANAGEMENT

F. Public Records . ,
Any material, date, files, discs, or documents created, produced or

7
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Spec lLorin § Counsel'a posse
In furtheranes of this Imgajm . shall be congidered the exclusive

.8 arolina, Speclal Counse o ad
Carolina f Informat uth Caro Code of La

mn__immmmg&_g_m__u
§30-4010 et 88q.,...This agreement shal idered a public document
Article IV. COMPENSATION

. . . Special Counsel shall recelve no compensation unless the State of South
Carolina recslves a settlement or damage award. . .

.. the Attomey General shall retain 1 O%Of Speclal Counsel's fees. .
.Special C@gse! shall hot be entitled to gﬂg hgll ngg accepf

com tion or reimbu enl from any ot
A.rtlcle V. EXPENSES AND COSTS -

A. Advancement of Expenses and Costs

conslda tnl lishing the fee schedule...

Article VI. TERMINATION

A. Termination by the Parties

gmg \ in his sole discratxon and without catse of duty or explanatlon
21. My FOIA request for the Legacy Trust was met with a threat on behalf of
Bauknight to file an abuse of process suit against me. #

22, Particularty troublesome in light of Private. Plaintifts’ devaluation scheme is

13 See Exhibit C. The FOIA response came from one of Bauknight's 10 (according fo
Bauknight) attorneys at Nexsen Pruet (NP). NP serves as counsel to Plaintiff AstraZeneca
Pharmaceuticals, LP in the Spartanburg County, S.C. case entitled AstraZeneca, LP, Plaiatiff v.
Alan Wilson, in his capacity as Attorney Geaeral of the State of South Carolina, Civil Action No.
2011-CP-42-1213 which is referenced herein,
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the AG's false allegation, through Wingate, and Bauknight. purportedly speaking on
behalf of the AG, that Bob and | overvalued Brown's assets Io-the IRS under oath By .
nearly $80 Million for the improper purpose of getiing a big dommlsélon. "

23. 1 am Informed and believe that when such false accusations are made on
behalf of the State’s chief law enforcement officer, who also enforoes tax and fraud
laws, they are clearly Intended to threaten and intimidate Baob and me, and we are
entitled to know if AG McMaster authorized them and AG Wilson condaned them.

24. On July 21, 2011, defending the AG's use of private counsel in a filing in the
AZ case, AG Wilson stated;

On occaslon, the Attorney General, in carrying out his responsibility,

has found that it Is necessary to hire outside counsel on a contingency-

fee basls, These attorneys. . .take on substantial risks, litigating these

matters against muiti-billion doliar entities, which employ scores of national
law firms. ** [Footnate 1 In text] ... Private counsel undertake this
esentation under the. and ¢ the Atto <]

« - [Reply, p.3] [Emphasis supplied.] : :

25. -In support of his AZ Retention Agreement, AG Wilson stated:

Because the Attorney General is in control of the litigation, and possesses
final authority over the case, there Is no risk of bias or Improper enforcement.

26. AG Wilson — deploring the imbatancs of power when a financial giant s

*In an Order dated Jannary 8, 2008 in Case No. 122, Judge Barly awarded us $317,000
and unpaid costs for our seevice as Special Administrators of Brown’s Estate from March 7, 2007
- November 20, 2007. Acknowledging our increased commitment ag PR/Trustees, the Court also
awarded Bob and me ongoing “time plus costs” payments, with interest at the legal rate an
unpaid amounts. Neither AG McMaster nor any Interested Person objected to the January 8
Order, Asof Septemberl, 2009, as reflected in the Aiken County records, Bob and I were
entitled to approximately $2.1 Million, plus firture interest. [See Order dtd. 1/8/08, Case 122

**1 For examplo, in contrast to the figures cited by Defendants... Astra Zeneca reported
in mid-2009; .. that it had already spent $593 million defending Seroquel matters,
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pitted agalnst the AG's office with its $7 Million annual budget ~ stated:

- AstraZeneca seeka to ensure that itsalf, or any other major corporation:
engaging In widespread unfair and deceptive conduet, maintalns such
a massive advantage in resources that this [AG Wilson's] Attorney
General's Office ~ and others around the country — are simply
without resources to effectively enforce thelir state statutes.

27. | attended a hearing in July 2611 on the AG's motion to dismiss AZ's case

challenging private counsel and heard AG Jones speak of the unfaimess of giant

. eniities such as AZ attemping fo Intimidate relatively small ones like the AG's office,

28. In this case against Bob and me, AG McMaster's office s the glant.

2. ) am Informed and befieve that If the Gourt requires the Wingate Retention |

Agreement(s) and other requested documents to be delivered before the injunction

hearing, [t w'ilI, help the parties and Court address the foliowing essential questions
related to tha- injunclion.request: ‘

1.
2.

Is Bauknight's assertion that he speaks on behalf of AG McMaster legal?

Did all Private Plaintiffs slgn the Retention Agreement (as Is required for .

a cantingent fes), and did they cede control to the AG so that the State
would net traniple on our Constitutiona rights as citizens? - -

I any public policy arficulated for the State/AG Jolning Private Plalntiffs in
this tort suit for money damages against us? ‘

Is any Public Policy violated or served by AG McMaster's sharing’

. a single private law firm and attomney-client privilege with Private

Plaintiffts? '

Did AG McMaster violate his own policy and/or the Retention Agreement
by not maintaining control over the litigation and signing the complaint? .

‘What daes the Retention Agreement provide If Private Plalntiffe/Rauknight

become targets of seourities, tax or fraud investigations and their
witnesses are under indictment or investigation In South Carolina?

How are the funds recoversd f_rom'Bob and me, if any, shared?
10
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How is our judgment against Plaintiffs, If any, to be paid?

o N

May Wingate properly assert the State's privileges and immunities to
attempt to relleve Private Plaintiffs from default?

9. ' DdAG McMaster approve seeklng money damages against us for
not signing an agresment not to criticize AG McMaster ?

10.  Does the Retention Agreement designate Bauknight 1o speak on behalf
- of, orbind, the AG and State? - e

1. What action, If any, has AG Wiison taken to amend the Retention - -
Agreement or Bauknight autharization to act.on behalf of the AG?

FURTHER DEPONENT SAYETH NOT.

IR SWORN TO BEFORE ME this

1" day of A 2011 :
¢ Eﬁ H jxf___(LSa)
- : ry Public for South C a

My commission expires: lj/-wu, :

I1
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ;
COUNTY OF RICHLAND ) Givil Action No. 2011-CP-40-350
i )
) , |
Adele ]. Pope, ) - SR L :
Plaintiff, ) PLAINTIFF'S STATUS REPORT AND
‘ ) MEMORANDUM OF LAW
o D I
‘ )
Alan Wilson, in his capacity as )
Attorney General of South )
Carolina and James Brown )
Legacy Trust, by Russeli L. Baukmght )
its Trustee : )
Defendants. }
)

By direction of the Honorable L. Casey Manning on March 18, 2013 Plaintiff Adele]. .
Pope submits this report of the Status of this case in light of S. C. Supreme Court decision
No. 27227, issued February 27, 2013 and subsequent events. |
Summary of Status and Relief Requested
The following summarizes the status of this case ["Case 350"]:

1. This case, brought under the South Carolina Freedom of Information Act

(“FOIA”), has been pending for nearly 18 months and is ready to be heard and finally -

decided at the Court’s earliest convenience.

2. Pursuant to the Supreme Court’s suggestion (in footnote 29 of the oplmon) the
FOIA cases “should be considered by the circuit court in the first instance.”

3. The Defendant James Brown Legacy Trust (the “Legacy Trust”)’s argument that it
will not exist if the Supreme Court’s opinion stands is baseless, and the Legacy Trust
is unquestionably a public body created by the South Carolina Attorney General.

4. All documents held by the Legacy Trust and/or its counsel are under the control
of the Attorney General and subject to the provisions of FOIA.

5. The motion to consolidate this case with Case 4900 is now moot in light of the
AG's indication that he will seek to withdraw from Case 4900.

These matters are discussed in detail below.

1
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Hlstory of Case

Pope made proper requests under the FOIA for the pubhc documents sought herein

in June 2011 Those documents include:

_ The Final and all drafts, signed and unsigned, of the
- ]ames Brown Legacy Trust (requested from both Defendants) and

All correspondence email and/or other communications between any
member of the Office of the South Carolina Attorney General and Russell L.
Bauknight between August 1, 2010 and May 4, 2011 related to the value of
the assets of the Estate.of James Brown and/or the James Brown 2000
Irrevocable Trust (requested from Defendant AG only)

Counsel for the Legacy Trust refused to release any documents and threatened to seek

sanctions or other relief against Pope if she made further requests to the Legacy Trust

'under the FOIA. (See Ex. C to Ex. D of the Complaint herein.) The Attorney General failed to

timely respond to Pope’s FOIA request.

This case was filed on August 3, 2011 in Newberry County Pursuant to the FOIA,

Plaintiff sought a declaration ﬂxat the requested documents are public, an Order dxrecting

their producdon. and her attomeys fees incurred in prosecut:lng this matter. All such rehef '

.\

is prov:ded for by statute [See S. C. Code Ann. § 30-4-10 et seq]

At the request of Defendant AG, this case was tmnsferred to Rich!and County and

' ngen its current case number Subsequently, both Defendants moved separately to

consolidate this case with Case No. 2010-CP-40-4900 ["Case 4900"),-whid1 is a\complex
tort case. | ’ I' | B i |
Despite continuing request.sby Plainﬁff fora hearing, no motlons have been decided
smce the case was transferred to Rlchland County more than a year ago..
| On March 15, 2013, the Legacy Trust moved fora stay, based on its assernon that it
no longer e)ﬂsts as a result of the Supreme Court’ s February 27 decision in another case.

2
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Plaintiff opposes this request as set out below and asks again that this matter be heard at

the Court’s earliest convenience.

The Legacy Trust has Existed for Years, and No Stay Sl;ould be Granted.

The Legacy Trust was created by then-Attorney General Henry McMaster prior to
May of 2010. Since its creatibn, the Legacy Trust has pfosecutedé Richland County tort
action against Pope for more than 2 years; éngaged couﬁsel and defended this action for
nearly 18 months; sought, for more thana fear, to intervene in another FOIA action
brought by Pope; and been activeiy managed by Russell L. Bauknight for more than 3 years
(See Affidavit of Baixknight. ded. 1/ i0/12). Not once prior to March 15, 2012 had the
Legacy Trustv questioned its continued existence, despite beling directly and continuously
involved }n litigation. . |

As' is clear from the Supreme Court’s opinioﬂ, the Court did not declare the Legacy
Trust void. Instead, the Coux;t reversed the approval of a settlement agreement. Although
the decision may have some effect on the ménagement and funding of the Legacy Trust,
nothing in the opinion sugéests that the Supreme Court eradicated the Legacy Trust ab
initio. o v

Furthermqre; 'fhe Legacy Trust's argument that it has no assets is incorrect. Since
May 1§. 2'010 the Legacy Trust has pufsued a multimillion-dollar claim against Plaintiff for
allegéd breaches of fiduciary duty and trust.’ Indeéd, the Legacy Trust is still one ﬁf the lead
Plaintiffs in Case 4900, wherein it has indicated no doubt as to its existence.

Ité 18-month participation in this case also shows that the Legacj Trust has been
funded in some manner. It has been and continues to be represented by a well-respeci:ed
firm which, ostensiblx, has bee;n or expects to be paid for its work

In short, the Legacy Trust exists, despite any current question of the manner or
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amount of its funding.

The Legacy Trust is a Public Body and Must Produce the Requested Documents

The Legacy Trust was created by former Attorney General Henry D. McMaster in ﬁis
official capacity, as is demonstrated by both known drafts of the document. These drafts
show “the Attorney General of South Carolina” as one of the Settlors of the Trust. Itis
absurd to suggest that an entity created by the Attorney General of South Carolina could be

| considered anything other than a public body.

Our Supreme Court held in Weston v, Carolina Research and Development
Foundation, 303 S.C. 398, 401 S.E.2d 161 (1991), that indirect public support of an
organization could‘cause that organization to be treated as a public body. In Associated
Pressv. Sebelius, 31 Kan.2d 1107, 78 P.3d 486 (2003), the Kansas Court held that an
organization’s use of state employees (who were not paid outside their state salaries)
meant that it wasa public body for FOIA purposes. This is particularly instructive, since
many attorneys within the Ad's office have, in their capéciﬁes as state employees,
expended considerable time in defending the Legac; Trust's existence and pursuing its
éontinued funding under thé August 2008 settlement agreement.

In 2006, Attorney General McMaster - citing both of the above cases - opined that
“indirect’ or ;in kind’ public funding, such as by virtue of an entity’s use of public
emplayees or governmental resources, is sufficient to invoke FOIA." (See Opinion dtd.
5/19/06) Following the case law and the Attorney General's own opinion, the vast state
resources dedicated to the Legacy Trust give rise to its status as a public body.

Further, in January 2011, Attorney General McMas_ter - without the Trustee of the
Legacy Trust - signed an amendment indicating that the settlement “created an entity (the

‘Settlement Entity’) to hold all of the assets related to James Brown....” See Exhibit A,
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attached. This “Confirmation and Amendment” confirms by its own language that the

Legacy Trust (which is the “Settlement Entity”) had been in existence since, the settlement

was executed.

The Legacy Trust asks this Court to find that the Attorney General can create an
entity which does not have to produce its own public documents if the Supreme Court later
finds the Attorney General’s actions were improper. The Court should decline to do so and

set a hearing on this matter at its earliest convenience.

Respectfully submitted,

Adam T. Silvernail
Law Office of Adam T. Silvernail, LLC

1901 Hampton Street.

Post Office Box 1898

Columbia, South Carolina 29202-1898
Telephone: (803) 779-1770 m

Facsimile: (803) 403-8092
adam@silvernaillawfirm

March 27, 2013 Attorney for Plaintiff
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EXRIBIT A
Confinmation and Amendment

Certzin partics enteved into an Addendum to. Private Agreement of August 10, 2008 to
Include Sctlement Agrcoment with Tty Brown Cresting Restated and Amended Private
Agreement (the “agreement”), that ercated an entity (the “Seittement Entity’) to hold all of the
assets reiated to James Brown, as described in paragraph 1 of the agresment. Capitalized terms
not defined herein have the meanings set forth in the agreement. Thase parties hereby confiom
mdmﬂeqﬁnmvisiomofﬂnammt,nsfu!lm

1. Under the agreement, Terry Brown (“Teny™) hes a Right of First Refisal (“ROFR™). This
mmﬁmshtTwy‘sRORhanmundwmem,amiumlyh“me
snleoftllorsubmnﬁanyalr'cf&e“lmBmwnAxseu“(mmclameBmwnAmis
defined in paragraph 1 of the agreement) The tecm “the sale of all or substantially oII” includes
Oﬂy(a)menkoﬁhemﬁmty(&atb.mebm&edm)oﬂhglmmminouc
or a sexies of rclated transactions, or (b) the sale of at least 65% of the estimated value of the
cutirety of the James Brown Asscts as of such time in one or 2 series of related? transactions,
Terry's RDFRdoano:npptytomyothaumfaofmyof&eJm&ouMmm
interest thevein mmmmmmmmhmmwm
thefweping.ﬂwkﬂﬁldosndawlymdnymﬁngofmamdmwsorﬁmof '
ﬁ:ydumﬁm.nopqordmipﬁonfordwuuofmymdlofﬂn]mmmmmmg
mwmhﬁmmmmmmwmom
advertiscmcnts, prodact brands, boaks or other publicafions, or theatrica) productions

Mbﬁm@ﬂhmhﬁy.wmkww”ﬁwwmw'm
wmdmmﬂoydbyambdﬂfddnﬁmmswwmwﬁdﬁng €ncouraging,
enuhining,&ansing.manwyﬁngoﬂ'aswithmpubnmdc, ftransfer, licesse, or other
di:podﬁoumﬂprnofmyoﬂheJmBmmMﬁnd&uguyoﬂ&Wbya
baeﬁdnofﬁeﬂﬂemw&oh%mmm&muﬂm&mw%&ﬁty
may from ﬁmem(ﬁ'uam“im),wbjwihdlmmlh?my‘sadmivemﬁdhﬁmdgms
clarifled in paragraph 3 below; and (d} Terry Brown ot his designes shall have the exclusive right

3 Under paragraphs 6, 7 and 8 of the agreement, Terry bas the exclusive right to solicit offers
for a period of six months (“right to solicit™). With respect to the right to solicit, the agreement is
haebymﬁedmdwmwmmmccuauufolmmﬁx-mmhpm*odofﬂmﬁgm

PO, 1. 2098327 AAGR{GIAK) 04414600009
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to solicit (which was formerly contemporaneous with the Exclusivity Period of the due diligonce
right) shall commence thrce months after notice from Terry (at any time after the later of the
expiration of the due diligence review period or the funding of ihe Sestlement Eantity). The three-
month period is lo allow the Estate/Sottlement Entity a reasonsble time to wind down or
period for any purposc that is intsaded o defcal Temry's enjoyment of the right 1o solicit;
provided howevey, tha? Terry™s right to solicit will prohibit neither the continued granting of
music clearsnces nor the continsed performance of licenses and clearances permitted by
paragraph | above.

4.Tmmmmmwmewshﬂugmetbu,dmﬁ:gﬂwpuiodshwhidﬂmy
EnﬂcbhgthednsdﬂimﬁghuﬂmtdﬂuwmlidtwﬂapmMZmd}aboqu
mmmmwmrmwmmmmmmmmymm
mﬂ,dmm&hgmdhﬁxmnﬁwwidﬁnﬂwpuﬁa‘»mmmm&hmm
Brown Assets and the value thereof, inchuding but ot limited 1o contracts, docurents and things
mhhgbwmmm&wnkwﬁﬁngmmmwvﬁqmmm

NPQOL1.20%27,4-AGH-ICMIK ) (441 35-1004
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Hency D, McMaster

Attomey General of the Stale of South Carolina
Robert D, Cook

Assistant Depuly Attorney General

C. Havird Jones, Jr. T
Senior Assistant Attomey Geacral

3.C. Nichoison, IlI

Assistant Atlomey General

Mary Frances Sowers

Assistant Attorney General

Post Office Box (1549

Columbia, South Carolina 29211

(803) 7341680

For the South Carolina Atorney General

MPCOL 1 2090327, 4 ACR-GASK) (34 1 45-0010¢

000481



— et v ew  maeaw

s a wn T

FEMCA WUFF IR L4378

Hemry D. MeMaster
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Amistasmt Attomey General
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‘
————t .

ALAN WILSON _ _
ATTORNEY GENERAL March 28,2013

The Honorable L. Casey Manning
Judge, Fifth Judicial Circuit
P.O.Box 192 .
Columbia, SC 29202 - -

Re: * Pope v. Wilson, Attorney General and Bauknight 2012-CP-40-350 (Pope FOIA I)
Pope v. Wilson 2010-CP-40-4900 (Pope FOIA I consolidated with Bauknight)

Dear Judge Manning:

- Enclosed for your information is a copy of the Reply of the Defendant to the Return to h1s o

Mouon for Judgment on the Pleadings in Pope case II (Case 4900), supra. 1 also enclose, for your

- convenience, a copy of my letter to you of March 7, 2013 which provides a brief summary of our .

. position in these cases including that, subject to all defenses and defense motions as to this litigation, we -
believe that we have responded to the FOIA’s at issue. . :

The Defendant Wilson is prepared to'a'rgue pending motions in these cases whcn scheduled by
this Court. Respectfully, I request protection from scheduling on the following dates over the next six
weeks: April 8, 11, 12, 19, 23, 26, May 3, May 13, May 14, and May 17. I will be available on all

other dates during that pcnod We take no position as to the Legacy Trust’s Motion for Stay but believe
that hearing of motions involving the Attomey General should not be stayed and should be heard.

Thank you for your conSIderatlon of these matters. If you have questions, please let me know.

R

ly subxmtted,

Assistant Deputy Attorney General -

cc: Adam T. Silvernail, Esquire '

Keith M. Babcock, Esquire

Ariail E. King, Esquire

J. Calhoun Watson, Esquire L

The Honorable Jeanette W. McBnde

Daryl L Williams, Esquire. .

Robin A. Braithwaite, Esquire :

Kenneth B. Wingate, Esquire

Mark V. Gende, Esquire
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
i ) ' FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
Adele J. Pope, ) C/ANo. 12- CP-40-350
) .
Plaintiff, )
vs. ) .  JAMES BROWNLEGACY TRUST’S
)  SUPPLEMENTAL MEMORANDUM IN
Alan Wilson, in his capacity as ) SUPPORT OF MOTION. TORISMISS __
Attorney General of South Carolina, ) & IN OPPOSITION TO PLAE[NTEF’S o
and James Brown Legacy Trust, by ) MOTION FOR SUMMARY>:< I_ 'E'E =
RusselIL Baukmght,ltsTrustee ) - JUDGMENT ..-,:’— D=
) - P
. Defendants. ) - o B
) - s Ji = P

Y

’\.‘
1ot

Defendam James Brown Legacy Tmst, by Russell L. Banknight, its Trustee (“I:egacy
+ Trust™), submits this Supplememal Mora.ndum in Support of 113 Moton to Dismiss and in
Opposmonto Plamhifs MOthll for Summary Judgmcnt‘

Plaintiff’s actlon agamst the Legacy Trust should be Mﬂ asmoot followmg the South
Carolina Supreme Court’s ru]mg in W‘Ison v. Dallas, 403 8.C. 411,743 S.E.2d 746 (2013), and
bymmeofthefactmatandommems sought ﬁomﬂxeLegacyTrustpmsuanito theFreedomof:
Information Act (FOIA) are in Plamuff’s posswsxon. Altemahvely, to the extent this Court finds
thatanactualhve controversystﬂlemsts the Legacy Trust shoﬂdbemsmxssedfmmﬁns actlon
because it is not apubhcbody subjecttotheFOIA, and becausePlamtlﬂ"ls attempting to use the |
FOIA to cmzumvent discovery procedmw ina related case. ' '

I  Plaintiff's Action Against the Legacy Trust Should Be Dismissed as Moot for Lack
of a Live Controversy.

. In order for Plaintiff to maintain this action against the Legacy Trust, there must be a
justiciable controversy. Wilson v. Dallas, 403 S.C. 411, 423, 743 S.B.2d 746, 753 (2013). Here,

' Plaintiff’s action against the Legacy Trust has been rendered moot because: (1) the South Carolina

1
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Supreme Court’s ruling in Wilson v. Dallas rendered the Legacy Trust & null entity; (2) Wlilson v
Dallas terminated any invotvemenf of the South Carolma Attorney General in Legacy Trust before
the Legacy Trust ever took eﬁ'ecf; and, (3) all documents sought from the Legacy Trust are in
lenhff’s possession. Thetefore, no ruling from this Court will change or Impact Plamtlﬂ’s
- receipt of the requested FOIA materials from the Legacy Trust. As such, Plamtlﬁ’s case against
the Legacy Trust is moot and should be dlsmxssed. Seabrookv Kpox 369 S. C 1191, 197, 631
- SE2d 907, 910 (2006) (“A moot case mstswhere a judgment rendered by the court will have no
practical legal eﬂ'ect upen an existing controversy because of an intervening event renders any
'. grant of effectual relief unpossible for the revxemng court.”). ‘

a. Under the South Carolina Supreme Court’s opimon in Wilson v. Dallm' the
. Legacy Trnst as Challenged by Plaintiff No Longer Exlsts.

The essence oflent:ﬂ”s .contention in’ tlns action agamst the Legacy Trust is 1:hat the

’ Legacy Trustxs sub]ectto the FOIA because of the South Carolma Attomney General’s mvolvement‘
\mLegacy Trust’s crea;tlon and anhmpated conhnmng overslghL (CompL ‘H 3,4, 18 28 33 PL’s
Mot. Summ. J. ] 2.) This precise issue, whether the Attomey Gen_eral’s involvement in the.

Legacy Trust subjects the ‘Legac;Trust to FOI_‘A,' was rendered moot by the South Carolina

Supreme Court’s 2013 'de'cision in Wilson v. Dallas 403 SC 41_1, 743 S.E.2d 746 (2013), when’

- the court mvahdated the “compromse agreement, eﬂ'ecﬁw}ely terminating ‘any pot’enﬁal
mvolvement of the Souih Carohna Attomey General’s Office in the newly created Legacy Tmst.
Id at 450, 743 SE. 2d at 767-78. This mtervemng event moots lentlﬁ’s argument that the
Legacy Trust is subject to the FOIA because of the Attorney General s potential oversighit. See
) Seabrook, 369 S C.at197, 631 S. E.2d at 910; Russell Bauknight May2 2016 Affidavit, aitached
as Exhibit 1, {9 (“It is my understand.mg that Wilsonv. Dallas effectively terminated any potential

involvement of the South Carolina Attemey General’s Office in the Legacy Trust.™), § 10 (“Sin’c’e-

2

000486 *



the Supreme Court’s order in Wilson v. Dallas, the Attorney General has had no involvement in

the Legacy Trust.”).

In Wilson v. Dallas, the South Carolina Supreme Court reviewed the .“compromise

agreement” approved by the Circuit Court to settle the James Browntrust dispute. One aspect of

the compromlsc agreement was the creation of the Legacy Trust to manage James Brown’s assets
. for the beneficiaries, which included a new charitable trust, Tox_:‘npie Rae Brown, and the Brown

Farpily. The plan was to fundtheLegacy Trust with a future interest. Prior to the Legacy Trust

ever bemg fimded and the compromise agreement talung effect, this Court issued an order

prohibmng d1stnbmmns dunng the appea]s process; and, thus, the Legacy Trust was never funded
) andno d13h1b1thons Wefe ever made. (See Bauknight AfF. 720.)

Inthe South CarolmaSupreme Court s review ofthe oompmmlse agreement, it held that
the agreement was not]ust andreasonableandxtmversedthe lower court’s approval ofthe
compromise. The court ruled that the settlement agreement could not replace James Brown’s

-wtateplanandemstmgtrustsbycreaﬁngnewmlsts W‘Isonv Dallas, 403 S.C. 81446 743

- SE.Zdat 765 In so holding, the court explicitly mva.hdaiedthe exxstence of the Legacy Trust.
Id at 450 743 S.E2d at 767-68; Bmkmght Aﬂ' 1 7

1t follows that Plamﬁﬁ‘s argument that the Attorney General s control and influence make

_ theLegacyTrust subJecttotheFOIAfaﬂs TheLegacyTrustwasneverﬁmded andtheAttomey

A General’s potential involvement in the Legacy Trust never materialized because it was invalidated

by the éupreme Court, ‘(Bauknight Af. w 7,9,10,11.) The South Carolina Supreme Court’s

intervening opinion in Wilson v. Daﬁm during the pendency of thls action effectively terminated

_ the Attomey Gene:al‘s potentml oversight of any of James Brown’s assets thaiwere planned to be

placed in the Legacy Trust, and thus, Plaintiff’s entire argument underpinning its FOIA case

060487
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against the Legacy Trust is now moot and should be dismissed.-

~ b. Plaintiff Is in Possessmn of Al Responsive FOIA Documents, Mootmg Its
. FOIA Action Against Legacy Trust. '

The FOIA directed to Defendant Bauknight sought “The Final and all draﬁs sxgned and

uns1gned, of the James Brown Legacy Trust.” (Compl. 918.) The Answer of the Attorney

_General, filed on March 7, 2013, asserts that “he has no documents that could be considered

responsive to-the Freedom of Information Act request at issue except foran attached draft of the

Legacy Trust included in the Record on Appeal in Filson v. Dallas, Op. No. 27227 (S.C. Sup.Ct,

filed February 27, 2013), a case in which Plaintiff wasaparty.” (Answer of Attorney General, p.

- 1, 8 36 (footnote omitted).) The documentreferencedwasanaitachmemtotheAnswer

OnMarch13 2013, theAttameyGeneralﬁledanaddmonalexhiblttotheAnswerthh

the clerk ofcourt. This exhibxt was another draﬁ ofthe Legacy Trust, which had-also appeared

.in the Record on Appeal in Wilson v. Dallas. As these are the,only two documents relatedtothe

FOIA request to the Legacy Trust and they have been i in Plamhﬁ"s possessmn by way of the
Record on Appeal and now also provided as attachments to the Attomey General’s Answer, the

FOIA as to Defendant Legacy Trust is now moot and the complamt shnuld be d.lsmrssed. See . .
‘Sloan v. Frzendv of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474 (2006) (]usucmble controversy
.no longer exrsts once documents subject to FOIA areproduced) .

CIL Even Before the Supreme Court Elrmmnted the Legacy Trust, It Was Nota Pubhc

Body Subject to the Freedom of Information Act.

In order for the Legacy Trust to be subject to the FOIA, it must fall wxﬁnn the deﬁmtron of

. a “public body” under the act. Weston v. Carolma Research & Depv. Found 303 8. C. 398, 400,

401 S.E.2d 161 163 (1991) The Souih Carohna Fréedom of Informahon Act defines “public

body” as:
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[Alny department of the State, a majerity of directors or their representative$ of
departments within the executive branch of state government as outlined in Section
1-30-10, any state board, commission, agency, and authority, any public or
governmental body -or political subdivision of the State, including counties,
municipalities, townships, school districts, and special purpose districts, or any
organization, corporation, or agency supported in whole or in part by public funds
ot expending public finds, including committees, subcommittees, advisory
committees, and the like of any such body by whatever name known, and includes
any quasi-governmental body of the State and its political subdivisions, including,
without limitation, bodies such as the South Carolina Public Service Authority and
the South Carolina State Ports. Authority. - ' ‘

§.C. Code Ann. § 30-4-20(8).

This Court does riot need to look any further than the Iangrage of the tatte to find tha
the Logacy Trast is not subject to FOIA. Miller v. Do, 312 8.C. 444; 447, 441 SE.2d 319, 321
(1994) (“Tfa statte's language i plain and wnanibiguous and conveys a clear and definite meanin,

there is no occasion for employing the rules of statutory interpretation. The court has no right to

look for or impose another meamng”)1 It is without contention that under the plain language of

" the FOIA, trusts are not included in the definition of a “public body” and the Legacy Trust is not:

a state board, commsswn, agéncy, or authority; a county, municipality, township, school district,

or special purposé district; or a committee, subcommittee or advisory committee? (Bauknight

ASE. 5] 14-15)

1 See also 1989 S.C. Op: Att'y Gen. 259 (1989) (“Clearly, this Committee is not a department of -

the State, a state board, commission, agency, governmenial body, political subdivision, county,
municipality, township, school district, or special purpose district. The fact that the Committee
was not created by a provision of the South Carolina Constitution, a statute, ordinance, or

resolution supports this conclusion, Additionally, the Committee does not perform exclusive -

governmental functions’ or make policy affecting citizens' fundamental rights, factors often
considered in terms of the governmental bodies enumerated in the Act.”). .

2 Furthermore, not all “co'mmittws;” which are explicitly included as a public body under FOIA,
are subject to FOIA.  Only a committee that “in making its recommendations, [is] performing a
governmental function” is subject to the Act. 1984 S.C. Op. Atty Gen. 159 (1984). :

)
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Plaintiff appears to allege that the Legacy Trust is somehow under the “control of” or
receives “support” from the Aftorney General, and is theteby reridered apu.bhc body for the F OIA.3

(Compl 128) Under the statute, only orgamza;hons that are supported “m whole or in part by

pubhc funds or expendmg public ﬁmds” are sub_]ect to FOIA. S.C. Code Ann. § 30-4-20(a);

Disabato v. S.C. Ass'n of School Adm’rs, 404 S.C. 433 4S4~55 746 S.E.2d 329, 340 (2013)
(“['I‘]he application of the FOIA beyond tradmonal govcmmentul eniltm is limited to statutonly
defined public bodies, which are only those entmw supported by pubhc funds.” (citing Weston,
303 S.C. at 403, 401 S.E2d at 164))

_ “Public funds are, gencrally, ﬁmds belongmg to a state or comty ar other political
subdlvxsmn, more especially taxes or other such moneys rmsed by the opetanon of some general
law and appropnated by the govennnent for the dlscharge of its obhgauons or foz some pubhc or
governmental purpose.” 1989 S.C. Op. Atty Gen. 259 (1989). The Legacy Trust is not suppozted .

by taxes or monies belonging toa political subdivision. (BankmghtAﬂ’. 1917,19.) The Legacy

] Trust was o be ftmded by ;he assets oflm Brown before it was functlonally struck down by

thccourtm Wilson'v. DaIIas (BaukmghIAﬂ' 920)
Likewuse ﬂ:eLegacmistwasnotdemgnedtoexpendpubhcﬁmds,Itwasonlysetupto

be in control of and responsible for disbursing the private assets of the trust.®. (Bauknight Aff. 1]11

5,17) A private emtity is only subject to the FOIA where it “receive]s] goverment funds en

3 The Attorney General has no involvement in the Legacy Trust. (Bauknight AfF. 15-11).

4 As noted pre_viously, the Legacy Trust has never been funded and no distributions have been

5 In contrast, see, Quality Towing, Inc. v. Clty ofMyrtIe Beach, 345 S.C. 156, 161-63, 547 SE2d
862, 864-65 (2001) (Committee that was formed to help determine the award of a Clty contract
that involving the expendlture of clty funds is subjectto FOIA)..
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' masse” or 'it'is “generally supported by public funds.” Di.;'abata,'4'04. S.C. at 456, 746 S.E.2d at
341 (clarifying its holding in Wesfon, 303 S.C. 398, 401 S.E.2d 161, conceming when private
orgaﬁimﬁons are subject to the FOIA); see ais‘q Woods v. Boeing Co., 841 F. Supp. 2d 925, 929-

30@. S. C 2012) (finding that although Boeing received a “massive amount of pubhc money” it

is not subject to a FOIA-like dlsclosures where it was not achng as state’s agent or expendmgthe

ﬁmds for the public bcneﬁt) ' - : \
Weston v. Carolina Research & Development Foundation is the only South Carolma case
cited by Plaintiff to support its argument that the Legacy Trust is a public body. The South

Carolina Supreme Court’s 2013 Disabato decision clarified Weston’s application to private

entities, holding that the FOIA only applies where the private entity is supported en masse or is

generally supported By public funds. Disabato, 404 S.C. at 456, 746 S.E.2d at 341. Disabato
clearly places the Legacy Trust outside of the FOIA’s reach. 'I'he Legacy Trust did not recéive
any pubhcftmds andwas not set up to-manage ‘State assets or forthe public benefit, andthus the

| Legacy Trust is not subject to FOIA and should be d1sm1ssed from thls action.s

Furthermore, as noted iri Mr. Bauknight's affidavit, Plaintiff herself has admitted in other

litigation that trusts such as the one at issue are not public entities. (Baulaight AfE. §16) Inan

§.To the extent Plaintiff argues that the Attomey General’s, or Attorney General’s staff,
inyolvemert in the creation and ongoing oversight of the legacy trust somehow can be quantified
and then count as support from public fiinds to be attributed to the Legacy Trust, the South Carolina
Supreme Court has made clear that a negligible amount of government funds provided to a private

entity for a specific purpose does not subject the private entity to the FOIA.  Disabato, 404 S.C. -

. at.456, 746 S.E.2d at 341.., Moreover, the court’s ruling in Dallas, that the Attarney General’s
involvement in the compromise agreement and Legacy Trust overreached his statutory authority,
moots PlaintifP’s concem on this point. Further, Plaintiff’s reliance on Associated Press v.
Sebelius, 78 P.3d 486 (Kan. Ct. App. 2003), is not persuasive, as that case was concerned with

" state employees serving in a group organized by the govemor—elect to evaluating efficiencies and
savings in state government, clearly a public purpose and with meeting times that could be directly
traced to specific state employeeﬂ ‘ .
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appeal of the settlement that created the Legacy Trust, Plaintiff wrote that “[p]rivate foundations
such as the ;I Feel Good' “foundation/trust are not public charities.” (Bauknight Aff. ] 16).
"* Throughout the appeal, Plaintiff referred to the trust as “private.” Like the “I Feel Good” Trust
. which PlainfifFacknowledges i private, e Legacy Trust is funded with private property of Jimes
Brown and is thus a private, not. public entity. - . , |

I  Plaintiff Cannot Use the Freedom of Information Act to Circumvent the Discovery
Rules in Another Case Pending Beiween the Parties.

The Freedom of Information Act shou_}d not beused as a ;ubéﬁmte for discovery and was
not intended to provide procedures for obtaining information during li'tiéaﬁon or tv'o benefit private
htlgams Lommackv Myers, 2002- CP-32-1 890 (Order of Iudge Westhrook, 11ﬂl Circuit, 2002),
cltmg NLRB v. Sears Roebuck & Co., 421 US. 132, 144 (1975) (Freedom of Informanon act is
d&signed to inform public sbout agency action and not to benefit private thauts). The Umted
States Supreme Court has clearly stated (with regard to the federal Freedom ofﬁfomﬁon Act),
tth “FOIA -was not mtended to supplement or displace rules of discovery.” John Doe Agency v.
John Doe Corp., 493US. 146 153 (1989). The South Carolina Supreme Court has not addressed
the issue in a cxvxlcontextbuthasheld that FOIA is not to be used to clmumvent discovery in
criminal cases. Evening Post Pub. Co. v. Cityof N. Charleston, 363 8.C. 452, 459, 611 S.E.2d 496,
500 (2005)." Discovery also provides a method of relief if the nformation requested s not
provided; the requesting party must bring a motion 1o compel. Rule 37, SCRCP.

Plaintiff is a defendant in another case pending before this Court, which was filed by
Defendant Bauknight and the Attomey General [Bauknight v. Pape, 2010-CP-40 - 4900]. In that
case, Plaintiff requeéted certmn documents, including “[t]he James Brown i.qgacy Trust under
which Baulknight asserts status in. the complaint” and has filed a motion to compel production of

that document. Those motions (in case 4900) are pending before this Court. Since the scope and
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conduct of discovery are with the discretion of the trial court, whether Plaintiff is entitled to those

- documents should be decided in that matter. It is obvious that Plaintiffis attempting to use FOIA

to obtain material for use in the litigation bronght by the Attorney General and Mr. Bauknight .

{2010-CP-40-4900), instead of utilizing the proper discm_rery techniques in that case.
Conclusion _ _
Plaintiffs action against the Legacy Trust is moot following the South Carolina Supreme
Court’s ruling in Wilsan.v. Dallas end by virtue of the fact that all FOIA documents sought from
the Legacy Trust are in P]amﬁﬂ”s possession. Altematively, to the extent this Court finds that a
hveconn'oversyemsts the Legacy Trust: shouldbedlsmlssedﬁ'omthm acuonbecause itisnota
public body sub_]ectto the FOIA, and because Plaintiffis attempting to use the FOIA to circumvent

discovery procedurm in a related case. For tb&ee reasons, the Defendant’s Motion to Dismiss

AN

A. Camden Lewis
Keith M. Babcock
Ariail E. King
David L. Paavola
. LEWIS BABCOCK, L.L.P.
" P.0.Box 11208
Columbia, South Carolina 26211

. should be granted.

: 4 Attomneys for Defendant James Brown
Columbia, SC " Legacy Trust, by Russell L. Bauknight, its
May 2, 2016 o Trustee
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STATE OF SOUTH CAROL]NA ‘ IN THE COURT-OF COMMON PLEAS

5
_ . )  FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND R T
- - _
Adele J. Pope, ) C/ANo. 12-CP-40-350
Plaintiff, * " "7 - 7 % DA AP UPOU
vs. ) SUPPLEMENTAL AFFIDAVIT OF
. ) - RUSSELLL.BAUKNIGHT -
AlanWilson,mhlscapacltyas R T i
AttomeyGeneralofSouthCaxohm, ) :
and James Brown Legacy Trust, by - )
Russell L. Bariknight, its Trustee, ) ! )
> Defendants. )
. - ) ,
PERSONATLY- APPEARED BEFORE ME, the affnt] Russell L. Bauknight, who,

bemgswom,deposw andslatesﬂwfollowmg
. 1. IamarmdentolechlandComgr, uﬂ10&rolina,

2. .Thcpmmpalplaceofadnnmstraﬂonandusualplaoeofbummforﬁebelow
mentioned Trust is located at 1517 Gervais Stl:eet, Ctty ofCohmbm, Rlchlami
County, SouﬁCarohna29201 : Loy ’ . o e

-3, Smce 2009, I have served ‘continuously ds* the com‘t—appomted Pe:sonal
RepresentatlveandTrusteeofthe JamesBrownEsixteandAugustl 2000
Trrevocable Trust Agreement (Trust); " !

4, ‘-‘Alsom2009 ﬂa.epamwtoﬁeWillderustcontwtenteredmmaoom
_ approvedsetﬂementagreemnnifounmgwhatw often. referred. to- as the court
approved Legacy Trust (Légacy Trust): ’IhoLegacmistwascremdpursuam
.to a court approved seitlement agreement that ended | years, of huganon

' sm:oundmgtlmvahd:tyoflmBmwnsWﬂlandTmst; :

5. TheLegacyTrustwastobeﬁmdedwzththepnvaiepropertyofJammBmwn
pmuanttoﬁctennsofthesetﬂementagreement; _

6. ThzvahdltyofﬂleseﬁlemmtagreemmncteaimgtthegacyThmtmdﬂwcom
ordet appmwngthesetﬂementWasappmledtoﬁoSouth CarohnaSupJ:ane
Court;

~
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10.

1L

13,

4.

" 15,

16.

17

The South Carolina Supreme Court’s 2013 decmon in Wilson v. Dallas, 403 8.C.

411, 743 S.E.2d 746 (2013), overtm'nnd the court approved settlement agreement

andthecreahonofﬂleLegacyTtust' \

TheSouth Ca:oimaAttomey‘GenerahsnotthcagmtorpnmmalofﬂleLegacy

Trust.’ ThBSetﬂor,acotrusfee,orabeneﬁcmrymayaJSOrequ&hfthscdmtto
remove a trustee, oratrusmemayberemovedbyme -court on its own initiative.

'See S.C. Code Ann. § 62—-7-706

.....

Itis myunderstandmgthat Wilson v, Dallas eﬂ'echvely tenmnmd anypotennal
mvolvani of the South Carolina Aftomey General’s Office in the Legacy Trust;

" Since thé Supteme Cdmtsordu'mWilsoﬁv Dallas,tbeAttomayGeneralhas .
had nio inivolvethent in the Legacy Trust;

Becanse of the Supreme Court’s order overtummg the setﬂemmt agreemem and
creatlonoftheLegacy’I‘rust,theLegacyTrusthas ceasedto,ﬁmcuonasacourt

' appmvedtust; .
Iunderstand hat a Freedom of Information Act (FOIA) ‘request has been filed

welungdounmnis establishing the Legacy Trust; -

ItxsmymderstandmgthaithcAﬁnmeyGeneralhasprowdedalldocmnentsthat
wouldxespond.toﬂusraquw,thoughldonotbehevetheLegacyThlstls
properlysubjecttetheFOIA, ot R T

ItmmyundetstandmgthatFOIAexiststoaﬂowacmmntorequ&stdocmnenis
and information related to public bodies and public documents. Accordingly, I do
notbehevethattheLegacyTrust—-apnvatetust—lsﬂmpmperenhtyforaFOIA

. Tequest; -

Evenxfthe SetﬂementAgrecmentcreanngﬂwLegacmisthadnntbeen
overtumed,thechacmistlsnotapubhcbo&yasdeﬁnedmiheSmnhCamhna
FOIAstamte SeeSC CodeAmL §30ﬂ4—20(a) (AttachedasExhibltA),

Ofparhcularmportance atﬁebneﬁngstageofﬂm appeal of the settlement™ -
agreement, Ms.. Adele Pope dffirmatively stated thit “[p]rivate fotndations such .

as the °I Feel Good® foundation/trust &re not public charities.” (Appellants’ Brief,

p. 5, attached as Exhibit B). HerpomtonthatthzTrustlspnvatecanbefomd

tbroughourherbnefs (Eg.,uiaipp 3,4,5,6,7; Appellants Replannﬁpp 2,
)

ThepnvatepropertyoflmwBrownwastoﬁmdtthegacyTrust.
Consequently, Ms. Adele Pope correctly referred to andadmﬂtedtbattheTrust is
notsubjecttoFOI'Aasxtxs“pnyaie byhcrownadmmsxon, "
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18. - Because the Legacy Trust is not a public body, it does not possess public records
as deﬁncd in the Souih Carolina FOIA statute. See S.C. Code Ann. § 30-40-20(c);

19. TheLegacyTrust:snot supported in whole ormpartbypubhcﬁmds, nor does the
Legacy Trust expend public funds. Accardingly, it is my mdemtandmg that the
Legacy Trust documents are private trust documents;

20. H'I‘hc only funds that the Legacy Trust was ever designed 1o hold were the private

- . funds of James Brown, and this functioning of the court approved Legacy Trust

was overturned and strack down in Wilson v. Dallas. Therefore, the court approved
Legacy Trust under the setflement agreement does not exist.

" FURTHER AFFIANT SAYETH NAUGHT, %

Russell L&itknight

Swormn and subscribed before me

ﬂﬁgg_r\d_dayof_ﬂ_gj__:,ml&

*“Notary-Public for the State of South Carolina
My commission expires: __ 3-2|-|& '
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) . : |
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-350
) .
- )
Adele ]. Pope, ) .
Plaintiff, ). PLAINTIFF'S BRIEF IN SUPPORT OF
. S ) MOTION FOR SUMMARY JUDGMENT
V. <) . AND IN OPPOSITION TO MOTIONS
) TO CONSOLIDATE AND FOR JUDGMENT
Alan Wilson, in his capacity as ) . ON THE PLEADINGS
Attorney General of South );
Carolina and James Brown )
Legacy Trust, by Russell L. Bauknight, )
its Trustee : )
: Defendants.: )
)

" This case was brought under the South Carolina Freedom of Infqrmét’ion Act
(“FOIA”) on August 3, 2011. Plaintiff submits this Brief in Support of Summary Judgment.
She also opposes motions of one or both Defendants to consolidate this case with Richland
County Case No. 2010-CP-40-4900 ("Case 4900"); to dismiss it; to strike affidavits; and for
judgment on the pleadings.

Summary of Status and Rellef Requested

" The following summarizes the status of this case [“Case 350"]:
1. This FOIA case has been pending for four years and nine months. It relates
to a FOIA request made in June 2011 of the Attorney General of South Carolina
("AG™) and a trust which was is controlled by the AG in his official capacity.
2. All documents held by Defendant James Bfown Legacy Trust and/or its counsel
are under the control of the AG and are subject to the provisions of FOIA. This is
confirmed by the Litigation Retention Agreement in Case 4900, in which the

James Brown Legacy Trust is a Plaintiff.

3. The James Brown Legacy Trust is a public body because it was created, and
is controlled, by the South Carolina AG.

4, Motions filed by the AG and the James Brown Legacy Trust have served only
to delay FOIA compliance and increase Plaintiff's legal fees. They should be denied.

VI
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[

5. Plamtlff is entxtled to summary judgment for declaratory judgment and m]unctlve
‘relief as requested

6. Plamtlff is entitled to an award of reasonable attorneys‘ fees and costs against
both Defendants.

These {natters are discussed in detail below.
- History of Case
’Pepe made: proper requests under the FOIA for the publi—c'docnments sought herein
on June 30, 2011, Those doemnents include:

The Final and all drafts, signed and unsigned, of the
James Brown Legacy Trust (requested from both Defendants) and

All correspondence, email and/or other communications between any
member of the Office of the South Carolina Attorney General and Russell L.
Bauknight between August 1, 2010 and May 4, 2011 related to the value of -
the assets of the Estate of James Brown and/or the James Brown 2000
Irrevocable Trust (requested from Defendant AG only).

Shortly thereat’ter, counsel for Defendant Legacy Trust refused_ to release any

‘documents and threatened to seek sanctions or other relief against l?liiintiff if she made

further requests to the Legacy Trust under the FOIA. (See Ex.C to Ex. D of the Complaint

herem ) The AG failed to timely respond to Plamtlff s FOIA request. ' 4

This case was filed on August 3, 2011 in Newberry County. Pursuant to the FOIA
Plaintiff sought a declaration that the Legacy Trust is a public body a_nd the requested
documents afe puialic; an Order directing theirlproductlon;' and her attorneys’ fees and
costs incurred in nrdsecuﬁng this matter. All such reliefis provided for by statute. (See S. C.
Code Ann, § 30-4-10, et seq.) .

Atthe reqn_.'estAof Defendant AG, this case was transferred to Richland County and
given its current case number, Subseqnently, both Defendants moved separately to
eonsolidate this cese w.i'th Case No. 2010-CP-40-4900 (“Case 49007}, which is a complex

: , : - -
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tort case in which the Legacy Trust and AG, with others, are suing Plaintiff.

On March 15, 2013, the Legacy Trust moved be dismissed from this action, based on
its assertion that it no longer exists as a result of the Supreme Court’s initi’ai' decision in
Wilson v. Dallas on February 27, 2013. On May 8, 2013, the Supreme Court issued.its final

opinion in Wilson. Neither the Legacy Trust nor the AG provided any documentation

supporting the elleged dissolution or explanation of the distribution of Legacy Trust assets.

[The Legacy Trust has continued its active participation in Case 4900.}

Since the issuance of the Snpretne Court’s final opinion, the AG has assefted ttlat it
has no documents which have not been produced to Plaintiff, _desnite the AG’s having
oppose-dt Ptziintifi’é FOIA request for more than four yeers.

The Attorney General Must Produce all Responsive Public Documents, Including
those within the Files of Sweeny Wingate & Barrow, PA

Tne AG hasimade the bald assertion in letters and emails that all responsive
' documents have been produced. These informal representations are neither a basis for .
" further delay nor for the summary dxsmissal the AG seemis to seek. Because of this, the
Court should deny the AG's motion for judgment on the pleadings and grant Plaintiff’s :
motion for summary judgment.

, In edditioni the AG has used a valuation obtained in late 2010 to support various
filing in the South Carolina Appeliate Courts. The AG advised the Appellate Court on
August 23,2010 thathe expected an appraisal to arrive shortly thereafter showing that the
value of James Brown's Estate and Trust would “not exceed Twelve Million ($12,000,000)
Dollars.” On May 6, 2011, the AG filed a Motion to Suppl'ement the' Record in Wilson v.
Dallas, which motion relied on the appraisal obtained in late 2010. The AG asked the
Supreme Court to eccept BauknighBS Inventory and Appraisement, pased on the appraisal,
which shows the value of ]ames Brown’s music empire to be less than $4.7 million.

OU{MSS
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_ After the decision in Wilson, the AG’s Case 4900 co-Plaintiff James B. filed a Petition \

for Rehearing which set out in detail the methodology used in the 2010 valuation. Jemes B.
is represented by Sweeney, Wingate & Barrow, PA, the AG's Case 4900 counsel .

The AG appears as a lead Plaintiff in Case 4900 and the files of the Wingate ﬁrm,
insofar as they serve as counsel._ for the Staite{ are subject to the FOIA. l)esplte the AG's
assertlons thatit has no further documents the Court has not yet passed on the duestion of
whether further production will be required. | H

Plamtlff notes that the FOIA requlres a public body to release all responswe pubhc

documents prepared owned used, in the possession of or retdined by a public body S.C.

© Code Ann. §30a4-20(c). Although the AG has taken the positlon that hlS office does not

possess any further responsxve documents, he has refused to provxde responsive ;
documents which are in the files of hls counsel in Case 4900.

- The documents sought herein are of pubhc unportance as the IRS materlals the AG

_sought to have mcluded in the Wilson record show ]ames Brown s ”I Feel Good” Foundation '

being funded with between $26 million and $2.8 million, rather than about $8fl million.
Although it is not necessary_ for the Court to find a compelling publicl'need forthe .
documents sought under the FOIA, such a need exists in this case. Plaintiff has presented
affidavits from var ious c1tizens to this effect. '
The Legacy Trust Continues to Act |

The Legacy Trust was created by then-AG Henry McMaster prior to May of 2010
Since its creation, the Legacy Trust has prosecuted a Rlchland County tort action agamst
Plaintiff for 6 years; engaged counsel; and defended this action for aver 55 months; sought,
for more than four, years, to intervene in another FOIA actio'n brought by Pape; and been |

actively managed by Russell L. Bauknight (See Affidavit of Bauknight, dtd. 1/10/12). Not
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once‘brior to March 15, 2013 had the 'Legacy Trust questioned its continued existence,
despite being directly énd .con.tinuously involved in litigatidn. In the three years since the
Supréme Court issued its opinion in Wilson v. Dallas, the McMastér i.egacy Trust has
continued to actively litigate 'against. Plaintiffin Case 4900. To date, the McMaster Legacy
Txl'u;st hr;ls;ﬂnevér made a filing in Case 4900 which takes the position that it does not-exist, a
position»jit seeks t; take in fhis P;OIA rxiattgr. .

" The Supre,r.ne Court’s opinion reversed the abprova! c;f a se&lément agreement.
-Alth'ough'i:hé decisidn. xﬁay have some effect on the inanagement and funding of the. Legacy
Trﬁst, nothing in the opinion éuggests that the Supreme Court dissolved the Legacy Trust.

: Fixrfhermor;e, The Legaf:y' Trust's argument that it has no assets is incorrect. Since’
May 19, 2010 the Legacy Trust has pursued a mﬁltimilliém—dollar claim against Plaintiff for
alleged breaches c')f fiduciary duty and trust which the Legacy Trust claims Plaintiff owes it.
Today, the LegacyTrust remains one of the lead Plaintiffs in Case 4900, wherein it has
indicated no doubt as to its existence. - - |

Its 55-month participation in léhis case al;so shows that the Legacy Trust has beén
funded in some manr,ler. It has been,ér‘ui continues to b'e,.répresénted:by awell-respected
firm whiéh, osten.sit;iy, has been or expécts to be paid for its work. _ |
| In short, there is no evidence that the Legacy Trust has been dissolved.

'lihe Legacy Trustisa lsublic Boify Subject to the FOIA |

The Légacy Trust was cr_eated by former AG Henry D McMaster in his official

capacity, as is demonstrated by both known drafts of the document. These drafts show “the

Attorney General of South Carolina” as one of the Settlors of the Trust. It defies reason to
‘suggesf that an entity créatéd.énd controlled by the AG of South Carolina could be
considered anythiﬁg other tﬁaﬁ'h public body.
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Our St_xoreme Court held in Weston v. Carolina Research and Development
Fotmdation, 303 $.C. 398, 401 S'.E.Zd 161 [1991), that indirect public support of an
organization could cause that org'aftizatiori to be treated as a public body. In As's.'ociated

Pressv. Sebelius, 31 Kan.2d 1107, 78 P.éd 486 (2003], the Kansas Court held that an
organization’s use of state einplojrees (who were not paid outside their state salaries)

| meant that it was-a public body-f‘or FOIA purposes. This is partioula;iy instructive, since

: maoy attot'neys within the AG's office have, in their capacities as state employees,

expended considerable time in defending the Legac;z Trust's e)dsteaee and pursuing its.
continued t'_undiné under the August 2008 setdement agreement. . | »

In 2006, VA(.; MeMaster — citing both of the'abo-v,e‘ cases - opined that “indirect’ or ‘in
kind’ pdblic fundiog, such as'by virtue of an entlty‘s ose of public employees or
governmental resources, is sufficient to mvoke FOIA” (See Opinion dtd. 5 / 19 /06]
Following the case law and the AG‘s own oplmon, the vast state resources dedlcated to the
Legacy Trust give rise to 1ts status as a public body.

Further, in January 2011 AG McMaster - without the Trustee of the Legacy Trust -
signed an amendment indicating that the settlement “created ah entity (the ‘Settlement
Entitf]- to haxa al]' of the aseete related to James Brown...." This “Conﬁrtiiation and - ;
Amendment” conérms by its own language that the Legacy Trust (wﬁich is the “Settlement
Entity") had heen in emstence since the settlement was executed

The Legacy Trust asks this Court to find that the AG can create an entity which does
" not have to produce its own pubhc documents if the Supreme Court later finds the AG's
actions were improper. The Court should décline to do so, and ﬁnd that the McMaster

Legacy Trust is a public body subject to the FOIA.
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The Court Should Award Plaintlff the Attorneys’ Fees and Costs Incurred Herein
PlaintifPs final cause of action {s a request for the attorneys’ fees and costs incurred
in filing and pursulng this action. S.C. Code Ann. §30-4-100 authorizes this Court to award
reasonable attorneys’ fees and costs to a plaintiff who prevails in whole or in part. See
Sloan v. Friends o}zl:he Hu_nley, Inc, 393 5.C. 152, 157, 711 S.E.2d 895, 897 (2011) ("_Wllen a
public b_ody frustrates a citi;en_'s FOIA request to the extent that the citizen must seek reliel"
in the courts and incuriliti‘gation costs, th_e public body should not be able to pr_eclude
prevailing party status to the citizen by producing.tl'xe documents after litigation is filed."
(lnternal cltatlons omitted)) | | -
Plaintdff properly requested public documents from two publxc bodles in June 2011

The AG took the position that Plaintlff's FOIA rights were suspended as aresult of the AG

having sued her n Case 4900. The McMaster Legacy Trust took the positmn that it was not

a pubhc body subject to the FOIA. The AG’s successful motlon to transfer venue and

pending motion to consolidate this matter with Case 4900, along with the McMaster Legacy

Trust's efforts to be dismissed as a result of the alleged end of lts existence in 2013 have
caused the intervemng four years delay

© To date, Plamtxﬁ's attorneys' fees (at the rate of $250 per hour) are $30,950, with an
additional $1,128.10 in costs. These fees and costs are reasonable in light of both '
Defendants’ efforts to extend this simple action into multi-year litigation which further
stifled Plaintifl's F.OIA rigllts Plaintiff asks that this Court grant judgnient against the
Defendants, )omtly and severally, in the amount of$32 078.10, plus any additional fees and

costs incurred through the May 17, 2106 hearing in this action.
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Conclusion
" For the reasons set out above, Plaintiff asks that this Court grant her summary -
judgment on her causes of action for declaratory judgment, i,njuncf.ive relief and attorneys’

fees and, additibnally, deny the Defendants’ pending motions to dismiss, strike and for

' Resbet;i;full submitted,

Adam 'I;Zéilve't‘nail

" Moses & Brackett, PC
1333 Main Street, Sulte 260
Post Office Box 100261 _
Columbia, South Carolina 29202
803/461-2328
asilvernail@mkb-law.com

. judgment on the pleadings.

May 2, 2016 ~ . ‘Attorney for Plaintiff

000504



L

Silvernaillawfirm.com Mail - Request for Héarlng in James Brown Ma...10-CP-40-4900 AND Pope vs. Wiison, ot al, Case No. 2011-CP-40-0350 3/7/17, 414 PM

by mog -

Request fdr Héaring in James Brown Matters -- Bauknight, et al vs. Pope AND
Pope vs. Wilson, Case No. 2010- CP-40-4900 AND Pope vs. Wilson, et al, Case No.
201 1-CP-40-0350 ,

Emory Smlth <ESm|th@scag.gov> ' ’ ' Wed, May 8, 2013 at 12:27 PM
To: "Mark V. Gende" <MVG@swblaw.com>, Adam Silvernail <adam@silvernaillawfirm.com>, "Manning, L. Casey Law
Clerk (Joy E. Middleton)" <CManningLC@sccourts.org>, "cmanningj@sccourts.org” <cmanningj@sccourts.org>

Cc: "Ken B. Wingate" <KBW@swblaw.com>, "Aaron J. Hayes" <AJH@swblaw.com>, John Mcintosh -
<JMclntosh@scag.gév>, Bob Cook <BCook@scag.gov>, Sonny Jones <SJones@scag.gov>, Daryl Williams
<dwilliams@jeterandwilliams.com>, "kmb@lbglegal.com"” <kmb@lbglegal.com>, "Ariail E. King" <aek@Ibglegal.com>

Our position is that the FOIA cases should NOT be held in abeyance and that they should be scheduled as soon
as is convenient for the Court, but we certainly have no objection to the Court’s review of Mr. Gende’s letter.

Respectfully,

Emory Smith

Counsel for Defendant Wilson

From: Mark V. Gende [mailto:MVG@swblaw. com]

Sent: Wednesday, May 08, 2013 11:59 AM

To: Emory Smith; Adam Silvernail; Manning, L. Casey Law Clerk (Joy E. Middieton); cmanningj@sccourts.org

Cc: Ken B. Wingate; Aaron J. Hayes; John MclIntosh; Bob Cook; Sonny Jones; Daryl Williams; kmb@lbglegal.com;
Ariail E. King

Subject: RE: Request for Hearing in James Brown Matters -- Bauknlght et al vs. Pope AND Pope vs. Wilson, Case
No. 2010-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350

Dear Judge Manning:

[n response to the email string below, 1 note that Mr. Silvernail neglects to inform the court that today the *
Supreme Court not only denied all motions for rehearing, but also issued a new, lengthy opinion in the James
Brown Estate matter (45 pages including concurrence). The Supreme Court substitutes this new oplmon for its
priot opmlon

https://mail.google.com/mail/u/0/?ui=28&ik=344d3d19018&view=pt&q=...&search=query&msg=13e84fb49eefabd8&dsqt=1&sim!=13e84fb49eefabd8 Page 1of 4
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silvernaillawfirm.corh Mail - Request for Heafing in James Brown Ma...10-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350 3/7/17, 4:14 PM

\

Case 4900 plaintiffs/proposed FOIA intervenors believe that your decision following the recent status conference
that matters in case 4900, including the related FOIA matters, should be held in abeyance at this time is still
correct, an potentially even more appropriate in light of the new Supreme Court opinion issued today. I plan to
provide to you by the end of the week a more detailed discussion of this position in light of the Supreme Court’s
new opinion. I respectfully request the court allow time to receive and consider this forthcoming letter before
making any decision regarding scheduling any motions.

Respectfully,

Mark Gende
Attorney for Case 4900 Plaintiffs/Proposed FOIA lhtervenors

Mark V. Gende, Esq.
Sweeny, Wingate, & Barrow, PA
1515 Lady Street
Columbla South Carolina 29201

803 256. 2233 Phone
803.256.9177 — Facsimilie

From: Emory Smith [mailto: ESmith@scag.gov]

Sent: Wednesday, May 08, 2013 10:40 AM

To: Adam Silvernail; Manning, L. Casey Law Clerk (Joy E. Middleton); cmanmngj@sccourts org

Cc: Mark V. Gende; Ken B. Wingate; Aaron J. Hayes, John McIntosh Bob Cook; Sonny Jones; Daryl Williams;

kmb@lbglegal.com; Ariail E. King
Subject: RE: Request for Hearing in James Brown Matters - Bauknight, et al vs. Pope AND Pope vs. Wilson, Case

No. 2010-CP-40-4900 AND Pope vs. Wllson, et al, Case No. 2011- CP—40 0350

Your Honor, [ am prepared and available for a hearing in the FOIA cases at most any time, but note the following
conflicts through the end of June and would appreciate protection as to them: :

May 13 and 14 - oral argument in Richmond -

May 16 — motion hearing in Chas. I should be back by 3 pm

https://mail.google. com/mail/u/0/7U|=2&|k=ad4d3d1901&v1ew—pt&q= &search=query&msg=13984fb499efabd8&dsqt=1&sim|u13e84fb49eefabd8 Page 2 of 4

000506



1 ., :
Silvernalllawfirm.com Mail - Request for Hearing in James Brown Ma...10-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350 3/7117, 4114 PM

May 22 am — Dr’s appt.
June 6 am — oral argument, Sup. Ct.
June 11 — Trial, Chas. Co.

June 24-28 - family travel
Respectfully,

Emory Smith

- Counsel for Defendant Wilson

J. Emory Smith, Jr.

Assistant Deputy Attorney General -
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Phone: 803-734-3680

From: Adam Silvernail [miailto:adam@silvernailiawfirm.com]

Sent: Wednesday, May 08, 2013 10:28 AM

To: Manning, L. Casey Law Clerk (Joy E. Middleton); cmanmngj@sccourts org

Cc: Emory Smith; Mark V. Gende; Ken B. Wingate; Aaron J. Hayes; John MclIntosh; Bob Cook; Sonny Jones, Daryl
Williams; kmb@Ibglegal.com; Ariail E. King .

Subject: Request for Hearing in James Brown Matters — Bauknlght et al vs. Pope AND Pope vs. Wilson, Case No.
2010-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350

Dear Judge Manning:

We have this moming received notice of the Supreme Court's denial of all Petitions for Rehearing of the Court's
February 27th opinion in Aiken County Case No. 2008-CP-02-1647.

https://mail.google.com/maillu/O/?uI=2&Ik=a44d3d1901&vIew-pt&q=”.&search=query&msg=13,984fb4999fade&dsqt=1&slmI=13e84fb49eefabd8 Page 3 of 4
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y
Silvernaillawfirm.com Mall - Request for Hearing in James Brown Ma...10-CP-40-4800 AND Pope vs. Wilson, et al, Cqse No. 2011-CP-40-0350 3/7/17, 4:14 PM

We understood from your law clerk that you were awaiting a decision on these petitions to set hearings in these
matters. Because of the importance of speedy disposition of FOIA matters and the fact that my client's 2 FOIA cases
have now been pending for more than 20 months, we would appreciate your scheduling the FOIA matters for hearing
at the Court's earliest convenience. .

At the same time, we request that you hear all motions which are delaying the appearance by 5 of the Plaintiffs in
Case 4900 at depositions noticed for several months ago. Thank you for your consideration.

Sincerely,

Adam Silvernail

Adam T. Silvemnail

Law Office of Adam T. Silvernail, LLC
Post Office Box 1898

1901 Hampton Street

Columbia, South Carolina 29202-1898
tel: 8BO3/779-1770

fax: 803/403-8092

https://mail.'google.com/mail/u/0/?ui=2&ik=ad4d3d1901&vlew=pt&q:.n&search=query&msg=13e84fb49eefabd8&dsqt=1&5iml=‘l£}e84fb4geefabd8 Page 4 of 4
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SWB

SWEENY WINGATE & BARROW PA.

- May 10, 2013

Reply to: Main Office
Mark V. Gende
(803) 256-2233 x121
myg@swblaw.com

VIA EMAIL AND U.S, MAIL

Honorable L. Casey Manning, Jr.

Circuit Court Judge

Richland Judicial Center

1701 Main Street, Room 214 (2nd Floor)

Post Office Box 192 ‘

Columbia, SC 29202-0192
RE: Russell L. Bauknight, et al. v. Adelc J. Pope
Civil Action No.: 2010-CP-40-04900
Our File: 4077-7389

Dear Judge Manning:

Please accept this letter as Richland County Case 4900 Plaintiffs’ and Proposed FOIA |

" Intervenors® assessment why all matters in Case 4900 should be held in abeyance pending the
outcome of all James Brown Estate matters that the Supreme Court has now unequivocally
remanded to Aiken County.

On Wednesday, May 8, 2013 the South Carolina Supreme Court denied all petitions for

rehearing and took a significant additional step. The Court substituted a new and revised opinion -

for its prior decision in the James Brown Estate matter. This new opinion is lengthy and makes

certain additions and deletions to the prior, replaced opmJon. This new opinion has 31gn1ﬁcant '

bearing on the continued progress of Case 4900

First, the new Supreme Court opinion creates significant uncertainty as to what persons
or entities constitute the plaintiffs group. The new opinion voids the Section 1102 settlement
agreement that had bound the plaintiff’s group together, The new opinion also voids the
appointment of Russell Bauknight as personal representative and trustee of the James Brown
Trust and Estate, but expressly allows Mr. Bauknight the right to reapply and, potentially, be

MawOFFice: T=B03-256-2233  F»803-256-G177 1515 LADY ST. (20201} = POST OFFICE BOX 12120 = Cowumaia. SC 29211

e Phres Mo TalQin Qe A~~~ Ce®im Qa0 nmann | Vam Canceins Yawa Gurere D s Aoers Mermme Dear BO oIl iimemivtn ON anaw .
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Page 2 of 3

: reappomted as a fiduciary of the Trust and Estate. Therefore, until the md1v1dual family
members’ position with reference to the Trust and Estate is finally determined by the Aiken
Court and until fiduciaries are installed for the Trust and Estate, my firm has substantial
uncertainty on what basis each named plaintiff will continue in Case 4900. We believe these
matters can and will be resolved as each Aiken County matter is resolved.

Furthermore, the Attorney General, for whom Sweeny, Wingate & Barrow, PA is counsel
of record in Richland Case 4900, has independently filed a motion to withdraw from the case and
made various other representations and filings in related matters. Consequently, Sweeny,
Wingate & Barrow, PA today i is filing a motion to be relieved as counsel for the Attorney
General.

Second, the new Supreme Court opinion upholds the for-cause removal of the Case 4900
Defendant, Mrs. Adele Pope, as a fiduciary of the James Brown Estate. In upholding her for-
cause removal, the court relies on some of the very same allegations made by the Case 4900
Plaintiffs against Mrs. Pope. ‘Mrs, Pope is afforded no opportunity to reapply for any fiduciary
posmon ‘with the Trust or Estate. Because of her for-cause removal, she can have no further part
* in the Estate and Trust. , :

Third, the Supreme Court, in substituting the new opinion has completely eliminated
Footnote 29 of the prior opinion. Footnote 29, while only dicta in the now replaced opinion,
addressed, among other items, the FOIA matters and called for them to be heard “in the ‘first
instance” without any clear definition of what that meant. Such language is totally absent from
the new order. While the court does recognize that the Attorney General is contesting releasing
some documents pursuant to FOIA, the court no longer puts any primacy or priority on any court
hearing these matters. We believe that such a position is entirely appropriate, because the
documents requested under FOIA are subject to a claim of privilege which is the subject of a
motien for protective order before this court in Case 4900. The claim of privilege must be
decided before any court can make a determination: of the application of any FOIA claim.

In summary, all of the uncertainty that your honor recognized at the last status conference
still exists, and possibly a bit more. With the Supreme Court now having said all it is going to
* say on the matters that were before it, it is now abundantly clear that all matters related to the
James Brown Estate cases must now be heard and decided by the Aiken Court. How the Aiken
Court rules on a number of issues across a number of cases will then determine the posture of the
group of plaintiffs or individual plaintiffs who will continue on with Case 4900,
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Therefore, Case 4900 Plaintiffs and Proposed FOIA Intervenors respectﬁllly request that
Case 4900 be held in abeyance in its entirety until all the underlying issues related to the
Plaintiffs are resolved by the Aiken Court. Should you deem it best for Plaintiffs to make a
formal motion for stay, I would be plmsed todo so. :

As always, I am available to provide the court any further information it requires in order
to fully pomder this matter.

Yours ﬁ-uly, ,

—

NY, WINGATE & BARROW, P.A. -

MarkV ‘Gende : o | ‘

- - 1
MVG/lda -
" cc: AdamT. Silvernail, Esquire _ . o =
Daryl L. Williams, Esquire
J. Emory Smith, Jr., Esquire :
|

|
|

000511



Silvernaillawfirm:com Mail - Pope vs. Wilson, et al, Case No. 2012-CP-40-0350; Pope v. Wilson 10-CP-40-4900 3/7]17, 4:15 PM

Adam Silvernail <adam@silvernaillawfirm.com>

Pope vs. W'Ison et al, Case No. 2012- CP-40-0350 Pope V. Wllson 10- CP-40-4900

Manmng, L. Casey Law C!erk (Eve Goodstem) <CManmngLC@sccourts org> Mon Oct 13, 2014 at4: 46 PM
To: Adam Silvemail <adam@silvernaillawfirm.com>

Cc: "Ariail E. King" <aek@Ibglegal.com>, "kmb@lbglegal com" <kmb@lbglega| com>, Emory Smith <ESmith@scag.gov>,
"mvg@swblaw.com” <mvg@swblaw com>

DearCounsel:

. Judge Manning has reviewed Mr. Sllvernall s letter of October 8, 2014 and would like to schedule a hearing on
all outstanding motions as soon as possible. Judge Manning is available to hear all outstanding motions this
Wednesday, Thursday, or Friday. : Please let me know if you are available this week to have all outstandmg
motions heard in the above-referenced matter.

Please do not hesitate.to contact me if I may be of assistance.

Thank you,
Eve

Eve S. Goodstein .

Law Clerk to Tﬂe Honorable'L. Casey Manining
Fifth Judicial Circuit |

Richland County Judicial Center

)7oj Main Street. Room 214

Columbia, SC 29201

Office: (803) 57'6-1 774

Fax: (803) 576-1744

https://mail. google com/mail/u/0/?ui=2&ik=a44d3d1901&view=pt&q=... s—true&search=query&msg=1490b43cbf63b385&s|m|=1490b43cbf63b385 Page 10f 3
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Silvernaillawfirm.com Mail - Pope vs. Wilson, et al, Case No. 2012-CP-40-0350; Pope v. Wilson 10-CP-40-4900

3/717, 4115 PM

From: Emory Smith [mailto:ESmith@scag.gov]

Sent: Wednesday, May 07, 2014 4:26 PM .

To: Adam Silvernail; Manning, L.-Casey; Manning, L. Casey Law Clerk (Eve Goodstein)
Cc: Ariail E. King; kmb@Ibglegal.com; Adele Pope

Subject: RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350

.r‘ .

Your Honor, I-am responding to Mr. Silvernail’s emailed lc;ttér today in which he requested a hearing as to the
FOIA matters pending in this case. We have no objection to a hearing at your Honor’s convenience although, as

stated in previous correspondence and filings, we believe that Plaintiff has all documents that could be

considered responsive to her FOIA request at issue in this proceeding. We reserve our positions in filings with N
1

this Court.
[ do plan to file a response to his supplemental memorandum and Ms. Pope’s affidavit.
Respgctfﬁl‘ly,

Emory Smith

Counsel for the Attorney General

From: Adam Silvernail [mailto:adam@silvernaillawfirm.com]

Sent: Wednesday, May 07, 2014 4:08 PM .

To: cmanningj@sccourts.org; Manning, L. Casey Law Clerk (Joy E. Middleton)
Cc: Emory Smith; Ariail E. King; kmb@ibglegal.com; Adele Pope

Subject: Pope vs. Wilson, €t al, Case No. 2012-CP-40-0350

!

Dear Judge Manning:'
Please see attached letter and enclosures. Thank you for your consideration.

Sincerely,

Adam Silvernail

Adam T. Sitvernail

https:l/mail.google.comlmail/ulOl?ui:Z&ik:addd3d1901&view=pt&q=...s=true&search:query&msg=1490b43cbf63b385&siml=1490b43cbf63b385
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Silvernaillawfirm.com Mail - Pope vs. Wilson, et al, Case No. 2012-CP-40-0350; Pope v. Wilson 10-CP-40-4900 . 3/7)17, 4:15 PM

Law Office of Adam T. Silvernail, LLC
Post Office Box 1898

1801 Hampton Street

Columbia, South Carolina 29202-1898
tel: 803/779-1770

fax; 803/403-8092

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information
that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of

the message and any attachments. _ y

https://mall.google.com/mall/u/O/?ul:2&!k=a4463d1901&view:pt&q=.,..s=trué&search:query&msg=1490b43cbf63b385&siml=1490b43cbf63b385 Page 3of 3
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Tuesday, March 7, 2017 at 4:18:16 PM Eastern Standard Time

Subject: RE: Pope vs. Wilson, Case 2012-CP-40-0350 and Pope vs. Wilson, Case 2010-CP-40-4900
Date: Thursday, November 13, 2014 at 6:14:04 PM Eastern Standard Time

From: Emory Smith
To: Adam T. Silvernail, ‘cmanninglc@sccourts.org', ‘cmanningj@sccourts.org'
CcC: Ken B. Wingate, Mark V. Gende,.'AriaiI E. King', 'Keith Babcock'

Your Honor, | will be generally unavailable next week due to other important meetings scheduled and other
deadlines. | am the attorney. in this Office who has handled the FOIA cases and | need to be present for any hearing in

this matter.

Therefore, | respectfully request that you not schedule a hearing before November 24. 1am genérally available:on
that date and afterward except for the pm of 11/26 and a few dates in Dec. when | have Court or other
appointments. | have noted my availability on earller dates so this request is not made for purposes of delay.

Thank you for your consideration of this request.
Respectfully,
Emory Smith

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

——~0riginal Message-—-- .

From: Adam T. Silvernail [mailto:asilvernail@mkb-law.com]

Sent: Thursday, November 13, 2014 5:53 PM

To: 'cmanninglc@sccourts.org'; 'cmanningj@sccourts.org' ;
Cc: Emory Smith; Ken B. Wingate; Mark V. Gende; 'Ariail E. King’; "Keith Babcock' ,

Subject: Pope vs. Wilson, Case 2012-CP-40-0350-and Pope vs. Wilson, Case 2010-CP-40-4900

Please see attached correspondence, which is also being mailed to Judge Manning today.

Sincerely,
Adam Silvernail

Adam T. Silvernail
Moses & Brackett, PC
1333 Main St., Suite 260
Post Office Box 100261
Columbia, SC 29202-3261
803-461-2328 (direct dial)
803-461-2308 {fax)

Confidentiality Notice: This message (including any attachments) is intended exclusively for the individual or entity
to which it is addressed. This message may contain information that is legally privileged, confidential or otherwise
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exempt from disclosure. If you are not the intended recipient, please note that any use, dissemination, distribution,
or copying of this message is strictly prohibited and may be unlawful. Please notify the sender immediately by return
email and delete all copies of this message.

[RS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, please note that any federal
tax advice contained in this communication {including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (i) promoting,
marketing or recommending to another party any transaction or matter addressed herein.

---—Qriginal Message--—

From: ricoh@mkb-law.com [mailto:ricoh@mkb-law.com]
Sent: Thursday, November 13, 2014 4:56 PM

To: Adam T. Silvernail
"Subject: -

This E-mail was sent from "RNPOOAB77" (Aficio MP C5000).

Scan Date: 11.13.2014 16:56:28 (-0500)
Queries to: ricoh@mkb-law.com ‘ )
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Tuesday, March 7, 2017 at 4:17:46 PM Eastern Standard Time

Subject: RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No. 2010-CP-

40-4900

Date: Thursday, January 29, 2015 at 2:54:54 PM Eastern Standard Time

From: Emory Smith -

To: 'cmanninglc@sccourts.org’

cc: Mark V. Gende, cmannlngj@sccourts org, Adele Pope (adele@popelawﬁrm com), AdamT. .
Silvernail

Attachments: image001.gif

We have no objection to either a status conference or a hearing on any of these days except that | do have
conflicts 1:30-3:30 on the 11t and possibly the morning of the 12th; however, | do not see the value.of a

conference on the same date as the hearing. If the Court prefers to have a conference before the hearlng, i
suggest that it be scheduled at least a few days before the hearing. S .
Thank you.

Emory Smith

From: Adam T. Silvernail [mailto:asilvemail@mkb—law;com]
Sent: Thursday, January 29, 2015 1:55 PM

To: ‘cmanninglc@sccourts.org'
‘Cc: Mark V. Gende; Emory Smith; cmanningj@sccourts.org; Adele Pope (adele@popelawﬁrm com)
Subject: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No. 2010-CP-40-4900.

Dear Ms. Goodstein:

| am available anytime.on February 4, 5, 10, 11 or 12", and it appears that Emory is available on those dates
(with the exception of the afterncon of the 11" and the maorning of the 12”‘), My January 22, 2015 letter
requested a hearing, rather than a status conference, and | ask that we proceed with hearing these cases . B
immediately after the status conference. The-pending motions are all now over a year old and many are over D
three years-old. | would thus suggest that the status conference and motions hearing be set together onone

of these dates when the Court has time to hear arguments on the motions. ) : i

Best,
Adam Silvernail . : | N

Adam T. Silvernail
Moses & Brackett, PC
1333 Main St., Suite 260
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" lam avarlable for a status conference any day through Feb. 12 except for early pmonthe 1

Post Office Box 100261
Columbia, SC 29202-3261
803-461-2328 (direct dial)
803-451-2309 (fax)

—

Confidentiality Notice: This message (in¢luding any attachments) is intended exclusively for the individual or entity to which it is addressed. This
message may contain information that is legally privileged, confidential or otherwise exempt from disclasure. If you are not the intended recipient,
please note that any use, dissemination, distribution, or copying of this message is strictly prohibited and may be unlawful. Please notify the sender
immediately by return emait and delete all copies of this message. .

IRS Circular 230 Notice: To ensure compliance with requirements |mposed by the IRS, please nate that any federal tax advice contained in this

" communication {(including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under

the Internal Revenue Code or {ii) promoting, marketing or recommending to anather party any transaction or matter addressed herein.

From: Emory Smith [mailto:ESmith@scag.gov]

Sent: Tuesday, January 27, 2015 10:30 AM .

To: Mark V. Gende; Adam T. Silvernail; ‘cmanninglc@sccourts.org’ g
Cc: cmanningj@scoourts.org . : -
Subject: RE Case 4900 Issues (re-send to corrected email addresses)

1% and pbssibly

the am of the 12t.  ~

Emory Smith
Counsel for the Attorney General

From: Markv Gende [ma i]tﬁ MVG@QND@W ggm]

Sent: Tuesday, January 27, 2015 9:46 AM

To: asilvernail@mkb-law.com; Emory Smith; cmannmglc@sccourts org'

Cc: cmanningi@sccourts.org o : .
Subject: Case 4900 Issues (re-send to corrected email addresses) :

- Dear Adam, Emory, and Eve:

To follow up my telephone conversation with Adam and Emory, fudge Ménning has asked: (1) that we work
together to schedule a status conference on the FOIA matters referenced in Adam’s January 22, 2015 letter
and (2) that Adam and | submlt proposed orders on plaintiffs’ motion to set aside any default heard
December 17, 2012. Adam and | agreed that these proposed orders be submitted within 7 days from today.

| am copying Judge Manning’s clerk on this string in order to facilitate scheduling the status conference. |am
available Thursday and Friday of this week for the status conference.

Eve, would you please let us know if Judge Manmng has any preferred dates and tlmes for the status

‘conference.

Mark Gende ¢

Mark V. Gende | Member
Sweeny, Wingate & Barrow, P.A..

060513
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STATE OF SOUTH CAROLINA

)  INTHE COURT OF COMMON PLEAS
L ) ° FORTHE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND - )
s ) .
Adele J. Pope, ) C/A No. 12-CP-40-350 -
' : )
Plaintiff, ) .
. )
VS. . ) JAMES BROWN LEGACY TRUST’S
.o ) MEMORANDUM IN REPLY TO
' Alan Wilson, in his capacity as ) PLAINTIFF’S BRIEF FOR :
Attorney General of South Carolina, ) ~ SUMMARY JUDGMENT
and James Brown Legacy Trust, by ) . ’
Russell L. Bauknight, its Trustee, ) Fioas
' ' ' ) Z =
Defendants: ) o OB 2
) e R R
N :_—-_- ’j S

—-I\

Defendant James Brown Legacy Trust, by Russell L. Baukmght, its TmSteq (“ﬁbgacyf

. Trust”) submits this Memorandum in Reply to Plaintiff’s Bnef for Summary Judgg:tenﬂdated

May 2, 2016, |
The Legacy Trust has addressed Plaintiff’s arguments in its own Memorandum, submitted

on May 2, 2016, which it reasserts and incorporates hm'ein. However,_ it must be noted that

Plaintiff conhnues to misconstrue the case law on pubhc bodies.

In Weston V. Carolma Research and Development Foundaaon, an eleemosynary .

corporatlon that recewed millions of dollars from the sale of public real estate, grants from the city,

a conveyance of real estate ﬁ'om the Clty, and other funds, was found to be subject to FOIA.l As

that court noted

1Plaintiff also claims that the Legacy. Trust is a party in case 4900 and also that the Legacy
Trust has continued to htlgatemthatcaseeventhoughltno longer exists. Plaintiff fails to
recognize that: 1) that litigation began prior to the Supreme Court’s decision in Wilson v. Dallas,
403 S.C. 411, 743 S.E.2d 746 (2013); and 2) there has been a counterclaim asserted against the

Legacy Trust in that matter that has required the trust’s continued presence.
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Funds from the public coffer were given to the Foundation which managed the

expenditure of the funds and the development of the real estate. By these actions,

the medaﬁon received support from and expended public funds.
Weston V. Carolzna Research & Dev. Found., 303 S.C. 398, 402, 401 SE2d 161 164 (1991).

Furthermore, ofir Supreme Court has noted the limits of extending FOIA to entities beyond
traditional governmental enﬁties, staﬁng that “the application of the F OIA beyond traditional
governmental entities is lnmted to stamtonly defined public Bodies, which are only those entities -
supported by pubhc funds” and that FOIA should apply when soch an entlty receives public funds
en masse OF MANAEES the expenditure of public funds[.]” Dzsabato v. S. Carolina Ass'n of Sch.
Adm'rs, 404 S.C. 433, 454-55, 746 S.E.2d 329, 340 (2013). Here, of course, the Legacy Trust was
to be funded by the proﬁcrty of James Brown. Unlike thé foundation in Weston, the Legacy Trust
Was never going ’;o receive money from the sale of public real estate or from govqmq;nent coffers.
In other words, there are no “public funds en masse” ﬂJaI would cvér have been &eposited with the
Legacy Trust, and thus, the Legacy Trust would never be subject to FOIA.? .

In addition, Planmﬁ’s rehance on Associated Press v. Sebelius, is m15placed., as that case
. has no application here Thc Assoczated Press case concerned the Kansas OpenMeetmgs Act,
rather than a state FOIA, as Plaintiff claims. Tha.'ccase analyzed whether an entity was a “state
agency” under various Kansas statutes that have absolutely xmrelevance to this case. . |

Finally, PlaintifP's request for attorney’s fees should be denied. First, as already argned

extensively, the Legacy Trust was not a public body sibject to FOIA,3 and ﬂ;ils, is not subject to

2Plenntlﬁhas offered no evidence of any public funds or support received by the Legacy
Trust other than a vague statement that ‘many attorneys within the AG’s office” have supposedly
spent considerable time in defending the trust’s existence. This unsupported statement of
argument does not convert a private trust into a publicly supported cxmty

3And of course, as noted in its May 2 memorandum, the Legacy Trust does not exist and

2

000520



the attorney’s fee provision in FOIA. Moreover, Plaintiff has failed to submit a current attorney’s
fee affidavit or provide any bills or supporting.docmnéntation for the alleged fees incurred. In
addition, there is no claim that Plaintiff has actually paid or incurred these fees, and thus, the Court

cannot award them. See Williamson v. Middleton, 681 $.E.2d 867, 870-71 (S.C. 2009) (holding

that where there is no competent evidence that attorneys' fees and costs were actually incurred,

they canniot be awarded).
, | _ CONCLUSION . . ‘

As set forth in the memomndlm submit;ed May 2; 2016, and herein,‘the Legacy Trust
asserts that it has no‘ legal existence; was néve_r a public body subject toAF(")IA; and that ail
requngive documents have been produced by the Attorney General, thereby rendering this matter
‘moot. The Legacy Trust r&pectfully requests that this Court deny Plaintifi°s Motion for

. Summary Fidgment (and atton,iey’.s fees) and grant the Lc-ega'cy Trust’s Motion to Dismiss.

A

A. Camden Lewis
Keith M. Babcock
David L. Paavola

therefore has no funds with which to pay any aiiomey s fee awatd

*It appears that the only affidavit regarding attorney’s fees was submitted on or around
Jammary 9, 2012, prior to the change: of venue from Newberry to Richland. ‘Tn addition, the
affidavit was double captioned and included Pope v. Wilson, C/A 11-CP-36-379 (later
consolidated into 2010-CP-40-4900 after transfer to Rlchlzmd), a case in which the Legacy Trust

was not a party.
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LEWIS BABCOCK LLP
P.O. Box 11208
Columbia, South Carolina 29211

(803)771-8000

Attorneys for Defendant James Brown

Columbia, SC Legacy Trust
May 16,2016 A
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CERTIFICATE OF COUNSEL

The undersigned counsel for Appellant hereby certifies that the foregoing
Record on Appeal contains all matter designated by parties to this appeal and no
other material. : A ‘

7
¥

Yo

Ac?afn T. Silvernail
March 22,2017
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