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PER CURIAM: Terrance Edward Stewart was convicted of distribution of
heroin, trafficking heroir, and possession of oxycodone, for which the trial court
sentenced himto a total of twenty-five years imprisonment. On appeal, Stewart

-



argues the trial court erred in (1) failing to suppress evidence seized from his
residence when the search warrant was insufficient and the issuing magistrate had
no recollection of the oral testimony given to supplement the affidavit; (2) failing
to suppress evidence seized from his residence when the magistrate failed to keep
records in accordance with section 17-13-171 of the South Carolina Code (2014);
(3) failing to charge the jury on the lesser-included offense of possession of heroin
with intent to distribute; (4) failing to dismiss the charges pursuant to section

44-53-410 of the South Carolina Code (2017); (5) charging the jury his knowledge’

could be inferred when a controlled substance was found on property under his
control; and (6) charging the jury on constructive possession when such a charge
eliminated any mens rea of possession. We affirm. ‘

FACTS/PROCEDURAI‘JHISTORY

In June 2015, a Laurens County grand jury indicted Stewart on charges of
distribution of heroin, trafficking in heroin, and possession with intent to distribute
oxycodone. The indictments all arose from an incident on January 22, 2015.

In April 2015, Stewart appeared in federal district court for a sentencing hearing;
“he had previously pled guilty to federal drug charges. During the proceeding, the
federal court learnied Stewart had been arrested for the instant state charges. The

federal coutt hieard testimony from Sergeant Matt Veal of the Laurens County
Sheriff's Department (the Department), who described the circumstances of
Stewart's arrest. The federal court found Stewart did not accept responsibility for
his federal charges because he continued to involve himself with drug activity.
The federal court therefore varied upward from the recommended sentence of six

years and sentenced Stewart to a term of twelve years for his federal charges.

Prior to trial on his state charges, Stewart filed a motion to suppress evidence
found during the search of his residénce pursuant to a warrant, which he argued
failed to establish probable cause. The trial court held an in-caméra hearing
regarding Stewart's artest, the issuance of the search warrant, and the subsequent

search.

Deputy Steven Sweat of the Department testified he received reports about 2 series
of hetoin overdoses in Laurens County. He explained one of the individuals who
overdosed—Lawrence Cheatam—told police officers he bought the heroin from a
man known as "Cheddar" and-described the trailer Cheddar used to deal heroin.
Deputy Sweat performed background research on the trailer and Cheddar; he
learned Stewart owned the trailer and went by the nickname Cheddar. Cheatam



agreed to act as a confidential informant (CI) and participate in a "controlled buy."
Officers gave Cheatam five $20 bills whose serial numbers they recorded,
equipped his person with a camera, and drove him in an unmarked car to Stewart's
trailer. Once there, Cheatam briefly met with Stewart and returned to the car with
five bags of heroin. Deputy Sweat then generated an incident report and search
warrant and contacted a Laurens County magistrate. |

Deputy Sweat explained he met with the magistrate in her home, where he
presented the search warrant and supplemented it with sworn oral testimony. He
testified he told the magistrate "about the background information, the controlled
buy that occurred there, what [they] obtained during the controlled buy, the

* circumstances involved, [and] the audio and video surveillance of [Cheatam]." On '
cross-examination, he stated the magistrate did not take notes or record his oral
testimony. He clarified his meeting with the magistrate spanned approximately
twenty minutes, and he did not tell het anything that was not available in the
incident report or video evidence. . '

At'the conclusion of the in-camera hearing, the trial court denied Stewart's motion
- to suppress. The court found Deputy Sweat's oral testimony was sufficient for
probable cause and noted Depuity Sweat did not present the magistrate any
undiscoverable information. '

Stewart later _ﬁled a pretrial motion to dismiss the state charges, arguing the state
prosecution was barred on double jeopardy grounds. Stewart asserted the federal
court effectively convicted him of the state crimes and punished him by increasing
his federal sentence from six years to twelve. The trial court denied Stewart's
_motion to dismiss, finding the federal court did not convict him of his state
charges. ' '

In December 2016, the case proceeded to a two-day jury trial. Regarding the
controlled buy operation, Sergeant Veal presented substantially the same testimony
as he-did to the federal court; Deputy Sweat gave substantially the same testimony
as he did in-camera. Sergeant Veal also testified about the search of Stewart's
‘trailer. He explained Stewart cooperated with the officers, who searched his
person for contraband; in his pants pockets, they found the $100 Cheatham used to
purchase the five bags of heroin. Sergeant Veal explained officers found a large
bag of "greyish powder" and "a tinfoil ball of pills" in a box on top of the
refrigerator. Officers also uncovered a set of digital scales with grey powder
residue on top of the refrigerator with the drugs; in other areas of the trailer, they
found a pistol and several thousand dollars in cash. ‘ a



Shana Sorrells testified as an expert in forensic toxicology and drug analysis.
Sorrells explained the five bags of heroin Stewart sold to Cheatham weighed
approximately 0.38 grams altogether. She stated the bag of grey powder officers
found on top of the refrigerator contained a mixture of heroin and fentanyl and
weighed 23.83 grams. She also stated she received and tested fifty-six oxycodone

pills. | |

During a jury charge conference, Stewart raised concerns regarding the definition
of constructive possession, the trial court's proposed charge on inferences, and a
charge on possession with intent to distribute as a lesser-included offense of
trafficking. The trial court overruled his objections and instructed the jury as
follows: "To prove possession, ladies and gentlemen, the State must prove beyond
a reasonable doubt [Stewart] had knowledge of, power over, and the intent to
control the disposition or use of the drugs involved. Possession may be either
actual or constructive." The trial court defined constructive possession as
"dominion and control over either the drugs [themselves] or the property upon
‘which the drugs were found." Regarding facts and inferences, the trial court stated,
"[Stewart's] knowledge and possession may be inferred when a substance is found
on the property under [his] control. However, this inference is simply an
evidentiary fact to be taken into consideration by you along with the other evidence
and to be given the weight you think it deserves."

The jury found Stewéft ;guilty,'of all chafrg_eé, and the trial court sentenced him to
concurrent terms of twenty-five years imprisonient,on the trafficking in heroin
: charge, ten years on the distribution of heroin charge, and five years on the .

possession of oxycodone charge. This appeal followed.
STANDARD OF REVIEW

In criminal cases, this court sits to review errors of law only, and is bound by the
trial court's factual findings unless those findings are clearly erroneous. State v.
Edwards, 384 S.C. 504, 508, 682 S.E.2d 820, 822 (2009). On review, this court is
limited to determining whether the trial court abused its discretion. Id. An abuse
of discretion occurs when the court's decision is unsupported by the evidence or
controlled by an crror of law. State v. Black, 400 S.C. 10, 16,732 S.E.2d 880, 884
(2012). The appellate court "does not re-evaluate the facts based on its own view
of the preponderance of the evidence but simply determines whether the trial -
court's ruling is supported by any evidence." Edwards, 384 S.C. at 508, 682
S.E.2d at 822. B



LAW/ANALYSIS
I. Search Warrants

First, Stewart argues there was no basis for the trial court to find Judge Tucker
made an independent determination that probable cause existed before signing the
search warrant. Stewart contends that because magistrate had no independent
recollection and did not take notes or record Deputy Sweat's oral testimony, no
probable cause could be established, and the trial court should have suppressed the

. fruits of the search. We disagree.

An appelldte court reviewing the decision to issue a search warrant should decide
whether the maglstrate had a substantial basis for concluding probable cause
existed. State v. King, 349 S.C. 142, 149, 5 61 S.E.2d 640, 643 (Ct. App. 2002).
"The magistrate should make a probable cause determination based on all of the
information availablé to the magistrate when the warrant was issued. In
~ determining the validity of the warrant, a reviewing court may con51der only
information brought to the magistrate's attention.” State v. Gore, 408 S.C. 237,
247-48, 758 S.E.2d 717, 722 (Ct. App. 2014). "The affidavit must contain
sufficient underlying facts and information upon which the magistrate may make a
determination of probable cause." State v. Philpot, 317 S.C. 458, 461,454 S.E.2d
905, 907 (Ct. App. 1995). "A search warrant affidavit which 1tse1f is insufficient to
establish probable cause may be supplemented before the magistrate by sworn oral
testimony." State v. McKnight, 291 S.C. 110, 113 352 S.E.2d 471, 472 (1987).

Stewart's reliance on the magistrate's lack of recollection is unpersuasive. A
reviewing court's i mqmry into probable cause focuses on what mformat1on was
‘provided to the issuing magistrate, not on what information the issuing magistrate
remembers. See Gore, 408 S.C. at 247-48, 758 S.E.2d at 722. Deputy Sweat
testified during trial about his meeting with the magistrate. Specifically, Deputy
Sweat explained he presented the magistrate all of the information available in the
search warrant, his correspondmg affidavit, and his personal involvement i in the
controlled buy. Deputy Sweat confirmed he did not tell the magistrate any
information that was not available in his affidavit or the video recording. Because
Deputy Sweat's testimony showed what information was given to the magistrate
and Stewart did not dispute the sufficiency of that information in establishing
~ probable cause, we find no error in the trial court's admission of the evidence
seized during the search. v



Second, Stewart argues the magistrate failed to keep records required by séction |

' 17-13-141 of the South Carolina Code (2014). He assetts this failure prejudiced
him because it prevented him from knowing whether she received sufficient
evidence from Deputy Sweat to establish probable cause. We disagree and find
Stewart failed to show prejudice from the magistrate's ministerial lapse. See S.C.
Code Ann. § 17-13-141(A) (2014) (providing every judiciary official authorized to
issue search warrants must keep records reflecting, among others, the reasohn for
issuing the warrant); State v. Wise, 272 S.C. 384, 386, 252 S.E.2d 294, 295 (1979)
(holding the failure to fulfill a statutory ministerial requirement does not void a
warrant unless a defendant can show prejudice); State v. Sheldon, 344 S.C. 340,
343, 543 S.E.2d 585, 586 (Ct. App. 2001) ("In the context of the application of the
exclusionary rule, our supreme court held the 'exclusion of evidence should be
limited to violations of constitutional rights and not to statutory violations, at least
where the appellant cannot demonstrate prejudice at trial resulting from the failure
. to follow statutory procedures.™ (quoting State v. Chandler, 267 S.C. 138, 143,
226 S.E.2d 553, 555 (1976))). As discussed above, Deputy Sweat unequivocally

-~ testified he did not provide the magistrate any information that was not contained
in the warrant, his corresponding affidavit, and the video recording of the
_controlled buy. Thus, Stewart cannot show prejudice from the absence of the
magistrate's records because the State provided him the information during
discovery. ' '

IL. Lesser-Included Offense

Stewart argues the trial court erred in failing to charge the jury on the -

lesser-included offense of possession of heroin with intent to distribute. He asserts

- section 44-53-370 of the South Carolina Code (2017) mandated the charge even
where the weight of the heroin was not at issue. We disagree. |

"The law to be charged must be determined from the evidence presented at trial."
State v. Rivera, 389 S.C. 399, 404; 699 S.E.2d 157, 159 (2010). "Where there is
evidence from which the jury could infer that the defendant committed a lesser
offense, the trial {court] must submit the lesser-included offense to the jury." Id.
"A trial [court] is requiréd to charge the jury on a lesser-included offénse if there is
evidence from which it could be inferred the lesser, rather than the greater, offense
- was committed." State v. Green, 397 S.C. 268, 288-89, 724 S.E.2d 664, 674

(2012).

Section 44-53-370(a)(1) designates a number of possession-based crimes for
controlled substances, including manufacturing and possession with intent to



" distribute. Subsection 44-53-370(e)(3) later provides in relevant part that any
person who possesses at least four grams of heroin is guilty of the felony described
as "trafficking in illegal drugs." Subsection 44-53-370(e)(3)(b) further provides
that a person who is convicted of possessing between fourteen and twenty-eight
grams of heroin must serve a minimum sentence of twenty-five years. The floating
fext at the bottom of the statute clarifies that possession with intent to distribute is a
"lesser[-]Jincluded offense to the offense of trafficking based upon possession . . . ."
See § 44-53-370 (emphasis added). Thus, the plain reading of the statute reflects
the legislature's intent to enact a hierarchical ladder of discrete offenses and
punishments based upon the weight of the drugs possessed.

Moreover, our supreme court has consistently held possession with intent to
distribute is only a lesser-included offense of trafficking when the weight of the
drugs is in dispute. See Sellers v. State, 362 S.C. 182, 190, 607 S:E.2d 82, 86
(2005) ("A defendant is not entitled to a lesser-included charge of possession with
intent to distribute when there is evidence that the amount involved exceeded
minimum for trafficking."); abrogated on other grounds by Smalls v. State, 422
S.C. 174, 810 S.E.2d 836 (2018); see also State v. Adams, 291 S.C. 132, 135,352
S.E.2d 483, 485-86 (1987) ("Because the amounts of marijuana and cocaine in
evidence were less than the statiitory amounts that establish a presumption of
possession with intent to distribute, appellant was entitled to a charge on simple
possession of these substances"). Here, there was no dispute the weight of the
heroin found in Stewart's trailer exceeded the minimum amount to trigger the
trafficking offense. Sorrells testified the bag of grey powder found on top of the
fridge, which contained a mixture.of heroin and fentanyl, weighed 23.83 grams.

~ Stewart did not contest this amount; rather, his theory of defense was that the drugs
were not his. Because the 23.83 grams of heroin triggered the statutory.trafficking

offense and Stewart did not dispute the weight, we find the trial court did not err in
refusing to instruct the jury on possession with intent to distribute because no
evidence suppor't'edsudh a charge.. See Rivera, 389 S.C. at 404, 699 S.E.2d at 159
("Where there is evidence from which the jury could infer that the defendant
committed a lesser offense, the trial [court] must submit the lesser-included offense

to the jury."). -
1. Double Jeopardy

- Stewart argues the ﬁ'ial court erred in failing to dismiss his charges pursuant to
section 44-53-410 of the South Carolina Code (2017). He contends the federal

sentencing court's upward variance based on his instant charges constituted a




- conviction under the statute, barring future prosecution on a state charge. We
disagree.

"If a violation of this article is a violation of a [flederal law or the law of another
state, the conviction or acquittal under [flederal law or the law of another state for
the same act is a bar to prosecution in this [s]tate." S.C. Code Amn. § 44-53-410
(2017). The statute "bars state prosecution for the same offense once jeopardy has
attached in the federal action." United States v. Manbeck, 744 F.2d 360, 371 (4th

Cir. 1984).

When considering Stewart's sentence length, the federal court heard testimony
from Sergeant Veal about Stewart's arrest in connection with his state charges.
The federal court's inquiry was not into whether Stewart was guilty of the state
chiarges but rather into whether he failed to accept responsibil_ity_fbr his federal
charges by continuing to involve hirnself in drug activity. The federal court made
clear that the state charges were still pending and found that Stewart lost his
acceptance of responsibility for the federal charges, thereby varying upward and
increasing Stewart's. federal sentence from six years to twelve. See 18 U.S.C.
§ 3553(a) (2018) (providing factors federal courts must consider when imposing
~ sentences); FCI Federal Sentencing Guidelines Manual § 3E1.1 (11/1/18) “
(providing it is appropriate for federal coirrts to consider a defendant's acceptance
- of responsibility during sentencing). |

In Witte v. United States, the Supreme Court of the Unifed States addressed the
issue of whether a federal court's consideration of subsequent, uncharged crime
imposed a punishment for double jeopardy purposes. 515 U.S. 389, 395-406

(1995). Witte pled guilty to attempted possession of marijuana with intent to

distribute, Id. at 392-93, 396. Subsequently, Witte was indicted for conspiring
and attempting to import cocaine; the alleged cocaine-related activities occurred in

‘the same timeframe as the marijuana-related offenses. Id. at 394-95. Witte moved

to dismiss the cocaine indictment on double jeopardy grounds, arguing the

senitencing court considered his cocaine-related activities when sentencing him on
his marijuana-related activities. Jd. at 395. The Supreme Court stated Witte.

"clearly was neither prosecuted for nor convicted of the cocairié offenses during
the [marijuana] criminal proceeding." Id. at 3 96. The Court continued, "[W]e
specifically have rejected the claim that double j eopardy principles bar a later
prosecution or punishment for criminal activity where that activity has been
considered at sentencing for a separate crime." Id. at 398. :




/

Witte is directly on point. Given the federal court's clear findings that Stewart's
state charges were used only to reduce his acceptance of responsibility for
unrelated federal charges, Stewart's argument on this issue lacks merit.

IV. Jury Instructions

Stewart argues the trial court erred in charging the jury on constructive possession.
He asserts the jury charge allowed the jury to infer his knowledge and possession

simply because the drugs were found on his property, thereby lowering the burden
of proof. Stewart further argues the charge amounted to a charge on the facts. We

disagree.

"In reviewing jury charges for error, we must consider the court's jury charge as a
whole in light of the evidence and issues presented at trial." State v. Adkins, 353
S.C. 312, 318, 577 S.E.2d 460, 463 (Ct. App. 2003). "A jury charge is correct if,
when the charge is read as a whole, it contains the correct definition and |
adequately covers the law." Id. at 318,577 S.E.2d at 464; State v. Jackson, 297
S.C. 523,377S.E.2d 570 (1989) (recognizing that jury instructions must be
considered as a whole and if as a whole, they are free from error, any isolated
pbrtions that might be misleading do not constitute reversible érror). "To warrant
reversal, a trial [court]'s refusal to give a requested jury charge must be both
‘erroneous and prejudicial to the defendant." State v. Mattison, 388 S.C. 469, 479,
697 S.E.2d 578, 583 (2010). B '

Here, the trial court defined constructive p_oS'sessi_on as "dominion and control over

either the drugs or the property upon which the drugs were found." The trial court

further stated that Stewart's knowledge and possession could be inferred when a
controlled substance was found on property under his control. We find no error in

" the trial court's instruction, as its definition of constructive possession is a correct

statement of the law as it currently exists. See State V. Hudson, 277 S.C. 200, 203,
284 S.E.2d 773, 775 (1981) ("Where coritraband materials are found on premises |
under the control of the accused, this fact in and of itself gives rise to an inference
of knowledge and possession which may be sufficient to-carry the case to the
jury."); State v. Adams, 291 S.C. 132, 135, 352 S.E.2d 483, 486 (1987) ("The

- -proper charge on constructive possession is to instruct the jury that the defendant's

knowledge and possession may be inferred if the substanice was found on premises
under his control.").’ o

We are also unpersuaded by Stewart's con_fent,ionv that the jury instruction amounted
to a charge on the facts. Here, the trial court began its instrictions by informing




the jury it had no opinion on the facts. After its instructions on constructive
possession and inferences, the trial court stated the inference of knowledge rising
from control over property where the drugs were found "is simply an evidentiary
fact to be taken into consideration" and weighed accordingly. See Adams, 291 S.C.
at 135-36, 352 S.E.2d at 486 ("The trial [court] should explain to the jury that it is
free to accept or reject this permissive inference of knowledge and possession
depending upon its view of the evidence."). Based on the foregoing, we find the

trial court's jury instructions were proper.
CONCLUSION |
Accordingly, Stewart's convictions are
AFFIRMED.' |

HUFF, THOMAS, and KONDUROS, JJ., concur.

1 We decide this case without oral argument pursuant to Rule 215, SCACR.
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Pursuant to Rule 221 of the South CarolinaAAp'pellate Court 'Rﬂes, Terrance Edward

Stewart, the Appellant above niamed, hereby requests this Court rehear this matter based uﬁé‘n the -

following:

1. This Court erred in holding that what the issuing magistrate heard is not important and

the only consideration should be given to Whajc_ the officer said he told the issuing magistrate.

The decision to issue an arrest warrant is made by the 1ssumg magistrate and not the arresting

officer. When a magistrate testified they do ﬁot recall what, if any, information was given o}all'y',_

. th1s Court is forced to look only to the four corners _‘of the warrant. As the magistrate did not

recall any information being given, this Court cannot say the mag'i"s:tra,t'e'evén heard the oral

supplementary testimony. This Court has n_b basis f(_ir determining what weight was given the

testimony by the issuing magistrate. To perrmt the upveriﬁ'ed testimony of the ofﬁcer is to

1

1




simply water down the protections of the Fourth Amendment. “Its protecticn consists in
requiring that those inferences be drawn»by a neutral and detached magistrate instead of being
Judged by the officer engaged in the often competitive enterprise of ferreting out

crime.” Johnson v. United States, 333 U.S. 10, 1314 (1948). The holding in this case simply
circumvents the requirement of the Fourth Amendment that probable cause be drawn by the
neutral and detached magistrate only and not law enforcement.

. 2. This Court erred in failing to find that Terrance Edward Stewart was not prejudiced by
| the failure of the magistrate who issned the search warrant to keep proper rec0rds. Had the |
magistrate complied with the records reqtlj'r“,emént, then there wculd have been an adequate‘
record to establish if the warrant was issued on probable cause. To hold when the m,agistr’at‘e\

does not perform their statutory obligation to permit a defendant to know the actual b‘asii for the
issuance Vof the search warrant, a defendant is required tc prove prejudice is to simply make the
record keeping requirement a nullity.' The purpose of the record keeping is to prot_et:t the ri_ghts
of the defendant. To now require a defendant, thse statutory rights were violat_ed by the failure
to keep records, to show prejudice, places an impossible burdenon a defendant. No defendant
lell ever be able to use that Whlch does Tiot exist to show preJudlce

3 ThJS Court etred i in concludmg that the only thing the federal Judgedidas a result of
- the testimony about the Laurens charges is take : away acceptance of respon51b1hty The récord at
the fedéral sentencmg is clear the federal _]udge elected to depart upward because he found that
Mr. Stewart in fact was gu11ty of sellmg drugs yirl Laurens County after he entered his gullty plea
in federal court. ‘Trial co_1‘1ns,e1_ at thefederal eentencmg noted that t_he a_cceptance of

re'spons‘ihility had been takeén away in the revi_sed pre-sentencing repcltt. Rec. on App. at 51,11 |

2

12




12-13 The federal sentencmg court did an upward departure, which is separate and distinct from
taking away the acceptance of responsibility. As the judge stated “I would not do an upward
departure except fot the Laurens County conduct, which I am going to depart upward for that
reason.” Rec. on App.' at 66,.1 7-9 |

Before the upward'departure, Mr Stewart was looking at a federal sentence of 97 to 121
months. Rec. on App. at 60, 11 21-23. Had Mr. Stewar't retained his acceptauce of responsibility,
his sentencing range would have been 78 to 97 month. The sentence Mr. Stewart received was
145 months. Igcluding the pcints taken aWay for acceptance of responsibility, he was given
about 67 months more because the judge found he was guilty of the charges in Laurens County.

’fhis Court erred m holding “The federal court’s inquiry was not into whether Stewa‘:t
was guilty of the étate charges but rather into whether he fa11ed to accept responsibility for his
federal charges by continuing to iﬂvol_ve h_imselt' in drug acﬁﬁ&.” State v. Stewart, Op. Ne_ 2019--
UP-209 (S.C.Ct.App.filed June 5,2019) at 8. When a judge lﬁakes' a factual ﬁnding as to guilt or
ifinocence and imposes a punishment based upon that finding, a defendant has been convicted.
The finding by the feder'al judge'was aconiriction'vt'ith'in the'meaning of 8. C. Code § 44-53-410.
The fedéral Judge then mcreased h1s pumshment based on that conviction. In this case the
federal judge did more than take away the acceptance of respons1b1hty |

4. The Court erred in faﬂmg to cons1der the fact that the mference charge in th1s case, o
which the Court found not to be a charge '01'_1 the facts, to be virtually tdeutlcal to the inference .
charge in Yarborough v. Southern Ry;, 718 S.C. 103, 58 S.E. 936 (1907) mid Finch v: Atlanta and
C dirline Ry., 87 S.C. 190, 69 SE 208 (1907). In these cases our Supreme Court held Suclt an

inference charge to be a violation of Article V, § 21 of the Constitution of the State of South

13




Carolina. This Court is required to follow the prior decisions of our Supreme Court. If the Court
is not following the decision, this Court should then be re(iuired to explain why two cases
holding a charge as to an inference to violation of our Constitution are not applicable to this case.
This Court erred in not following the two cases cited by Mr. Stewart. This Court further erred in
~ not explaining why the two cases holding a charge as to an inference is unconstitutional does not
apply to this case.

| 5. Th1s Court erred in holding that the charge to the jury was proper that “deﬁned
constructive possession as ‘dominion and control over either the drugs or the property upon
which the dru'gs were found.”” Id. at 9. The charge in this_ case said, “Const‘ructive possession
means that the Deféndant had dominion and control or the right to exercise dominion and control
over'eizﬁer the drugs itself or the prOperty upon which the drugs were fo.und » Rec, on App. at
469, i 2;5 (emphasrs ad_ded). The ho_lding in Adams stated “The proper charge on cons't’ru'ctive
possession is to mstruct the juiry that the defendant's knowledge and possession ﬁ;lay be mferred if
the substance was found on .p'r’exni"s_es under his control.” State'v. Adarms, i9l S.C.. 132, 135,352
s. E.2d 483 486 (1987). Adams ne‘\ier"appfoved'a charge that said constr'uctiVe poss'éssion meéﬁs
dom1mon and control over elther the drugs or the property upon Wh1ch the drugs were found.
‘The charge as glven m th1s case completely ehmmated a need for the State to prove an mtent on
the pan of M. Stewart other than an mtent to control the house All'the State needed to prove
wais that Mr. Stewart had dominion an.c_,l._ control over the prope__rty W,hﬁre the drugs were found. In
its opiniOn, this Court 'n'ev:ef discusses the fact that éuch a charge eliminatéd ariymens rea by M.
Stewart as to knowledge of the drugs bemg present The charge in very clear language sa1d

constructlve possess1on is proven when the State prove Mr. Stewart hiad dommlon and control

14




over his home. That fact was virtually undisputed.

‘When taken as a whole, the charge in this case is even more confusing. The trial judge
clearly told the jury constructive possession dose not mean actual knowledge of the drugs, but
knowledge that one has dominion and control over the home where the drugs are found. The fact
. that the trial judge instructed the jury that he is to have no opinion as ;co the facts of the case,
would simply lead an ave“rege juror to the conclusion that the law, not the judge, either permits
them to use ﬂ__m inference to find Mr. Stewart guilty or requires it.

6. Inits opinion, this Court correctly notes that the legislaﬁne added a provision that
possessien with intent to distribute is a 'lesser included offense based upon possession. All this
means is that possession with intent to distribute is not a lesser included when the trafficking
charge is based upon a conspiracy allegation. Asnoted in the Reply brief Séllers v. State, 362
S.C. 182,607 S.E.2d 82 (2005) is not apphcable as the Sellers case was tried before the South
~Carohna legislature amended the law in 2000. The decision of the legislature to ‘make :;)ossessmn
with intent to distribute a lesser mcluded offense may be a good declsmn, a bad dec1s1on ora
th1s Court and the trial courts are requ1red to. follow it. The leglslature has the consntutlonal
authority to make pd'ssession with mtent to dlsmbute a lesser mcl_uded offense of trafﬁekmg,_ As
the legisieture has in fa_[ct miandated that possession with intent to distribute to bea lesser
included offense oftrafﬁckmg, th1s Court must follow it. It is no answer to say it is not a lesser
included 1f the fact réquire it. The legiél_at_ure had to ha\:re known that was the law before they_
| amended the statute. If‘that is all the ._le"gislat‘l‘lre intended to accomplish, there .'vwas 10 need 'fg;.

the amendment. If they intended to codify the law prior to 2000 as to lesser included offenses,
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théy elected a very broad statute to achieve that result. The only conclusion to be draWh from the

amendment is the legislature intended for possession with intent to distribute be included in all

trafficking charges based on ‘pbsséssion.
CONCLUSION-
For the foregoing reasons, this Court should rehear this matter and i_ssué an

opinion reversing the conviction of Terrance Edward Stewart.

June 19, 2019 - |
' C. Rauch Wlse '

305 Main Street
Greenwood, SC 29646 -
(864)229-5010, -

il.

S.C. BarNo 06188

Attorney for Tetrance E. Stewart |
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The South Carolina Court of gppéa[ﬁ

The State, Respondent,
V.
Terrance Edward Stewart, Appellant.

Appellate Case No. 2016-002524

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. _ _ _ .
5 4Le % . J.

Ll o
G- C="—y

Columbia, South Ca_rolina

| -~ FILED
cc: : . PR -
Clarence Rauch Wise, Esquire ' W_ﬁg: Solg

Alan McCrory Wilson, Esquire
John Benjamin Aplin, Esquire
David Matthew Stumbo, Esquire
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Donald J. Zelenka, Esquire
The Honorable Frank R. Addy, Jr.
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