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Question I

Did the lower courts err in failing to suppreéss the items seized from the residence of
Terrance Stewart when the affidavit for the search warrant was not sufficient ahd the
issuing magistrate had no recall ‘of any of the oral information supplied to her allegedly to
supplement the affidavit?

Terrance Stewart agrees with the State when it argues "An appellate couﬁ reviewing the
decision to issue a search ;Nanaﬁt should decide whether the magistrate had a substantial basis
for concluding prbbable cause existed." Br. of Resp. at 23. The focus is, as it should be, what
_the magistrate knev.v to make the determination. Under the State's theory of ignoring what the
magistrate heard, concentrating on what the ofﬁcer_said, the statement of the officer would not
have even been required to be in a voice loﬁd enough for the magistrate to have even heard the
statement in order to be sufficient. Thé State might as well argue that the information could be_
sufﬁcieﬁt if the officer thought it and did not actuall).r speak the words. At a suppression hearing,
the officer could then say, "Thié is what I meant to say but forgot to say." A reviewihé court
could then say "-Based upon the totality of circumstances, including what the officer knew but
forgot to say, I find that probable cause existed to establish probable cause to issue the warrant and
conduct the search." There is legally no difference between an officer saying something out loud
and thé magistrate not hearing it and the officer not saying it, but otherwise knowing the
information. In either case the magistrate did not hear the information and made the decision on
the warrant.

As the South Carolina Supreme Court has said "Th§: nucleus of the neut'rality. requirement

is that the issuing officer not be functioning in a capacity charged with the duty of investigating or
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prosecuting crimes." State v. Sachs, 264 S.C. 541, 553-54, 216 S.E.2d 501, 507 (1975). The Court
in Sachs further éaid, "The security of one's privacy-the core of the warrant requirement-is protected
against arbitrary decisions by the police by interposing a neutral magistrate between the request for
a warranf and execution." /d. at 553, 216 S.E.2d at 507: Ifthi; Court were to accept what the
investigatihg officer recélls he told the magistrate and not what the magistrate recalls he was told,
then the citizen would not be protected from an arbitrary dec.ision-by the investigating officer. Also,
what if the >magistrate recalled oﬁe version of the facts as to what was told them and the ofﬁcer
recalled a different versién. Would a reviewing coﬁrt have the authority to say what the magistrate
recalls is wrong and the invéstigating officer is correct? If a court were to so rule, the ' nucleus of
the neutfality requirement" of a search warrant would be destroyed.

The basis for this dilemma is the holding in Sachs that a search warrant can be
supplémented by oral testimony. In that case the Supreme Court did not address the question
presented in this case. Perhaps the dissenting commeﬁt by Justice Buséey was looking forward to

this case. "Just where this leads us with respect to future céses ié indeed most difficult to predict."
I(i at 5')3, 216 S.E.2d at 518. If the true meanihg of a neutral and detached magistrate is to be

honored, this Court shoi;ld revefse the lower court in failing to qfﬁash the indictment.
Question- II
Did the lower coqns err in failing to suppress the items -seized from the residence of
Terrance Stewart when the magistrate failed fo comply with S. C. Code § 17-13-141 when
the magiStrate failed to comply with the rec(;rds required by the statuteand as a result, Mr.
Stewart was prejudiced?

The State argues that Terrance Stewart was not prejudiced due to the fact that he obtained



a copy of the incident report in the discovery and the officer testified at the suppression hearing. Br.
of Resp. at 27. The State fails to address the real prejudice to Mr. Stewart is that the magistrate kept |
no rgcord of what, if anything, was told to her oraliy at thg time of the issuing of the search warrant.
As‘a result Mr. Stewart did not have the best evidence available to refute the testimony of the
officer. Had the iséuing magistrate kept the required record, then there would be no dispute as to
what, if anything, he said to the magistrate As prejudice has been sﬁown a violation of S. C. Code §
17-13-141 should be sufficient rea.s‘onAto suppress the evidence seizedpursuant to the invalid search

warrant.

' Question III

Did the trigl ;:ourt err in failing to charge the lesser 'inc.luded offense of possession of
heroin with intent to distribuﬁ; when S. C. Code § 44-53-370 by statute makes possession
with intent to distﬁbute a lesser included offense?

The State's reliance upoﬁ Sellers v. State, 362 S.C. 182, 607 S.E.2d. 82 (2005) is
complctely misplaced. The provision of the code relevant to this case was added in 2000 under
Act 355. Sellers was tried before"2000. The Supreme Court noted in the opinion, "This Court
affirmed his convictions and sentences on direct appeal. State v. Sellers, Op. No. 99-MO-79
(S.C. Sup. Ct. filed November 15, 1999)." Id. at 187, 607 S.Ié.2d at 84. As the Sellers case was .
tried before the statute was amendéd to add thé provision about possession with intent being a
lesser included of @afﬁcking, it has no application to this case.

Question IV
Did the trial court err in failing to dismiss the charges on the basis the prosecution is

prohibited by S. C. Code §44-53-410 which providés a prosecution in state court is barred if
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the same act is tried in féderal court resulting in either a conviction or acquittal when Judge
Heflong in federal district court found that Mr. Stewart had commi&ed this same crime when
ile 'se'ntenced Mr. Stewart and enhanced his federal sentence ?- |
The State's -reliance ui)on Witte v. United States, 515 U.S. 389 (1995) a.nd Khan v. State,

694 A.2d 485 (Md. Ct. Sp. App. 1997) is misplaced. Neither case involved the inferpretation of the
word "conviction"in a state statute involving whét could be called a statutory double jeopardy. Bot_h
cases involved the interpretation of double jeopardy under the Fifth Amendment to the Constitution
~ of the United States of America. The Witte case involved the interpretgtion of the word
"punishment" and not "conviction." Under traditional double jeopardy analysis, a conviction in
federal court is not a bar to a trial in state court.

Judge Herlong. did more thén use the pending charges to enhance fhe punishment of Mr.
Stew'al;t in federal cOﬁrt. He took testimony which establi'she_& in federal court thé facts which
were esfablis_hed 1n state court. Judge Herlong hemd the testimony and made a specific finding
that Mr. Stewart did in fact commit the crimes that occurred in Laurens County while he Was out
on bond. As a result of that specific ﬁndihg, Judge Herlong did increase the éﬁnishﬁent. [jnder
the statute involved in this case, punishment in federal court is not neﬁessé:y to bar prosecution in

%

state court. All that is required is a conviction. Convicting Mr. Stewart is éxactly what Judge

Herlong did. As a result, Mr. Stewart cannot now be tried in state court.
The Laurens County officers who traveled to federal court in Greenville were not, as far
as this record shows, required to testify. The State has not argued they were required to testify.

Either the officers of the solicitor's office in Laurens could have contacted the federal court and

advised them of the problems that exist with the Laurens case being tried in federal court as part
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of federal sentencing of Mr. Sfewart. As Mr. Stewart was in fact found guilty»of the chgrges in
Laurens County, he was convicted aﬁd a state trial is barred.
Question V
Did the trial court err in charging the jury "The Defendant's knowledge and
possession n?ly be inferred when a substaﬁce is found on the property under the
Defendant's control” when such a charge lessens the burden of pl.'oof on the State and is

an improper charge on the facts in violation of Article V,.§21 of the Constitution of the

. State of South Carolina?

-

The State argues that a chwge of inference from control of the premises is proper because
© it logically flows from the facts. If this is true, would a charge that the jury could infer that the
wife of Mr. Stewart_ was also in control of the premise§ and therefore the jury may infer she had
dominion and con&ol over the drugs have been proper.?_

- The State furthef contends that State v. Adains, 291 S.C. 132, 352 S.E.2d 48_3 (1987) in
support for such a charge. As noted in the opening brief, none of the cases citqd by Adams stand
for the proposition that a jury is to be charged éonceming an interference of poss'ession based
upon a person exercising dominion and control of the place where the drugs are found. Iﬁ fact, as
such a holding was nof ;ev;an necessary to the decision in Adams one could argue that such a
holding is dicta. The .Court ir.n Adams simply held improper a charge that one "must be deemed
to be in the cimstructive possession of the person controlling the ilouse in the absence of -
evidence to the contrary." Id. at 135, 352 S.E.,"ld at 486. If, as the State argues, the inference is

“inherently rational‘" (Br. of Resp. at 39), then there is in fact no need for such an inference

charge. It tells the jury nothing that they do not inherently know. When, however, it is given when



two people are in contrdl of the premises, then it becomes inherently prejudicial.

The State then appears to argue that the charge is hamlesé because the evidence is strong.
The State, when arguing for the charge before the trial court, never asserted the charge was
harmless. The State argued strongly for fhe charge because they felt they needed the charge to win
- the case. A harmless error analysis on a jury charge sought by the State should be different from a
harmless error énaIysis on the admissibility of evidénce. ‘As evidence is presented during a tr‘ial ‘
the State does not know fqr certain what other evidence is going to be admiséible later in the trial.
When at ihe end of the trial a reviewing court looks Back at the totality of the evidence, a
determination that some evidenéé that was admitted was cumulative or otherwise harmless is easy
to make. But then the State insists upon a certain jury charge after all the evidence is concluded,
then the appellate court should accept at face value the fact that the State believes it n:eeds the
charge to win the cése. At that point, the State has obseﬁed the Witnesses and decided it needed
the charge to prevail. If they felt the charge was riot needed they would have told the judge they
had not objection to removing the charge to which Mr. Stewart was objecting. If the State

believed it needed the charge at the time of trial, then this Court should not find it harmless.
Charging the Jury They may Infer Knowledge, Dominién and Co;ztrol of Drugs Found in
the Premises Under the Control of Terrance Stewart is a Charge on the Facts in Violation of
Article V, § 21 of tﬁe anstitution of the State of South Carolina.
The charge was not, as argued by the State, a declaration of the law in South Carolina, and
therefore, propér. Br. of Resp. at 41. The entire Adams case did not mention or discuss the issue

of whether the charge constituted a charge on the facts in violation of Article V, § 21 of the

Constitution of the State of South Carolina. Thus the case cannot stand for the proposition that



giving an inference charge does not violate fhe state constitution that prohibits such a charge.

While the State correctly argues that a defendant is given the presumption of innocence, a
defendant is never given a charge that tells the jury an inference from the facts is to be used to
buttress that presumption of innocence. Only the State is given a charge that tells a jury that they
. may infer fr;m certain facts that the State has over come.the presumption of innocence. In fact the
~ South CarolinérSubreme Court has rejected in several occasions the giving of any charge that tells
the jury they can interpret certain facts as- being helpful to the défendant. State v. Hartley, 307 S.C.
239, 414 SE2d 182 (1992); State v. Bagwell, 201 S.C. 387, 23 3.E.2d 244 (1942).

The State then apparently argues that a water-down charge on the facts does not constitute
a charge on the facts. As the '.State argued, "When read as a whole rather than.in isolétion, the
inference charge was not a charge on the facts because the trial court repeatedly emphasized to
the jury that 'this inference is simply an evidently fact to be taken into consideration by you along
with other evidence and to be given the weight you think it deserves.” Br. of Resp. at 44. This -
argument does not make the charge any less a charge on the facts. The charge takes one fact-
wh(; was in controi of the premises - and elevates it above all other fact by telliﬁg the jury from
. this fact the law permits them to infer dominion and control over the drugs. This is the exact
'same inference prohibited in Finch v. Atlanta ana" C Airline Ry., 87 S.C. 190, 69 S.E. 208 (1907).
A watered-down violation of Article V, § 21 of thé Constitytion of the State of South Carolina, is
still a violation of that provisioﬁ.

Q;lestion VI
Did the trial court err in instructing the jury "Constrictive possession mean that the ,

Defendant had dominion and control over either the drugs itself or the property upon which
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the drugs were found' when such a charge eliminates any men rea of possession of the

drugs when found on the property of the Defendant?

The State appears to agree that the objected to charge'does eliminate a mens rea at least in
part. They argue "While the jury charge allows dominion and control of the property to substitute
for knowledge of the drugs, it does not allow dominion and control to substitut’ei for intent to control
the disposition or use of the dmgs." Br. qf Resp. at 45. Knowledge of the drugs is an important part
of the mens rea in this and any drug .case. The State coﬁcedes that this important part of invalidate
a r'egularly charges statement of the law of South Carolina the government's-casc was proven by
simply proven he controlled the premises. The charge ip essence directed a verdict fér the State
when such acharge iS given. If the government can not préife knowledge, then fhe jury never needs
to consider whethe; a particular defendanf has the intent to control fhe drugs Intent without
knowledge is a failure of proof by the State, The Supremé Court has further said "Because actual

. knowledge of the presence of the drug is strong evidence of intent to control its dispositio.n or use,
i;n@wlnge may be equated with or substituted for .ﬂilé. intent element."” State v. Kimbrell, 294 S.C.
51, 54, 362 S.E.2d 630, 631 (1987). Thus, prpving l'<now1edge\ gets the state more than half way -

. home in proving the case. |

The State further argues "In other wordé, he [Mr. Stewart] invites this court to make new
law which would inya]idate a regularly charged sfafement of the law of South Cal;rolina; This Court
should decline the invitation." Br. of Resp. at 46. The problem with the pqsitioﬁ of the State is that
they cite no law t(; holding that giving a charge that eliminates the ns:ed for the State to prové the
mens rea of knowledge of the presence of the drugs is the law of our State. The reason is simple,

-there are no such cases. , R



CONCLUSION
For the reasons stated in Questions I, II, Ill, V, and VI, of this brief and the opening brief,
this Court should reve;se the conviction for Terrance Stewart and remand the matteg .to.the lower
court for a new tria_l; As it Question IV, of this brief and the opening brief this Court should
reverse the conviction of Terrance Stewart and remand the matter to the lower court tc; dismiss

the case w'ith prejudice.
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