LAW OFFICE OF BRIAN P. JOHNSON, LLC

P 864.331.1630 522 North Church Street
F 864.672.4009 Greenville, 5C 29601
brian@brianpjohnsoniaw.com

www.brianpjohnsonlaw.com

November 9, 2016

VIA U.S. POSTAL

Supreme Court of South Carolina RECEIVE )

Post Office Box 11330
Columbia, SC 29211 NOV 16 2815

Re: Eugene Thomas vs. State of South Carolina S.C. SUPREME COURT
Case No.: 2015-CP-23-02998

Dear Supreme Court Clerk:

o am writing to you regarding the above referenced case. Please find enclosed the Notice
of Appeal, Proof of Service, and Order of Dismissal.

If you wish to discuss the foregoing or need additional information please contact me at

864-331-1630.

Thank you.

Sincerely,

A

Brian P. Johnson

BPIAf -
cc: Patrick Schmeckpeper, Esquire
Eugene Thomas




RECEIVED)
THE STATE OF SOUTH CAROLINA

In The Supreme Court NOV 1 6 2016

S.C. SUPREME COURT
APPEAL FROM GREENVILLE COUNTY

Court of Common Pleas
HONORABLE JOHN C. HAYES, 111

Case No.: 2015-CP-23-2998

EUGENE THOMAS, )
PETITIONER, ;

vs. ; NOTICE OF APPEAL
STATE OF SOUTH CAROLINA ;
RESPONDENT. §

)
The Petitioner, Eugene Thomas, hereby appeals the Honorable John C. Hayes,

II’s October 27, 2016, order denying post-conviction relief to the Petitioner. A copy of

the order on appeal is attached to this notice.

Respectfully submitted,

A

Brian P. Johnson, Esq.
522 North Church Street
Greenville, SC 29601

Attorney for Petitioner
SC Bar: 73996

Date: November 8, 2016
Other counsel of record: Patrick Schmeckpeper
P.O. Box 11549/Columbia, SC 29211




STATE OF SOUTH CAROLINA

In The Supreme Court NOV 16 2016

APPEAL FROM GREENVILLE COUNTY S.C. SUPREME COURT
Court of Common Pleas 7
HONORABLE JOHN C. HAYES, IIT

Case No.: 2015-CP-23-2998

EUGENE THOMAS,

PETITIONER,

STATE OF SOUTH CAROLINA

)
)
)
vs. ) PROOF OF SERVICE
)
)
RESPONDENT. )

)

L, Brian P. Johnson, Esq., certify that I have today served the within notice of
appeal upon the Respondent by depositing a copy in the United States Mail, postage
prepaid, addressed to the attorney of record, Patrick Schmeckpeper, at P.O. Box 11549

Columbia, SC 29211.

Respectfully submitted,

c e

Brian P. Johnson, Esq.
522 North Church Street
Greenville, SC 29601
Attorney for Petitioner
SC BAR: 73996

Greenville, SC
November 8, 2016




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRC_.QUIID =
COUNTY OF GREENVILLE ) 5= = e
) C.A.No.: 2015-CP-23-2998 == T
Eugene Thomas, ) , = =2
S.C.D.C. No. 222351, ) - :;E =
Applicant, § 3 = g :}
= e
vs. ) ORDER ‘:; = Ccnv S
) S R R
State of South Carolina, )
. )
Respondent. ) £
)

Applicant filed this post-conviction relief application on May, 2015.

The matter was
heard October 24, 2016. Applicant was represented by Brian P. Johnson, Esq. The State was

represented by Patrick Schmeckpeper, Esq.

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Greenville County Clerk of Court’s orders of commitment. The Greenville

County Grand Jury indicted the Applicant at the May 2010 term of General Sessions for third-

degree burglary (2009-GS-23-9349), armed robbery (2009-GS-23-9350, count 1), and possession

of a weapon during commission of a violent crime (2009-GS-23-93580, count 2). Scott D.
Robinson, Esquire represented the Applicant.

After the State called the case to trial, the Applicant was found guilty. On September 11,
2012, the Honorable Markley Dennis, Jr. sentenced the Applicant to concurrent terms of 5 years
for third-degree burglary, life imprisonment without parole for armed robbery,

and S years for
possession of a weapon during commission of a violent crime.
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A notice of appeal was filed at the South Carolina Court of Appeals. Robert M. Dudek,
Esquire of the Southl Carolina Commission on Indigent Defense, Division of Appellate Defense
perfected the appeal. The Court of Appeals affirmed the Applicant’s convictions and sentences.
State v. Thomas, Op. No. 2014-UP-360 (S.C. Ct. App. filed October 15, 2014). The Remittitur

was sent on November 3, 2014,

In his application for post-conviction relief, Applicant alleges nine grounds for relief. At

his hearing, these were compressed to four. Each will be addressed separately herein below.

First, Applicant alleges trial counsel was ineffective for failing to present his defense of
alibi at trial. The first time Applicant’s case was called for court, the testimony is that trial
counsel had not complied with Rule 5(e)(1), South Carolina Rules of Criminal Procedure, which‘
trial counsel acknowledged. At the first call, trial counsel had available two alibi witnesses and
the Stafe indicéted it would waive notice if only one testified. This proposal was refused and the

case continued.

At the second call of Applicant’s case, trial counsel had alibi witnesses available and
notice was not an issue. At his post-conviction relief hearing, Applicant called two witnesses,
Demeco Romero Thomason and Yvonne Dee McBee, Both testified that Applicant was with
them during the day of the robbery from early until around 3:00 a.m. the following day.
However, trial counsel, with Applicant’s approval, utilized acceptable trial strategy to not present
a defense to preserve his right to make the final closing argument. Trial counsel testified he
advised Applicant as to the pros and cons of preserving final argument and Applicant agreed
with trial counsel’s strategy to not call witnesses. The record reflects Applicant’s satisfaction

with this strategy (Trial Record p. 283, 1. 20 through p. 284, 1. 3).




- Where trial counsel articulates a valid reason for employing a certain strategy, such
choice will not be deemed ineffective assistance of counsel. Stokes v. State, 308 S.C. 546, 419
S.E.2d 778 (1992). In the instant éase, the trial strategy exercised by trial counsel was well
within the trial strategy which a reasonable competent attorney would have exercised under the

same or similar circumstances,

Second, Applicant alleges trial counsel did not properly advise him that if he were
convicted of armed robbery or attempted armed robbery, Applicant would be subject to a -
mandatory sentence of life without parole. The testimony at the hearing convinces the court that‘
Applicant was well aware of his potential life without parole sentence. He received two notices
that stated that the State would seek a life without parole sentence. One listed only armed
robbery as a qualifying offense. The second listed both armed robbery and attempted armed
robbery. Applicant acknowledged to the trial Jjudge that he knew hé would (not could) receive a

sentence of life without parole (Trial Record p. 9, 11. 4-8).

As to this second allegation, Applicant testified that that trial counse] was ineffective for
not “investigating” and “researching” whether or not Applicant’s 1981 conviction for murder in
Florida was a qualifying conviction. As to the latter point there can be no argument that murder
is a qualifier for life without parole regardless of the state of conviction. See S.C. Code Ann. §

17-25-45 (1976 as amended).

Section 17-25-45 has no time parameters as to a time outside of which a qualifying
conviction is too remote. In spite of this, trial counsel made a vigorous effort to get the trial Jjudge

to make a finding that the Florida conviction Wwas too remote to be used as a qualifier (Trial

Record p. 348, 1. 10 through p. 349, 1. 5). T
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Applicant argues that had trial counsel done proper research, he would have discovered
the 1981 conviction was a qualifier. This is a convoluted argument that seems to have no logic.
Applicant was repeatedly advised he was facing life without parole if convicted of armed
robbery. Applicant seems to claim that if he was absolutely sure he was facing life without
parole he would not have gone to trial. The record is clear that he was, in fact, absolutely sure
that, if convicted of either armed robbery or attempted armed robbery, he was facing life without

parole.

Third, Applicant alleges trial counse] should have moved to suppress the gun that was
ultimately entered into evidence. This is based on a search and the ultimate seizure of the gun
when applicant was being arrested on a warrant at a motel. Applicant argues at the time the bag,
the dice game, and gun were found inside another bag, he was handcuffed and there was no
necessity for a search of the room without law enforcement obtaining a search warrant. The
testimony of one of the officers on the scene was that the bag containing the items wéé within
Applicant’s arms-reach while he was dressing. (See Trial Record p. 261, 11. 1-1 1): A search does
not violate the Fourth Amendment to the Constitution of the United States when it s incident to
an arrest and confined to the immediate vicinity of the arrest. Stafe v, Brown, 289 S.C. 581, 347
S.E.2d 882 (1986); Shipley v. California, 395 U.S. 818, 89 S. Ct. 2053, 23 L. Ed. 732 (1969);
Stoner v. California, 376 U.S. 483, 84 S. Ct. 889, 11 L. Ed. 2d 856 (1964). Trial counsel did |
object to admission of the gun on the grounds of relevance. This objection was overruled (See

Trial Record p. 266, 1. 13-19).

Fourth, Applicant argues that the State in its opening and closing talked about “facts and
items not put into evidence.” Since the Applicant did not call the Court’s attention to the

specifics of this argument, the Court must find this claim without merit. Additionally, the trial
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judge made it clear to the jury that counsels’ “remarks” were not evidence. (Trial Record p. 299,

I1. 6-8).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on has having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 442,

334 8.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel
“rendered adequate assistance and made a]l significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690, 104 S, Ct. at 2066. The Applicant must
overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386

S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney

performance is measured by “its reasonableness under prevailing professional norms.” Cherry v.

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at-

2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasonable probability is a probability sufficient to undermine confidence in the outcome of the
trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)). b/
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Wherefore, I find Applicant has not proved by a preponderance of the evidence that trial
counsel was ineffective on any of the grounds presented by Applicant at the post-conviction
relief hearing. Therefore, Applicant’s application for Post-Conviction Relief is denied and
dismissed with prejudice.

This Court hereby advises Applicant that he must file and serve a Petition for Writ of
Certiorari within thirty (30) days of the service of this Order to secure appellate review. See
Rules V203 and 243, South Carolina Appellate Court Rules (SCACR). The Applicant’s attention

is directed to Rule 243, SCACR, for the procedures following the filing and service of the"

Petition.

IT IS SO ORDERED.

Ll QA e
October 2 Z —, 2016 lﬂhnC. Hayes, III # L

Greenville, South Carolina : Presiding Judge




STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF GREENVILLE CASE NO: 2015CP2302998
IN THE COURT OF COMMON PLEAS

Eugene Thomas vs. South Carolina State Of
CHECK ONE:

] Jury VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.

[ ] DECISION BY THE COURT. - This action came to trial or hearing before the court, The issues have been tried or heard and
a decision rendered.

[] AcTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; [J Rule 41(a),
SCRCP (Vol. Nonsuit); [J Rule 43(k), SCRCP (Settled); (] Other:

(1 AcTION STRICKEN (CHECK REASON): [J Rule 40(j) SCRCP; ] Bankruptcy:
] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
[ Other:

] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(] Affirmed; [ Reversed: (L] Remanded;
[1 Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: (] See attached order; [] Statement of Judgment by the Court:
Dated at Greenville, South Carolina, this .

Court Reporter:

PRESIDING JUDGE - John C Hayes, III

This judgment was entered on the » and a copy mailed first class this » to attorneys of record or to parties (when
appearing pro se) as follows:

Brian P. Johnson 522 North Church Street Patrick Lowell Schmeckpeper PO Box 11549
Greenville, SC 29601 Columbia, SC 2921 ]
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer. Greenville County Clerk Of Court
- Clerk of Court

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008
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Supreme Court of South Carolina
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Columbia, SC 29211






