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STATEMENT OF ISSUES ON APPEAL

L Did the trial court err in finding that the Respondent Wanda Rahall did
" not owe a duty to warn or protect her elderly mother under the facts of this case?

A. Did the trial court err in ﬁnding' that the Respondent:
Wanda Rahall did not owe a duty to warn or protect her
elderly mother under a premises liability theory? '

B. Did the trial court err in finding that the Respondent
Wanda Rahall did not owe a duty to warn or protect her
elderly mother under a "special relationship" theory?



STATEMENT OF THE CASE

This is an action for contribution. The Appellént Charleston Electrical
SeNices, Inc. ("CES") was sued by Elsie Mae Rabon for injuries that she sustained
upon being attacked, knocked to the ground, and injured by a German Shepherd dog
on the premises. located at 60 Romney Street, Charleston, South | Carolina on

August 20, 2010. In settlement of that civil action, the Appellant CES agreed to

pay the sum of $200,000.00 to Elsie Mae Rabon in exchange for a full and final

release of all liability executed by Elsie Mao Rabon on July 11, 2012. 'The Release
executed by Elsie Mae Rabon extinguished the ltability of the Respondent Wanda G.‘
Rahall as well. (R. 128). The action captioned Rabon v. Charleston Electrical
Services Inc Civil Action Number 2010-CP—10-10666 was dismissed by
.-'-St1pu1at10n of Dlsmlssal filed July 31 2012. R 133) The Appellant Selective
| Insurance Company of South Carohna is subrogated to the rights of CES.

A bench trial was held in Charleston County on June 17 2016 before Judge
Mlkell R. Scarborough the Master-m Equlty The Appellants 1n1t1a11y pled c1a1ms
for contribution and oqultable indemnity. At the call of the case, the Appellants
voluntarily withdrew their equitable indemnity cllati'rn.' ’t‘he '.partiesl preser.lted. the '
faots of the case by uvay of stipulated facts as well as depositiou testimony and
exhibits. No live witnesses vuere called at trial. The trial proceeding consisted

solely of arguments presented by counsel.



By Order filed Augﬁst 2, 2016, Judge Scarborough ruled that no duty of care
was owed by Wanda Rahall to Elsie Rabon pursuant to the facts as hel found them.
He found no 1iébility~ .under eithel; a prémi's.e.s liability :.theory 6r a sf)ecial
re-lati.'c>ns.}1ip theory.. (R 3-19). o -

Subsequently, the Appellants filed a timely appeal.



STATEMENT OF FACTS

This action arises out of events occurring on August 20, 2010, when Elsie
. Rabon, the elderly mother of the Re.spondent Wanda Rahall, was vi.siting her
daughter and her daughter's fiancée, George Kornahrens, and was injured when she
was jumped upon aﬁd pushedl down by Gunner, a German Shepherdl on the
premises.

CES is locatéd at 60 Romney Street. Kornahrens - was the owner of those
. premises. (R. 122). He leased a portion of the premises to CES, but he also
resided in an apartment at the premises together ”wit'h the Respondent Rahall. (R.
: 122-123). In her deposition, Rahall testified that she and Kornahrens had been
~ "together" since May 2005, and 't}_l.ahlt‘they haci been engaged for the previous four
yea_ré. (R.28 1). Rahall testiﬂed that during 2010, she resided at 60 Romney Street
"all the time" but .then further explained that she had "really been staying here I
wou}d say 70 percent of the time since 2008." (R.. 28.2). Rahall also déscribed 60
Romney Street as "where we live, me and Georgé." (R. 304’)_. In addition, Rahall
had hgr ‘c;wn key. to the épa;tmen;t and was--able to come and go as she ple‘ase.d. (R.
317, 340). She also permanently kept clothes and other, pe_rspnal 'effectsv at the
ainartment. (R.319).

On August 20, 2010, Elsie Rabon was a §ocigl gue.st'at_.60.R.oAmney Styegt.

Rahall testified as follows:



Q. So on August 20th, 2010, [Rabon] would have
been a social guest?

A, Yes.

~ She was staying as a guest with you and George at

e

A.  Yeah, she always stays with us at 60 Romney
Street. That's where we live, me and George.

So when she came _fo visit, she'd stay with you?. . . ...
A.  Yes. Always.
(R. 304).

On August 20, 2010, Elsie Rabon was visiting her daughter ar*d Kornahrens.
Rabon had arrived the day before (August 19), but had no interaction with the dog
.:Gunner on that date_.; (R. 288). According to Rahall, Rabqn knew that Kornahrens
had a nevx; dog, but she had not- been around that particular dog. (R. 287-288).
Rabon has never seen the dog before. (R. 321). Rahall, on the other hand, was
very familiar with Gumer. She was aware that Gunner was "overly friendly" and
that he would routineiy jump on people — w.ith that occuning~ e;,ven daily. Rahall
testified that the dog had doﬁe the same to her several times and that-she had
frequently seen the dog jump up on other people before the August 20, ZQIQ
incidept. .(R. .285-2.86)._. In fact, ;the dog had jumped up on her "ajcouple times the

week before.” (R. 326).



On August 20, 2010, Rahall had a 10:00 a.m. medical appOintment With. her
.chlropractor in Charleston. Her mother accompanled her to that- appointment.
Afterward they returned to 60 Romne).' Street to get Kornahrens to go to lunch.
Rabon and Rahall entered the premises. Rahall went to look for George and found
him outs1de in the backyard where the dog was kept After a few mlnutes Rabon
came out51de lookmg for Rahall and Kornahrens. The dog had been released from
his chain before they arrived. After Rabon came into the backyard, Gunner
jumped up on Rabon and knocked her to the ground. As a result of that fall, Rabon
sustained serious injuries including a broken hip and injured ankle. (R. 289-290,
295). | |

| Rahal-l testiﬁed-_that she did no-t. dir‘ect ner rnother not to. corne into the
backyard behind the premises, nor did she take any action to prevent her fromn
doing so. That is true even 'after she realized that Gunner was not chained. She
had iikewise not warned Rabon about the dog's tendencies or that it was "over
friendly" or in general to be careful around the dog.' (R. 325-330). Rahall took no
aotion at any point to warn or protect her mother from what she should nave

recognized as a dangerous condition on the premises.



ARGUMENTS

L Standard of Review — Factual Findings

This is an action for contribution. It is- well settled that "an action for
contribﬁtion lies in equity." RIM Associates v. Blackwell, 359 S.C. 170, 597
S.E.2d 152, 157, n.3 (Ct. App. 2004). See also, Few v. Few, 239 S.C. 321, 122
S.E.2d 829, 835 (1961) (noting that "the right to contribution is ordinarily. enforced
~in equity").

~In an action in equify, the appellate court "may find facts in accordance with
[its] own view of the preponderance of the evidence." South Carolina Dept. of
- Transportation v. M&T Entefprises of Mt. ‘Pleasant, 379 S.C. 645, 667 S.E.2d 7,
- 12 (Ct. App. 2008). .Typically, in eqﬁity actions, an appéllate court will not
. disregard the ﬁndingé of the._trial jgdge bec.;:xuse he/shg "saw and heard the
witnesses and was in' a better. judge position to judge. their credibility." Id.
However, thgt is ﬁc_)t the case here. Judge Scarborough heard this case non-jury,
but no live witnesses were presented by the parties. Hence, Judge Séarboréﬁgh did
not see or hear any witnesses, nor _did he hqye the ability to-judge the p{edibility of
the witpess‘es'in any manner or p.osi_ti.on better th'an th-is appellate court can. This

Court should therefore disregard the findings by the trial judge under the prevailing



standard of review and should find facts based upon its own view of the

preponderance of the evidence.

" IL - The trial court erred in finding that the'Respondent Wanda Rahalldid
not owe any duty to warn or protect her elderly mother under the facts
of this case. :

In enterirrg. ju.ogment.for the Resoonoent Rehall, Judge -Scarbo.roug'h founo
that Rahall did not owe a duty of care to her mother, Elsie Rabon, under the facts
as determined by the trial court. . The Appellants conte nd that Rahall owed a duty
of care to her elderly mother under either of two distinct theories, both of which
were erroneously rejected by Judge Scarborough. First, the Appellants argue that
Rahall owed a duty as the possessor of the property where the dog lived and where

-her rnother ‘was .'si'ocial guest invited ‘there by Re'hali. - Second, and m the

alternatiize,‘ the Appellants argue that a doty of care was owed to Elsie Robon based

upon a special relationship.
A. Premises Liability Theory
The liability of Rahall for the injuries sustained by her mother, Elsie Rabon,

is governed by premises liability law. Rabon was a social guest or licensee present

on the 60. Romney Street premises in order to visit Rahall and her fiancée, George



35,
He

Kornahrens, both of whom resided there. Under South Carolina premises liability
law, the possessor of pfoperty "owes a licensee a duty to use reasonable care to.
diSCdVCI_‘ the licér_;s,eg, to conduct ,ac‘c-iYities on the land so as not to harm the
licensee, and to warn the licensee of any concealed‘danger.ous conditions or
activities." .Singleton v. Sherer, 377 S.C. 185, 659 SE2d 196, 204 (Ct. App.
2008).. The South Carolina Supreme Court has explained: .

The possessor. is under no obligation to exercise care. to

make the premises safe for his reception, and is under no

duty toward him except:

() To use reasonable care to discover him and avoid

injury to him in carrying on activities upon the land.

(b) To use reasonable care to warmn him of any
. concealed dangerous conditions or activities which are

known to the possessor, or of any change in the condition

of the premises which may be dangerous to him, and .
--which he may reasonably be expected to discover.

Néil v. Byrum, 288 S.C. 472, 343 S.E.2d 615, 616 (1986.),.citing Frankel v. Kértz,
239 F.Supp. 713, 717 (W.D.S.C. 1965). (Emphasis in original).

Judge Scarborough concluded that Rahall di.'d' not owe any dpty of care to
Elsie Rabon because Rahall had no ownefship interest in CES or in the 60 Romney
Street pr'emigés,., He riled that "Rahall had no right to posseés or control any
portion of th.e- Pfopelfty." (R 1.'6—17). Furthermore, in error, Judge Scarborough
described Rahall _lr}érse'.lf as "an invited gueSt_in't}‘xe_.Ap‘ar:tr.r_]ehtf' because she "paid '

no rent, utilit'ie‘s_oll.' télkes ..on.th.é Apartment." .(R'. 17). Thué,'he concluded that



Rahall like her mother, was a social guest at the premises.
Importantly, Judge Scarborough's lact-ﬁndmg is dlrectly contrary to the
V1dence from Rahall's own sworn testimony. It is undrsputed that Rahalls
ﬁancee George Komahrens was the owner of the prem1ses located at 60 Romney

Street He leased a portion of the premises to CES, but he also re51ded in an

' apartment at the premises together with Wanda Rahall In her depos1t1on Rahall

testlﬁed that she and Kornahrens had been "together" since May 2005 and that
they had been engaged to marry for the previous four years, (R. 281). Rahall
testified that during 2010, she resided at .607 Romney_'Street "all the time" but then
further ﬂ_enpla-ihed ‘that she had lfre_ally heenstaying h_ere._I would say ‘70 percent of
the tlme Since 2l)08." (R. 282). Rahall also described-60 Romney Street as "where
we llve me- and ‘George." (R. 304) n addition, Rahall had her own key to the
apartment and was able to come and go as she pleased. (R. 317, 340). She also
permanently lcept clothes and other personal effects_at the apartment. (R.3 19)

| Importantly, Rahall never described herself as a social guest on the premises
or_someone.who only occasionally was on :the.premises.. ~ Thus, consistent with
premises liability law, Rahall- qualiﬁed as a _"possessorl' or "occupier” of the
prop'ert},’.- and thus, owed a duty of care to her.‘mother_, asa social guest, as the law
requires. 'A duty ot” car,e: is not owed only byxthe person'or entity that actual-ly_.o,wns
orA has a legal lnterest' in.the nremises, as the trial court- erroneously concluded, but

also is owed by a person that regularly lives at the premises, which explains why

10



South Carolina case law addresses the duty owed by a "possessor” rafher than an
"owner." . Judge Scarborough, -in fact, entirely disfé'gérded the existing South
Carolina case law, such as thé seminal case of Neil v. Byrim as cited above, where
a duty was held to be owed by thé "possessor" of property.' Ownership interest or
other legal interest in the property is not determinative of who owes a duty of care
as to real property.

Judge Scarborough further erred in treating. the. premises consisting of 60
Romney Street as distinct parts so as to conclude that Rahall, even if a possessor of
~ .the apartment where she lived with Kornahrens, was not a possessor of the
rgmai_rlder of the prerqi§qs such as t}}e y.ard yvherf:_the dog Gpnn_gr \.l_ive.,d. 'Th__e
apartment ar;d the shop were part of the same building and shared the yérd, aﬂ of
which was: oyvneci by Komahréns, tg whom Rahalll was engaged and with whom
she was living. For premises liability purposes, | the yard should not be
- distinguishe;d or dissected from the remainder -of the premises. The possessors of
the premises as a whole include Rahall given that she was not some transitory
guest, as the tr.ia.I court makes her appear.

: --Moreove;, the Appellants demonstrated by a preponderance (_)f the evidence
that the .c_log_ Gunner constituted é danger(_)gs coflld.itiqn. (én .the premjseg and that

Elsie Rabon had not previously been around the dog; and was unaware that the dog

11



posed a danger to her.! -On August 20, 2010, Rabon was visiting her daughter and
~ Kornahrens. Rabon had arrived the day before (August 19), but-had no interaotion
with the dog on that date. (R. 288). According to Rahall, Rabon knew that
- Kornahrens had a new dog, hut she had not been around that particular dog. (R.
287-288).. Rabon has never seen the dog before. (R. 321).. Rahall, on the. other
hand, was very familiar with Gunner, She was aware that Gunner was "overly
.friendly" and that he would routinely jump on people — with that occurring even
daily. Rahall testified that the dog had done the same to her several times and that-
she had frequently seen the dog jump up on other people before the August 20,
’2010 incident. (R. 285-286).. In fact, the dog had Jumped up on her a couple
times the week before." (R. 326)

Rahall therefore knew or should have known that the dog presented a rlsk of

harm to Elsie Rabon and.should have taken steps to warn Rabon and/or prevent her

: The trial court erroneously ruled that the dog "is not a defective condition upon

the land" and thus "an injury caused by a dog is not actionable under premises liability at
common law." (R. 16). The trial court's ruling in this regard is erroneous for several reasons.
First, the Supreme Court case law addresses "concealed dangerous conditions or activities,"
which would include the presence of a dangerous animal. See, Neil v. Byrum, 288 S.C. 472, 343
S.E.2d 615, 616 (1986). (Emphasis added) Second, prior to the enactment of Section 47-3-110
as a strict liability statute, there were cases involving dog-related injuries that were tr1ed and won
under a premises liability or neghgence theory. See, Hossenlopp v. Cannon, 285 S.C. 367, 329
S.E.2d 438 (1985). Third, in Roe v. Bibby, 410 S.C. 287, 763 S.E.2d 645 (Ct. App. 2014), this
Court suggested that criminal acts on the premises may also give rise to premises liability claims.
That is also true with respect to Burns v. South Carolina Commission for the Blind, 323 8.C. 71,
448 S.E.2d 589 (Ct. App. 1994), where this Court found that a case involving a sexual assault,
contrary to the trial court's ruling, "is a premises liability case." 448 S.E.2d at 591. Thus,
contrary to Judge Scarborough's ruling, Adangerous activities. on the premises, such as those
caused by a dog, are actionable under a premises liability theory.

12



SRy

from coming outside where the dog was located. Rahali also should have made

 certain. that Gunner was chained or otherwise restrained before allowing her

mother to walk outside. Even after noting that Gunner Wats not chained, Rahall
took no actlon to warn or protect her mother although she had the opportunlty to do
sO. Rahall d1d not make certain her mother stayed away from the yard, nor did
Rahall'warn her mother of the dog S presence and that he was unrestrained.

In sﬁm, under South Carolina premises liability law, Wanda Rahall, as a
"possessor" of the premises where she was living on a regular basis owed a duty to
her elderly mother — the social- guest on the prerhises — to warn her-of a dangerous

condition or activity on the premises. Judge Scarborough erred in his fact-finding

~and-in failing to find that a 'duty of care was owed by Rahall to her mother under

these facts.
‘B.  Special Relationship

.In. _additi,.on. to owing a duty of care as a "p_ossessor" or "oceupier" of the
premises; the Appellants presented an alternative theory as.'the legal baeis for a
ctqty of eere t._o‘ b.e., owed by Wanda Rahalt. ';Unde_r éout_h Caroline lat)v; there isno - |
general duty to control the conduct of another or to warn a th1rd person or potent1a1
v1ct1m of danger." Doe v. Wal-Mart, Inc., 393 S.C. 240, 711 S.E.2d 908, 911 -

(2011). .The Supreme Court, however, has recognized five exceptions to this

13



general rule, and one of those exceptions is "where thé defendant has a special
relationship to the victim." Fazle v. South Carolma Dept of Juvemle Justice, 350
- S.C. 315, 334 566 S E. 2d 536 546 (2002) (Empha31s added)

The preponderance of the ev1dence reﬂects a spemal relatlonshlp" between_
Rahall and Rabod | Rabon vdas Rahall’s elderl).f .m(')ther whd was 1nV1ted to the
prdmises for a visit. Rabon had beed living in an assyst_ed 11v1ng. .facﬂlty for a
number of years.‘ Rabon wodld hot have been at t};e premises i:ut for that rdotﬁdr—
daughter relationship. ~Most importantly, Rahall had the ability to monitor,
supervise and control her mother's actions on the premises- and could have
prevented .her from entering the backyard of the premises where the dog was
. located. Bdsed updn-the "special relationship” be'twedn them, Rahall owed a duty
to protect Rabon frofn_ the risk of harr_d posed by going into the backyard where
Gunner was located. At the very least, she owed her rdother a_duty to warn her that
the dog wduld 'ro.utinely jump on pedple and could poten_tigll_y ir_1jure her mother
when dot ;'estrained. | |

In eptering jddgment' for the Respondents on this alternative theory of
liability, Judge Scarborough based undue reliance on thlS C.ourt's de0131on in Roe v.
Bibby, 410 S C. 287, 763 S.E. 2d 645 (Ct. App. 2014) In that case, this Court
addressed whether. a wife owed a duty of care to her neighbors and their children to
warn about her :husi)dnd who was alleged_l‘y.a‘ sexual predatdr. , This Cou;t in Roe

addressed only whether there was a special relationship between Mrs. Bibby and

14



perﬁetrator and rnot betweeﬂ Mrs. Bibby and victims. Ultimatély, this Court iﬁ Roe
found no special relationship because there was no evidence that Mrs. Bibby had
knowledge of a Speciﬁé threat of harm posed by her husband and because there
was no .‘evidencé that Mrs. Bibby had the ability to monitor, supervise br control
. hef husband. |

jﬁdge 'Séér.b'orough's' reliance on Bibby is misplaced because this case
involves a special relationship between Wanda Rahall and the victim (her eldérly
mother). - That-is a critical distinction that was disregarded by Judge Scarborough.
To réiterate, in Roe, this Court addressed the "special r,elatiopship" expeptibn from"
the perspective of Mrs. Bibby's ability to mpnitor, supervise or conﬁrol the conduct
of the perpetrator rather than the victims. There is no question in Roe that Mrs.
Bibby did not have a-special relatidnship with the neighborhood' children who were
victimized. She ciearly had no ability to monitor, supervise or control the victims.
This case is differen’_t. Wanda Rahall had the spec.ial relatioﬁship with her mother;
she had the ability to monitor, supervise gnd contrpl her mother's actions on the
premises tq“k_ee‘p her 'froyn' corﬁing into contact with the d_c'>g,.but. she did not_do' sO.

In addition to R_og, Judge Scérborough _citéd many cases from other
'jurisdiction._s, but none of those cases is on point. .Non.e‘ of thoée cases gddresses
whether Fhe relatiohship of an aduit child and elderly ;pgrent creates a spegial
relationship .under faéts simil_ar t-o,thqse in this case. N(.)ne of those -ca;és eve-r.1 .

address whether a parent-child relationship creates a duty to pfot;ect. Yet, clearly a

15



parent-child relationship is such a special relationship that may give rise to liabilify :

where the parent acts in such a'manner to subject a child to a dangerous condition

-and/or otherwise fail_éio protect the child from danger. See, State v. Claypoole,

371 S.C.-473, 639 S.E:2d 466, 468 (Ct. App: 2006) (court "acknowledged the
nature of the parenf-child relationiship places a legal duty ﬁpon the parent to take
all reasonable steps to protect the child from harm"). -See_alsé; Brewer v: Murray,
292'P.3d‘ 41, 50 (Okl. Ct. App. 2012) ("[a] uniformly recognized special
relationship is t_hat. which exists between parent and child"). Similarly, the
relationship between"an aduit child and an elderly parent under the facts as

presented. in this case gives rise to a special relationship that creates a duty to warn

or otherwise protect the elderly parent from a danger that was . known or should

have been known to the adult child.

F_ingl.ly, .in.addressirig the "special r’e'lationship" theory of liability,_Judge
chrborough made several errors in fact-finding as he also made under the
premises. liability theory. For instar.we, Judge Sca'rboroﬁgh énor;eéusly- concluded
that no duty was. éwed by Rahéll because Elsie Rabqn was aware of Gunner's

presence -on the premises and that Rahall had- no notice that Guaner was a

. dangerous animal. However, as addressed above, the preponderance of the

evidence demonstrates that the dog Gunner constituted a dangerous condi’eion on
the premises and that Elsie Rabon had not previously been around the dog and was

unaware that the dog posed a danger to her. As previously discussed, according to

16



Rahall herself, Elsie Rabon knew that George Ko'rnahréns had gotten a new dog,
but she Had not been around that particular dog. (R. 28-7-288). Rabon has never
seen the dog before. (R. 321). Rahall, on the other hand, was very" familiar with
Gunner. She was aware that Gunner was "overly"fr'iendly" and that he would
routinely ju{rip on people — with that 'éccuning even daily. Rahall testified thaf-the
dog had done the 'same to het several times and that she had frequently seen the
dog Jump up on other people Be‘fore the August 20, 2010 incident. (R. 285-286)..
In fact, the dog had jumped up on he; "a couple times the week before." (R. 326).
Thus, the evidence demon'strates that Elsie Rabon Was.not‘fam_iliar with Gun_ner or
-h.is propen._sity to jump on people. _Mc')r!eover,. the evideqég shows t.hat: Ral'.l-all knew
o or shoul.d have known that an "overly friendly" dog posed a danger to her mother if
he jumped on her as the dog was prone to do.

In sum,‘based_ upon the "speg:ial relationship"” betweep them, Wanda Rahall
owea a duty to-protect her elderly .rn.other _frqrﬁ 1.:he risi;_ of _harm p_osed by going
int?) tile_ l.)a-cl;yard. where Gunner wés locat.ed. At the very léast, she owed her
mother a-duty to warn her that the dog quld routinely jump on people and could
potentially injl_lre hgr mdther when not restraingd. However, Rahail .B.r'eached that
duty by tai(ing absolutely no action to warn or I'Drotec.t her mother frpm the ri.sk Qf
harm posed' by Gpnner. In short, a. preponderance of tﬁe evici_g_rllce detnonstrates

that Rahall was at fault for the accident that resulted in injury to Elsie Rabon. The

17



evidence éupports a finding of some degree of fault on the part of Rahall, which is

sufficient for the Appellants to recover on their contribution claim.

18



CONCLUSION

~ Based on the foregoing discussion and analysis, the Appellants respectfully
request that this Court reverse the Order issued by-Master-in-Equity.Mikell R.
Scarborough and the judgment entered in the Respondent's favor. The”Court is
requested to find a duty of care was owed-and breached by the Respondent under

the facts of this case and to remand for entry of judgment in the Abpell_ants' favor.
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