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QUESTIONS PRESENTED
Though not separately set out in the petition, Petitioner submits the PCR court erred in
denying relief and makes the following specific allegations in support of that position:

1. A) Trial counsel rendered ineffective assistance of counsel in violation of the Sixth
Amendment to the Federal Constitution and Strickland v. Washington, 46 U.S. 668 -
(1984) by failing to advance a comparative juror analysis under the third prong Batson
when he raised in Batson challenge. '

B) Defense counsel rendered ineffective assistance of counsel by failing to litigate
the issue of defense counsel’s access to the same juror information as was in the
possession of the prosecution prior to the jury strike.

C) Defense counsel rendered ineffective assistance of counsel by failing to secure
available criminal records of jurors by requesting the trial court judge issue a subpoena
to the FBI, Criminal Justice Information Services Division prior to the jury strike.

2. The Ninth Circuit Solicitor committed prosecutorial misconduct and denied
Dickerson’s rights to due process and equal protection of the law by striking qualified
African-American jurors from his venire because of their race.

3. Trial counsel rendered ineffective assistance of counsel when they failed to uncover
and present evidence of Applicant’s significant neurological deficits and when that -
evidence would have been highly mitigating.

4, Trial counsel rendered ineffective assistance of counsel by failing to renew his
objection when Cededrick Davis, William Dickerson’s former probation agent, testified
that Dickerson stated he wished he had shot the cop.

5. Trial counsel rendered ineffective assistance of counsel by failing to object to the
state’s closing argument that diluted the jurors’ sense of responsibility in rendering a
possible death verdict.

6. Trial Counsel’s cumulative errors during the sentencing phase of William
Dickerson’s capital trial require this Court to order a new sentencing hearing.

7. Appellate counsel rendered ineffective assistance of counsel for failing to present,
for appellate review, defense counsel's objections to the admission of photographs
[State’s Trial Exhibits] 141, 153, 160, 161, 162, 166, 171, 172, 173, 177, 178, 181, 184,
335,and 336.

8. Appellate counsel rendered ineffective assistance of counsel for failing to present,
for appellate review, defense counsel’s objection to the solicitor’s questioning of Dr.
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Phillips about whether William Dickerson “knew right from wrong” at the time of the
killing. ’

(Petition, Arguments, pp. i-ii and 9, 20-21 and 40).
STATEMENT OF THE CASE

Petitioner William O. Dickerson was tried by a jury in April 2009, in Charleston County,
on the charges of murder, criminal sexual conduct first degree, and kidnapping. The Honorable
R. Markley Dennis presided. Jeffrey P. Bloom, Esq.,. and C. Andrew (Drew) Carroll, Esq. |
represented Dickerson. On April 30, 2009, the jury convicted as charged. (App. pp. 3765-70). On
May 4, 2009, the penalty phase began. (App. pp. 3846-47). On May 7, 2009, the jury found
three aggravating circumstances: 1) criminal sexual conduct; 2) kidnapping; and 3) torture, and
recommended death. (App. pp. 4699-4703). Judge Dennis imposed a death sentence for murder,
and thirty years on each of the other crimes. (App. pp. 4707-4709). Petitioner appealed.

Robert M. Dudek and Kathrine H. Hudgins of the South Carolina Commission on
Indigent Defense, Division .of Appellate Defense, along with trial counsel Bloom, represented
Dickerson on appeal. After hearing argument on May 24, 2011, this Court affirmed by published
opinion issued October 3, 2011. State v. Dickerson, 395 S.C. 101, 716 S.E.2d 895 (2011).
Dickerson sought rehearing, which was denied on November 17, 2011. His petition for a writ of
certiorari in the Supreme Court of the United States was denied on April 23, 2012.

Dickerson filed an application for post-conviction relief (PCR) on May 16, 2012. By
Order dated July 31, 2012, this Court assigned the Honorable Edgar W. Dickson as PCR judge.
Judge Dickson appointed Elizabeth Franklin-Best, Esq., and E. Charles Grose, Jr., Esq., to
represent Dickerson. PCR counsel filed an amended application on October 18, 2012, and

Respondent filed a Return on November 19, 2012. Judge Dickson recused himself from further
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participation in this case by Order dated June 2, 2014. This Court assigned the matter to the
Honorable G. Thomas Cooper, Jr. by order dated June 20, 2014.

Dickerson’s counsel filed a second amended application on March 5, 20135, and third on
. July 15, 2015. On October 1, 2015, Respondent moved to strike or, in the alternative, to dismiss
claims within the third application as not cognizable in PCR. Dickerson responded in opposition
and Respondent replied. In an order filed December 8, 2015, Judge Cooper denied the motion
finding: “Petitioner is asserting his Batson claim as part of his ineffective assistance of counsel
claim. Thus, Petitioner’s Batson claim, in this Court’s opinion, is not a freestanding claim and is
a proper claim in this post-conviction relief matter.”

The evidentiary hearing was held in several parts beginning December 7-8, 2015 and
continuing on March 31, 2016, May 12, 2016, May 27, 2016, and, October 23, 2017. At the
close of the record, the PCR court ordered post-trial briefing. By Order dated June 26, 2018,
filed June 27, 2018, Judge Cooper denied relief. (App. pp. 9314-9392). On July 11, 2018,
Dickerson filed a Rule 59(e), SCRCP motion. (App. pp. 9395-9407). On July 16, 2018, the
State filed its response in opposition to the motion.! By order dated July 20, 2018, filed July 25,
2018, Judge Cooper denied the motion to alter or amend; however, Judge Cooper acknowledged
that he had inadvertently used several section headings from the State’s briefing that should not
have been included. (App. p. 9488). Judge Cooper filed an Amended Order Denying Post-
Conviction Relief on July 25, 2018, with those corrections. (App. pp. 9490-9567).

Dickerson has noW filed a petition for writ of certiorari in this Court pursuant to Rule

243, SCACR. This return follows.

! This response in not included in the appendix before the Court, but does show as filed in

the Clerk of Court’s office. See https://icmsweb.charlestoncounty.org/PublicIndex/CaseDetails.
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STATEMENT OF FACTS
The facts of the crime were summarized in this Court’s opinion affirming Dickerson’s

conviction and sentence.

Dickerson and Gerard Roper had been friends, even best friends, since childhood.
On the morning of March 6, 2006, Roper went to his friend, Ben Drayton’s, house
to play video games. Around the same time, Dickerson went to his friend,
Antonio Nelson’s, house asking for a ride to his brother, Armon Dickerson’s,
house. Nelson was unable to give Dickerson a ride at that time and told him to
come back later. When Dickerson returned later that afternoon, he was carrying a
gun.

En route to Armon’s house, however, Dickerson began calling Roper from his cell
phone. After receiving no answer, Dickerson asked if they could make a stop at
Drayton’s house so he could “get some money.” When they arrived at Drayton’s
home, Dickerson entered brandishing his weapon and asking for money. Roper
told Dickerson “I got your money,” begging “don’t shoot me” and “please don’t
kill me.” Dickerson nevertheless fired a shot at Roper but missed. He then struck
Roper in the head with the gun, dragged him out of the house, and forced him into
Nelson’s car. Dickerson then took Roper to Armon’s house. [FN 1].

Armon and Dickerson brought Roper inside and systematically tortured him over
approximately thirty-six hours. It started with Dickerson continuing to hit Roper
with the gun, knocking out some of his teeth. Armon then left to retrieve
Dickerson’s car and some drugs, and blood covered the inside of the house when
he returned. Dickerson then called another friend of his, Rashid Malik, and
threatened him with death if he did not come to Armon’s house. {FN 2]. When
Malik arrived, Roper was still conscious but clothed only in his T-shirt, and
Armon was attempting to clean up the blood covering the house. Malik then
joined Armon and Dickerson.

Although Dickerson, Armon, and Malik all tortured Roper to varying degrees,
Dickerson appeared to be the primary actor. [FN 3]. Through this entire ordeal,
Roper suffered the following at the hands of Dickerson alone: choking, being tied
up and placed in a closet, being sodomized with a gun and a broomstick, having
his scrotum burned, being hit with a heavy vase and a mirror, and generalized
beating and cutting. At one point, Roper began asking that they just let him die.

All told, Roper received over 200 individual wounds to the outside of his body,
including lacerations to his anus. He also received several internal injuries,
including various broken bones in his face that caused it to appear misshapen,
blunt force trauma to his neck resulting in the breaking of various structures, a
broken tibia, broken fingers and wrist, brain swelling, and bleeding into the
internal structures around his rectum as the result of objects being inserted into it.
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Although there is no definite timeline of events, Roper survived for eighteen to
twenty-four hours after the sodomy occurred, and none of these wounds were
inflicted post-mortem. No single wound was fatal. Instead, Roper died from the
sum total of his injuries, apparently shortly after he was struck with the mirror and
the vase on the morning of March 8.

As these events transpired, Dickerson made several phone calls to various people
during which he discussed what he was doing to Roper. Many of them were to
Dickerson’s girlfriend, and she managed to record one of them containing his
description of the sodomy and even Roper’s own confirmation of what was
happening. Dickerson also confirmed the sodomy, as well as the burning of
Roper’s scrotum, over the phone to another friend. In a later call to that same
friend, he said that Roper was “gone.” However, he told a different friend that
Roper was all right but that Dickerson needed to run.

Dickerson and Armon wrapped Roper’s semi-clothed body in a blanket and
dumped it in the vacant townhouse next to Armon’s. Dickerson then changed
clothes and fled. Armon and Rouse attempted to clean Armon’s house, but they
abandoned it upon realizing their efforts would be futile. That same day, a woman
who was planning to rent the vacant townhouse entered and discovered Roper’s
bloodied and mutilated body.

[FN1] After dropping Dickerson and Roper off, Nelson left and did
not return. There is no suggestion he knew of Dickerson’s plans
beforehand or had any involvement in the subsequent events.

[FN 2] Malik attempted to bring Dickerson’s mother to Armon’s
house to calm Dickerson down. When Dickerson learned of this, he
threatened to kill Malik’s mother and cut the baby out of Malik’s
pregnant girlfriend.

[FN 3]  Armon’s girlfriend, Selena Rouse, was in and out of the bouse

during that evening, along with her young son. At some point, Dickerson

asked her whether he should let Roper live or die. However, there is no

evidence that she actually participated in the torture.
Dickerson, 395 S.C. at 107-09, 716 S.E.2d at 898-99.

This Court summarized Dickerson’s claims in the direct appeal as four allegations of trial

court error: “(1) in not excusing a juror for cause; (2) in limiting the cross-examination of the
pathologist called by the State; (3) in not charging the jury on the law of accessory after the fact;

and (4) in limiting the testimony of Dickerson’s cousin during the penalty phase of his trial.” Id.,

at 106-07, 716 S.E.2d at 898. The Court affirmed after review of all four issues. /d., at 107, 716
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S.E.2d at 898. Additionally, pursuant to the mandatory review under S.C. Code § 16-3-25 (C),
the Court found “that Dickerson’s sentence is proportional, supported by the evidence, and not
the result of passion, prejudice, or any other arbitrary factor.” Id.

In the post-conviction relief action, Dickerson raised multiple claims of ineffective
assistance of trial counsel and appellate counsel which required testimony on counsel’s
experience and representation. The testimony established trial counsel was experienced in capital
case work, formed a team of experts to aid in defense investigation and development, and had
access to funding. Bloom testified regarding his educational and legal background, including
experience in approximately 50 to 60 capital cases and 15 to 20 capital case jury trials. (See
App. pp. 5827-28; 6909-11). He also testified that he worked with Dale Davis, an experienced
mitigation investigator in capital cases, and Vicki Childs as a fact investigator, and further

.testiﬁed “Judge Dennis did not deny us any funding request at all.” (App. p. 5829; see also pp.
5852-53). Co-counsel Carroll also testified to his qualification and experience, in particular that
he had previously worked on a capital case with Bloom. (App. pp. 5809-10).

For the appeal, Bloom, who had also had experience in capital case appeals, (see App. p.
6910), continued to represent Dickerson in the direct appeal, along with an experienced appellate
defender (now chief appellate defender), Robert M. Dudek, and another appellate defendér,
Kathrine H. Hudgins. (App. p. 5890). Dudek testified that he had handled approximately 10 to
12 capital cases on direct appeal. (App. p. 5878).

After careful review of Dickerson’s claims, the record, the additional evidence presented
during the PCR action, and counsel’s argument, the PCR court found Dickerson failed to show
ineffective assistance and concluded that he was not entitled to post-conviction relief. (App. pp.

9508-67).
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STANDARD OF REVIEW

“An appellate court must give deference to the PCR court’s factual findings, and must
uphold them if there is any evidence of probative value to support them.” Buckson v. State, 423
S.C. 313,320, 815 S.E.2d 436, 440 (2018) (citing Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d
525, 527 (2016)). However, appellate courts “review questions of law de novo, with no
deference to trial courts.” Smalls v. State, 422 S.C. 174, 180-81, 810 S.E.2d 836, 839 (2018).

Ineffective Assistance Claims

To gain relief on an ineffective assistance claim, a PCR applicant must show that
counsel’s representation fell below an objective standard of reasonableness, and but for counsel’s
error, there is a reasonable probability that the outcome of the trial would have been different.
Strickland v. Washington, 466 U.S. 668, 687 (1984), Stone v. State, 419 S.C. 370, 798 S.E.2d
561 (2017). “A reasonable probability is a probability sufficient to undermine confidence in the
outcome” of the trial. Strickland, supra.. Relief will not be granted on a showing of mere error—
prejudice must also be shown. Strickland, 466 U.S. at 687.
| The standard of “prejudice” differs depending upon whether it is related to guilt phase
issues or penalty phase issues. In order to prove “prejudice” in the guilt phase, an applicant must
show that but for counsel’s errors, there is a reasonable probability the result of the trial would
have been different. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). In Jones v. State,
332 S.C. 329, 504 S.E.2d 822 (1998), this Court instructed that prejudice may be found in a
capital sentencing proceeding “when ‘there is a reasonable probability that, absent [counsel’s]
errors, the sentencer—including an appellate court, to the extent it independently reweighs the
evidence—would have concluded that the balance of aggravating and mitigating circumstances

did not warrant death.”” 332 S.C. at 333, 504 S.E.2d at 823 (quoting Strickland, 466 U.S. at 695,
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104 S.Ct. at 2068). Again, “[a] reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Id. (quoting Strickland, 466 U.S. at 694).

Further, a defendant is entitled to a due process right of effective assistance in his first
appeal. Evitts v. Lucey, 469 U.S. 387 (1985). The Strickland deficient performance and prejudice
test applies to determine the merits of any claims of ineffective assistance of appellate counsel.
Smith v. Robbins, 528 U.S. 259, 285 (2000); Bennett v. State, 383 S.C. 303, 309, 680 S.E.2d 273,
276 (2009). However, “it is difficult to demonstrate that counsel was incompetent” as for the
most part, deficient performance may be shown “only when ignored issues are clearly stronger
than those presented . . ..” Robbins, 528 U.S. at 288 (quoting Gray v. Greer, 800 F.2d 644, 646
(7th Cir. 1986)). “To prove prejudice, the applicant must show that, but for counsel’s errors,
there is a reasonable probability he would have prevailed on appeal.” Anderson v. State, 354
S.C. 431, 434, 581 S.E.2d 834, 835 (2003).

In either case, to effect a fair review of counsel’s performance, a reviewing court must
“eliminate the distorting effects of hindsight” and attempt “to reconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at the
time.” Strickland, 466 U.S. at 689; Butler v. State, 286 S.C. 444-45, 334 S.E.2d 815 (1985).

DISCUSSION
L

The PCR judge properly addressed only Dickerson’s ineffective assistance of

counsel claim regarding the Bafson motion made at trial, and not Dickerson’s

freestanding claim asserting prosecutorial misconduct by Batson violation, as

Dickerson’s freestanding claim was not cognizable under the PCR statute.

Further, the PCR judge correctly concluded Dickerson had failed to show

deficient performance and prejudice to warrant relief when neither the

record nor other evidence submitted during the PCR action supported

finding the Solicitor inappropriately exercised jury strikes in violation of
Batson. [PETITION ARGUMENTS 1| AND 2].
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Trial counsel made a Batson* motion at the 2009 trial. (App. pp. 2178-82). Dickerson
argues that the PCR judge erred in not finding ineffective assistance when counsel failed to make
a comparative juror analysis in support of the motion. (See Petition, p. 9 and 38). He also argues
the PCR judge improperly found his claim of prosecutorial misconduct was not cognizable in
PCR. (See Petition, pp. 20-21). Respondent submits the PCR judge’s ruling is well-supported
factually and is a correct application of the law.

A. The PCR ju-dge correctly found Dickerson’s allegation of
prosecutorial misconduct for an alleged violation of Batson is a direct
appeal issue and is not cognizable in post-conviction relief.

Dickerson attempted to argue a claim of prosecutorial misconduct® based on the State’s
use of its strikes at the 2009 trial. Dickerson argues here that the PCR judge should have heard
the claim in PCR because “it required additional fact development that was unknown to counsel
at the time of trial.” (Petition, p. 21). Yet, he also argues that the “factual record,” which includes
the trial transcript, supports that two of the challenged strikes were pretext and a Batson violation
occurred. (Petition, p. 21). The inconsistency of this position undercuts Dickerson’s argument.
Even so, well-established precedent supports the PCR court’s ruling.

Because a PCR action is not a substitute for direct appeal, see S.C. Code Ann. § 17-27-
20(B), a PCR applicant cannot assert any issues in his PCR action that could have been raised on

direct appeal. This prohibition has long been recognized under the Simmons rule. See Simmons

v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1975) (“Errors in a petitioner’s trial which

2 Batson v. Kentucky, 476 U.S. 79 (1986).
3 Dickerson submitted in the PCR action that the Solicitor engaged in prosecutorial
misconduct when using her peremptory strikes. However, as the PCR judge found, the Supreme
Court has historically held the issue is one of equal protection. (App. p. 9516). The analysis
structure is different. See generally 75 Am. Jur. 2d Trial § 406 (“...the touchstone for the
analysis of a claim of prosecutorial misconduct is the fairness of the trial ...”).
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could have been reviewed on appeal may not be asserted for the first time, or reasserted, in post-
conviction proceedings.”); see also Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993)
(“The Simmons rule gives effect to the Legislature’s clear intent that the post-conviction relief
procedure is not a substitute for appeal or a place for asserting errors for the first time which
could have been reviewed on direct appeal.”). Though barred as a freestanding claim of error,
the general factual basis for any previously unheard trial issues may be reached by and through
an allegation of ineffective assistance of counsel. Drayton, 312 S.C. at 9, 430 S.E.2d at 520
(“Issues that could have been raised at trial or on direct appeal cannot be asserted in an
application for post-conviction relief absent a claim of ineffective assistance of counsel.”).
Consequently, in light of the statute and case law, the PCR judge correctly ruled that Dickerson’s
free-standing claim was barred though his ineffective assistance of counsel claim could go
forward. (App. pp. 9495 and 9508). Dickerson’s argument to the contrary should be rejected.
B. The PCR judge correctly found Dickerson’s allegation of trial
counsel’s deficient performance in not advancing a comparative juror
analysis based upon criminal record entries and purported differences in
questioning was not supported in fact.
It is well-settled that it violates equal protection for a party to use a strike to discriminate
by race or gender. See, e.g., JE B. v. Alabama, 511 U.S. 127 (1994); Georgia v. McCollum, 505
U.S. 42 (1992); State v. Shuler, 344 S.C. 604, 545 S.E.2d 805 (2001). To evaluate a challenge to
a strike, the following procedure is used:
First, the [the party asserting the Batson] challenge must make a prima facie
showing that the challenge was based on race [or gender]. If a sufficient showing
is made, the trial court will move to the second step in the process, which requires
the [party opposing the Batson] challenge to provide a race [or gender] neutral
explanation for the challenge. If the trial court finds that burden has been met, the
process will proceed to the third step, at which point the trial court must

determine whether the [party asserting] the challenge has proved purposeful
discrimination.
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State v. Inman, 409 S.C. 19, 25, 760 S.E.2d 105, 108 (2014) (alterations in original) (quoting
State v. Giles, 407 S.C. 14, 18,754 S.E.2d 261, 263 (2014) (internal citations omitted)).

The challenging party generally offers some pattern in the strikes to support an inference
of discrimination. Batson, 476 U.S. at 96. “In deciding whether the [movant] has made the
requisite showing, the trial court should consider all relevant circumstances.” Id., at 96. In the ’
third step, the judge must “carefully evaluate whether the party asserting the Batson challenge
has proven racial discrimination by demonstrating that the proffered race-neutral reasons are
mere pretext for a discriminatory intent.” /nman, 409 S.C. at 27, 760 S.E.2d at 108.

The PCR court correctly found “the cognizable claim rests on the sufficiency of the
Batson motion made at trial.” (App. pp. 9516-17). Thus, the Strickland test control and
Dickerson is tasked with showing prejudice. /d. (citing Young v. Bowersox, 161 F.3d 1159, 1160
(8th Cir. 1998) (rejecting call to presume prejudice in Batson context); Cabrera v. State, 173
A3d 1012, 1021-22 (Del. 2017) (“even if we assume a Batson violation, the Superior Court
correctly held that Cabrera was not relieved of showing prejudice under Strickland.”)). The PCR
court also correctly found Dickerson was not entitled to relief most specifically because he failed
to show any evidence that would undermine the credibility ruling made at trial, or other evidence
showing pretext. (See App. pp. 9517-19).

1. The Record supports the trial judge’s finding that the Solicitor’s
responses were credible and Dickerson failed to show credible and
persuasive evidence of pretext during the PCR action.

Dickerson made a number of allegations against the Solicitor’s reasons as offered at the
2009 trial but each failed. As a general point, the PCR judge found that Dickerson had the
opportunity to ask the Solicitor the basis for questions, or confront her with the questioning style,
both in her deposition and her subsequent PCR hearing testimony. However, he did not avail

himself of the opportunity to develop these points. Had he done so, credibility could have been
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assessed more fully. The PCR judgé found this failing telling. (App. pp. 9517-18 and n. 16).
The PCR judge appropriately gave deference to the trial court’s ruling on credibility. (App. p.
9517-18, citing Davis v. Ayala, 135 S. Ct. 2187, 2199 (2015)). In considering the evidence
before him in the PCR hearing, the PCR judge found Dickerson had failed to address critical
testimony from the solicitor which included, in relevant part, a denial that she had ever trained
anyone to discriminate, and she does not personally strike on the basis of race or gender for this
reason: “ Because I don’t think it’s right. I don’t think it’s right for the defendant. I don’t think
it’s right for the juror who has a right to be a part of our system.” (App. pp. 9518). Similarly, the
PCR judge quoted from the Solicitor’s testimony that she did not go to any educational
materials® in the office in preparation to strike a jury, and did not need to go such materials:
A. ... I knew that we didn’t need to strike on the basis of race
and we didn’t need to strike on the basis of gender and we
didn’t. Ididn’t need to go to the desk book to learn that.
Q. Because that is actually a moral decision for you?
A. It is.
(App. pp. 9518-19).

The PCR. judge found “[t]he credibility of that testimony is further corroborated by the
trial record made at the time of the Barson motion and ruling finding the reasons for the strike
were not race motivated,” especially in light of defense counsel’s comments at trial, and his
testimony during the PCR hearing. (App. p. 9519). 'The PCR judge observed that Dickerson did
not contest that defense counsel’s notes from trial indicated general support for a concern for
Juror #101’s work commitments, and also a note of “backs up” about sentencing — facts which

supported the reason for the strike as outlined at trial. (See App. pp. 9519 and 9521).

4 Dickerson attempted to show a prosecution resource manual was a guide for defeating

" Batson claims. The rejected claim is addressed below at pages 29-31 of this return.
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Dickerson’s position in PCR was further undermined when he argued that Juror #209 had
a criminal history, discovered by investigation in PCR, which was not disclosed b}./ the Solicitor.
But, upon examination of the juror information from trial compared to a criminal history
produced for the PCR, the PCR judge found the juror’s name was listed as an alias in the new
report, and the different dates of birth, and the vastly different. geographical area involved,
detracted from showing the individuals were one in the same. (App. p. 9519). Dickerson’s
argument on Juror #209 was abandoned in his petition to this Court. (See Petition, pp. 18-20).
But it still is part and parcel of the whole of the case before the PCR judge.

Further still, Dickerson’s argument was undermined by review of the record on the third
strike — the one for Juror #315. The record fully and fairly supports the responses given. Judge
Dennis, at the time of the Batson motion, confirmed his own observations of the juror’s
hesitancy as was similarly referenced by the Solicitor. (See App. 9527; see also App. pp. 2181
and 1145-59). This was no vague suggestion that was not obvious to others. The Solicitor’s
responses for all the strikes were equally steady and clear, were not contradicted by any fact at
trial.  See Foster v. Chatman, 136 S. Ct. 1737, 1751 (2016) (considering whether “the
prosecution’s principal reas;)ns for the strike shifted over time,” or there are several instances
where the reasons were in tension with the record as evidence of pretext).

In sum, the reasons for the Solicitor’s strikes have not been hidden nor are they suspect.
The reasons for the strikes have been a matter of record since the 2009 trial. What the selection
shows is careful consideration by both parties, strikes exercised by both parties, and a challenge
to just three