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Pursuant to Rule 240(e), SCACR, Appellant St. Fr’ancis Physician Services, Inc. (“St.
Francis”)‘, .by avnd through uﬁdersigned coqnsel, respectfully files this Return to the
Motion to Dismiss Appeal and for Costs (”Motion”)‘filed Fby Respondent W. Clark
Jernigan, M.D. (“Dr. Jernigan”).

INTRODUCTION

S.C Code § ~14-?;-330 permits an immediate appeal of an “intermediate” order that
“involv[es] the merits” or‘ that “affects a substantial right” by ”s'trik[irllg] out an answer
or any part fhereof.” S.C. Code Ann. §14-3‘-330(1), (2)(c). The circuit couft’s order |

granting partial summary judgfnenfc to Dr. Jernigan (the “Order,” Exhibit A) is



appealable on both grounds. The Order involves the me?its Abecause it determines
issues —in parti¢ular, the dispositive meaning of certain provisions of Dr. jernigan’s
employment contraé’t (the “Employment Agreement”)—of central importance to 'Dr.
]ernigén’s_ claims and St. Francis's defenses. And, the. Order affects St. Francis’s
substantial r’\ights’ because it has the effect of striking parts of St. Francis's answer.

Dr. Jernigan does not challenge St. Francis’s statutory right to ap‘peal‘—— the Motion
does not even cite 8§ 14;—3-330. Rather, Df. ]ernigan contends that. the Order is not
appealable because the circuit court did not certify it as a partial final judgment pursuant -
to Rule 54(b), SCRCP. (Motion, at 3-4.) “Lack of Rule 54(b) certification, however, does
not preclude immediate appeal of an order which is directly appealable under S.C. Code
Ann. § 14-3-330.” Lebovitz v. Mudd, 289 S.C. 476, 478, 347 S.E.2d 94, 95-96 (1986). The case
on which the Motion depends, Ashenfelder v. City of Georgetown, 389 S.C. 568, 698 S.E.2d
856 (Ct. App. 2010), is not to the contrary. |

PROCEDURAL HISTORY

Dr. Jernigan, an orthopedic surgeon, is employed by St. Francis pursuant to terms
set forth in the Employment Agreement, executed in 2006. As explained more fully in the
circuit court’s Order, the Employment Agreement provides that Dr. Jernigan will receive -
base pay plus n{onthly “Productivity Compensation.” Productivity Compensation is
calculated by multiplying‘ the number of work relative value units (”wRVUs”) associated
with Dr. Jernigan’s provision of personally perfofmed medical services by a conversion
tactor expressed in dollars, then z’;ubtracting his base pay. (Complaint, 9 17; see Order, at

3-4)



Dr. Jernigan filed this lawsuit in November 2018, primarily alleging that beginning
in 2016, St. Francis failed to pay Productivity Corﬁpensetion‘owed him, thereby (1)
breaching the Employment Agreement; (2) violating the South Carolina Payment of
Wages Act, S.C. Code Ann. §§ 41-10-10, et seq. (“Wage Péymeﬁt Act”); and (3) entitling
him to a declaratory judgment.! (Complaint, ¢ 33—54.) These claims all rest on a single
underlying contention: that the Employment Agreement does ﬁot permit St. Francis to
“reduce” Dr. Jernigan’s Productivity éompensation be makiﬁg a policy change, effective
September 1, 2016, to provide for ai)plication of payment modifiers to wRVUs
attributable to physicians’ services (the “Modifier Policy”). (Complaint, § 24(a); see Order,
atb&n2) |

In April 2019, Dr. ']erni'gan'mo'ved for partial summary judgment on the grounds
that (1) the Employment Agreement does not permit St. Fr'aﬁcis to apply payment
modifiers to “reduce” wRVUs; (2) that all compensation due under the Employment
Agreement, i.ncluding Productivit}; Compensation, is “wages” undef the Wage Payment
Act; and (3) that St. Francis owes Dr. Jernigan any compensation he did not receive
because of appiication of the Modifier Policy._ AsDr. ]erﬁigen exi)iained in another filing,
“Even tho'u'gthr. Jernigan seeks only partial summary judgment, resolution of the

- motion will resolve the most serious issues in. the case.” (Pl’s Opp. to Def.’s Mot. for

Continuance, at 3 (Exhibit C).)

1 Dr. Jernigan also alleges that St. Francis failed to pay him bonus compensation and
“flow-through” compensation as required by the Employment Agreement. (Complaint,
19 28-32.)



Following briefing and a hearing, the circuit court entered its written Order on
July 15, 2019, grénting summary judgment as to groqnds (1) and (2). The court held that
the Employment Agreerhent does r;ot permit St. Francis to apply payment modifiers to
Dr. Jernigan’s wRVUs and that any compensation owed Dr. Jernigan undef the
Employment Agreement constitutes “wages” for purposes of the lWage Payment Act.
(Order, at -12.) The court denied summary judgmeﬁt as to ground (3).

St. Franicis moved for reconsideration on July ‘25,‘ 2019. The circuit cburt entered a
written order denying reconsideration on August 7, 2019. (Exhibit B.) St. Francis
thereafter filed a timely notice of appeal. A

ARGUMENT
‘ South Carolina law is cleér: ”The right of appeal arises from and is controlled by
statutory law.” Hagood v. Sommerville, 362 S.C. 191', 194, 607 S.E.2d 707, 708 (2005)
(emphasis added). The Supreme Court and this Cour’; have repeatedly recognized that
appealability of an intérlocutory order “is determinéd by [S.C. Code Ahn.] § 14-3-330,”
. qnless a specializéd s“tatute applies. Neeltec Enters., Iﬁc. v. Long, 397 S.C. 563, 566, 725
S.E.éd 926, 928 (2012);2 see Thornton v. SCE&G, 391 S.C. 297, 300, 705 S.E.2d 475, 477 (Ct.

App. 2011) (“An interlocutory order not governed by a specialized appealability statute

2In addition to the cases cited in the text, the following are just a few of the cases in which
our Supreme Court has recognized that §14-3-330 governs the appealability of
interlocutory orders: Morrow v. Fiindamental Long?Term Care Holdings, LLC, 412 S.C. 534,
537,773 S.E.2d 144, 145 (2015); Kriti Ripley, LLC v. Emerald Investments, LLC, 404 S.C. 367,
378,746 S.E.2d 26, 32 (2013); Edwards v. SunCom, 369 S.C. 91, 93, 631 S.E.2d 529, 530 (2006);
Ex parte Capital U-Drive-It, Inc., 369 S.C. 1, 6, 630 S.E.2d 464, 467 (2006); Baldwin Const. Co.
v. Graham, 357 S.C. 227, 230, 593 S.E.2d 146, 147 (2004).
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is not immediately appealable unless it fits into one of the categories listed in section 14-
3-330.7).3

It is equally clegir thatA Rule 54(b) does not override § 14-3-330: “Our jurisprudence
confirms that jurisdictionél appealability issues are go'vérned by statute, and not by the
rules of civil procedure.” Skinner v. Wesi‘finghouse Eiec. Corp., 380 S.C. 91, 94, 668 S.E.2d ' |
795, 796-97 (2008); see Lebovitz, 289 S.C. at 478, 347 S.E.2d at 95-96 (“Lack of Rule 54(b)
certification ... does not preclude immediate appeal of an order which is directly
appealable under ... § 14-3-330.”). Accord Rule 82(a), SCRCP (“These rules shall not be
construed to exteﬁd or limit the jurisdiction of any c:ourt of this. State.”). Of particular
relevance hefe, in Link v. School District of Pickens Cou;u‘y, 302S.C.1,4,393S.E.2d 176, 177-
78 (1990), the Supreme Court applied this rule in the specific context of an order granting
partial summary judgment, holding that appealability of such an order is “determined
by § 14-3-330;" not by Rule 54(b). "

A, The; Motion Misstates the Law.

Disregarding this weaith'of authority, Dr. Jernigan contends that the Order is not
- immediately appealable because it was not certified pursuant to Rule 54(b), SCRCP.
(Motion, at 3—4.) The argument for dismissal depends almost entirely on. Ashenfelder v.

City of Georgetown, 389 S.C. 568, 698 S.E.2d 856 (Ct. App. 2010). According to the Motion,

3 This Court has recognized this principle in numerous cases besides Thornton. See, e.g.,
Tillman v. Tillman, 420 S.C. 246, 249, 801 S.E.2d 757, 759 (Ct. App. 2017); Dorn v. Cohen, 418
S.C. 126,137,791 S.E.2d 313, 319 (Ct. App. 2016), aff d as modified, 421 S.C. 517, 809 S.E.2d
53 (2017); Watson v. Underwood, 407 S.C. 443, 457-58, 756 S.E.2d 155, 163 (Ct. App. 2014);
Olson v. Faculty House of Carolina, Inc., 344 S.C. 194, 212, 544 S.E.2d 38, 48 (Ct App. 2001),
affd, 354 S.C. 161, 580 S.E.2d 440 (2003)



Ashenfelder holds that an order granting partial summaryb judgment that has not been
certified pursuant to Rule 54(b) remains subject to revision and is ﬁot immediately
appealable. (Motion, at 4-5.) This is a serious misreading of Asﬁenfelder, v/vhich addressed
_ a different—and far narrower — question: “ tT]he effect of a mistrial on appealability ina
case with multiple claims and multiple defendants where the court directs a verdict as to
some, but not all, claims prior to the mistrial.” Id. a'tv'571, 698 S.E2d at 858 (emphasis added).

Ashenfelder alleged numerous tort claims against the City of Georgetown based
on its removal of the plaintiff’s unlicensed billboard. The caée Proce'eded to trial, énd at
the conclusion of Ashenfelder’s case-in-chief, the City moved for a directed verdict on all
causes of action. The trial court orally granted the motion as to some claims aﬁd denied
it as to others. The surviviﬁg claifﬁs were subniittéd to the jufy. When the jury was unable*
to reach a verdict, the ifrial Coﬁrt declared a mistriél.' gc'msequ’ebntly, the éouvrt’s oréll
directed verdict order was never memorialized in a final judgment under Rule 58(a)(2),
SCRCP, or in any .ovther writing. |

This Court dismissed Ashenfeldef’s appeal, holding that the partial directed
verdict was not immediately appealable becausé it had not been certified pursuant to
Rule 54(b).# In its jurisdictional analysis, the Court observed that “[a] mistrial is the
equivalent of no trial .... It leaves the parties as though no trial had taken place” and is
not immediately appealable. Id. at 572, 698 S.E.2d at 858 (Eijcations & internal quota;tion

marks omitted). In contrast, if the jury had reached a verdict, the mid-trial partial directed

4 The Court also dismissed the City’s cross-appeal. of the denial of its renewed motion for
a directed verdict, made before the surviving claims were submitted to the jury.
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verdict would have been memorialized in the final judgment, and would have been
appealable under the final judgment rule. See id. at 577, 698 S.E.2d at 861 (citing Rule
58(a)(2), SCRCP).

Given Ashenfelder’s procedural context, it is ndt surprising that the Court’s
jurisdictional. analysis focused on Rule 54(b), concerning appealability of partial final
judgments, rather than on § 14-3-330, ;onéérning appealability of interlocutory orders. In
Ashenfelder, the trial court adjudicated some claims by granting a directed verdict, but the
claims submitted to the jury were ndt adjudicated becadse the jury could not reach a
verdict. As this Court nofed, Rule 54(b) explicitly addresses situations where “fewer than
all claims have been ddjudicated,”- and provides that until “entry of a judgment
adjudicating all the claims,” any partial adjudication vremains subject to revision.
Ashenfelder, 389 S.C. at 575-76, 698 S.EI.Zd at 860. Accord Serowski v. Serowski, 381 SC 306,
315, 672 S5.E.2d 589, 594 (Ct. App. 20095 (”Until written and entered, a court has discretion
to modify or amend a ruling.”). Rule 54(b) “affords the trial court an opportunity to
exercise its discretion to make s‘ure’the.rie will be no need to revise a directed verdict” due
to subsequent developments in the Ca‘se-. Ashenfelder, 389 SC at 578, 698 S.E.2d at 861.
Since there was no certifica’don, the directed verdict order would be subjéct to revision
until the remaining claims were adjudicated through a second trial.

As the foregoing analysis shows, Dr. Jernigan’s reliance on Ashenfelder is entirely
misplaced. The Order in this case, unlike the directed verdicts in Ashenfelder, did not
adjudicate any cause of action.‘ Rather, the Order decided two diSpositive issues —the

meaning of the Employment Agreement and the applicability of the Wage Payment Act—
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that are foundationa1 to», but not c_otefminous with,vthe causes of action alleged in thé
compléint. Because the Order doés not adjudicate any “claim” on which judgment could
be entered, it is not subject to certifi?ation under Ru1e15_4(b). But even if it were, a lack of
certification has no bearing on this Court’s jurisdiction under § 14-3-330. See Lebovitz,
supra; Dorn v. Cohen, 418 S.C. 126,137,791 S.E.2d 313, 319 (Ct. App. 2016), aff'd as ﬁodiﬁed,
421 S.C. 517,809 S.E.2d 53. (2017).

B. The Order Is Immediately Appealable.

Since Rule 54(b) has no bearing on the appealability of the Order, the only question
this Court need consider, for jurisdictional purposes, is whether the Order falls within
one or more of the categories of immediately appealable orders under § 14-3-330. See Link,
302S.C. at 6,393 S.E.2d at 178-79 (holding that categories of appealable orders in § 14-3-
330 are not mutually exclusive). | | |

“Generally, orders granting partial surﬁmary judgment may be immediately
appealable uncier cither the ‘involving the merits’ or ‘substantial right” categories of
-section 14—3—330(1) and (2)(c).” ‘Thbrnton, 391 S.C. af 306, 705 S.E.2d at 480; see Link, 302
S.C. at 6, 393 S.E.2d at 179 (recognizing that order granﬁng partial summary judgment.
may be appealable both under § 14—34330(2)(c) because it has the effect of Striking outa
pleading, and under § 14-3-330(1) as involving the merits). Nevertheless, appealability
must be determined on a case-by-hcase Abas‘is. See Morroz¢7 0. Fundamen}tal Long-Term Care
Holdings, LLC, 412S.C. 534, 537-38, 773 S.E.2d 144, 146 (2015).

1. The Order Is Appealable Under § 14-3-330(1) Because It Involves
' ‘the Merits.



Section 14-3-330(1) permits appeals of “[a]ny intermediate judgment, order or
decree in a law case involving the me'rits.’; An interlocutory order “involving the merits”
is one that “finally determines some substantial matter forming the whole or part of é _
cause of action or defense.” Stone v. Tﬁompson; 426 S.C. 291, 294-95, 826 S.E.2d 868, 870
(2019). The Supreme Court has indicated that this standard is satisfied by, inter alia, a
determination that “is binding -With regard to the remainder of the litigation.” Graham
Law Firm, P.A. v. Makawi, 396 S.C. 290,' 300-01, 721 S.E.2d 430, 436 (2012).

Notably, §14-3-330(1) authorizes appeals of interlocutory.ordefs that resolve
issues without fully adjudicating claimé. In Stone, f_or example, one 'of the parties to a
divorce action appealed the lower court’s finding that the couple Wés married at common
law. Although the lower court’s order did not .resolve any of the claims in the case, the
Supreme Court nevertheless held that its finding as to the existence of the marriage
involved the merits and was appealable under § 14-3-300(1). Stone, 426 S.C. at 295, 826
S.E.2d at 870. The Supreme Court reasohed that the order involved the merits because
the lower court could not adjudicate the claims for divorce and equitable distribution
without first determining that the parties were married. See also Babb v. Estate of Watson,
No. 2006-MO-030, 2006 WL 7353457, at *2 (S.C. Oct. 9, 2006) (order that piaintiff had
relinquished her interest in company involved the merits because it had the effect of
foreclosing her claim for breach of fiduciary duty). |

The Order in this case, like the orders in Stone and Babb, does not adjudicaté any
claims but instead resoives an issue of central importance to the causes of action alleged -

by Dr. Jernigan, namely, whether the terms of the Employment Agreement permit St.



Francis to apply the Modifier Policy when calculating Dr. i]ern\igan’s Produ'ctivity '
Compensation. The ansyver'",to this du‘estion.determineslwnether Dr.‘]erni-gan’s claims for
‘breach of cont‘ract,»,payment of wages, and declaratory vjudgmen"t can go fo_rwar_d.‘5 Thus,
while the Order is not dispositive of Dr lernigan;s claims or St. Francis's defenses it
»4 certainly is of “central 1mportance to both. As such, 1t is 1mmed1ately appealable under
j § 14—_3‘-330(1)i
2. | The Order Is. Appealable Under § 14- 3- 330(2)

The Order is also appealable under § 14- 3 330(2)(c) because it “affect[s] a
substant1al right” by ”strik[ing] out an answer or. [a] part thereof.” This Court has held |
that"in determining appealability under § 14—3-330(2)(c), “an appellatecourt sliould look
to the effect of an 'interlocutory‘order.’v"’fhornton‘, 3'9_1 S.C. at 304, 705 SE2d at479. “An
o_rder-affect_s a_substantial'right by st_riking.a‘pleading if the order removes a ‘material issue
from‘ the case.” Id. (empnasis added).~ In Gmlzartz La'zi)v.l-"irm for erample the Supreme Court
held an order fmding that a party was not properly served was 1rnmed1ately appealable

| under § 14-3- 330(2)(c) because 1ts effect was. to deprlve the plaintiff of the ability to
dispute a statute- of llmltations defense Graham Law Fzrm, 396 S.C. at 300 01,721 SE.2d

at436. B
The Order affects St Franc1s s substant1al rights by removing two issues from the

case: (1) the meaning of the Product1v1ty Compensation terms of the Employment.

~ 5Similarly, the circuit court’s determination that all compensation under the Employment
Agreement is “wages” is a necessary pred1cate to Dr Jernigan’s claim under the Wage
Payment Act. :
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Agreement, and (2) whether all compensation under the Agreement is wages. Indeed, |
removing iésues from the litigation was the avowed purpbse of Dr. ]érnigan’s motion for
partial summary judgment. (Mot. for Palfti“al SJ., at2 (”Grénting the ;rnotion will resolve
significant issues in dispute here.”;).)) -‘The Order in this case has the same kind of
deleterious effect as the order found qppeélable in Graham Law Firm: it renders St. Francis
unable to dispute Dr. ]e;nigan’s claim that it was not permitted to apply payment
modifiers to wRVUs attributable to services performed by Dr. Jernigan.6 The Order thus
has the effect of striking a portion of St. Francis’s answer, because it deprives St. Francis
of a central defense to Dr. Jernigan’s claims. Consequently, the Order is also appealable
under § 14-3-330(2)(c). Cf. Morrow, 412 5.C. at 539, 773 S.E.2d at 146-47 (order bifurcafing
claims agaihst different dgfendants was immediately appealable under § 14-3-330(2)(c)
because it precluded the plaintiffs from being the architects of their own complaint). |
CONCLUSION

The Motion to Dismiss presents an argument that is not supported by the decision

is relies on, fails to cite (much less discuss) the controlling stattité, and .is flatly contrary

to longstanding, settled precedent from this Court and the Supreme Court. St. Francis

respectfully asks the Court to deny the motion.

6 Additionally, the Order’s findihg that all- compensation under the Employment
Agreement is “wages” deprives St. Francis of its ability to defend against the Wage
Payment Act claim. '
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Exhibit A
- Order of July 15, 2019
Granting Partial Summary Judgment



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE :
W. Clark Jernigan, M.D., Case No. 2018-CP-23-5985
Plaintiff, |
: ORDER GRANTING IN PART AND
V. - DENYING IN PART PLAINTIFF’S
. , MOTION FOR ‘
St. Francis Physician Services, Inc., -1 PARTIAL SUMMARY JUDGMENT
Defendant. |

J

Plaintiff, Dr. Clark J ernigan, moved for partial summary judgment in this
action. Both Dr. Jernigan and defendant, St. Francis Physician Services, Inc. (“St.

Francis”), have submitted mémoranda with éﬁpporting documents as well as oral

arguments regarding the motion. In his motion for partial summary judgment, Dr.

Jernigan asked the Court to declare three thiﬁgsi

1. That his employment agreement with St. Francis does not permit St.
Francis to reduce the number of h1s Work Relative Value Units
(“WRVUSs”) for purposes of calculating his compensation by applying
payment modifiers; |

2. That the compensation duelDr. Jernigan from St. Francis under his ’
employment agreement is considered “wages” for pur‘posés of the South
Car(‘).lina Payrhent of Wages Act, 'S.C; Code‘§ 41-10-10 et seq.; and

3. Tha.t St. Francis owes Dr. J érriigan any cqﬁlpgnsation that he would have

otherwise received had St. Francis not applied payment modifiers to
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reduce his WRVUS "

After ceﬁsidefaﬁion of the parties’ eubm‘iss'ions and oral afgument, for the
reasons set forth more fully below, the court.gyants Dr. J e'];nigaﬁ’s motion and
makes the requested declarations with 'respe(:t to i‘:c"ems one and two Ab»ut decliﬁes to
grant it with respect to item thre;e. ‘

STANDARD OF REVIEW

' Soﬁfh Carolina Rule 56 allows a p.lai‘ntiff to bfiﬁg a metion for partial simmary
judgment to streamline the iesues in a case. S.C. R. Civ. P. 56(d). “The purpose of
summary judgme‘nt is to expedite the disp'ositien of cases not I"equirinrg‘t‘he services.
of a fact finder.” Watson v. Underwood, 407 s.C. 443, 453, 756'S.E.2d”155; 160 (Ct.
" App. 2014). “éumn;’ary judéfneht is apprdp’rié{te whep' there Ais no genuing iSSue of
any material fact such that the 'mQV‘ingip'”arty_is entitled to judgment as a mafter of
law.” Flemmg{z."Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002).

Sur.nmary judgment 1s a pérticuléﬂy appropriate teel when it com‘es‘to contract
cases l.)ecause' “the const’ruetion‘of a contract is a; question of llaw for the court.” HK
New P]an Exéhange Projyerfy Owner I, LLCV C;'ker, 375 SC i8, 23, 649 S.E.2d 181,

184 (Ct. App. 2007). “Summary judgment is prober and a trial unneeessary where

the intention of the parties as to the legal effect of the contract may be Pgathefed from -

the four corners ,of the instrdhient_iteelf.” 1d.; see also Envjronmenta]'Soulutions
~ International, Inc. v..J.C. Const.; Inc., 2008 WL 98,41725; at *6 (S.C. Ct. App. June 2,

2008). In addition, “[blecause -th“e;’ambiguity of contracts and statutes are questions
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of law, [this Court does] not view the evidence ih any particular light.” Callawassie
Island Members Club, Inc. V.‘ Dennis, 425 S.C. 193, 198, 821 S.E.2d 6é7, 669 (2018).
UNDISPUTED FACTS |

Plaintaff Dr.l Clark Jernigan is an orthopedic surgeon-.»-He has been employed
by St. Francis since September 1, 2006 under an emplO’y’fnéht égreement that became
effective on that date and rémainé in effect until Sepfember 1, 2020, with slight
modifications. Dr. J ernig‘an"siagreement is set forth in Exhibit Al to the affidavit he
submitted in subport of his moﬁon for partial summary judgment..

The terms of Dr. Jernigan’s Employment Agreement
Dr. Jefnigan’s eméloyment agreement with St. Francis lays out, in clear

language, a compensation model that entitles Dr. Jernigan to.three types of

compensation: basé'pay, productivity pay, and potential bonus. Jd. at 23-25. He is -

first guaranteed an established base rate of pay. But through the productivity pay
and bonus pay, he can earn more than the base rate of compensation.
The contract provides that Dr. Jernigan’s productivity pay, and to some-extent

his bonus pay, are determined by looking to the number of WRVUs Dr. Jernigan

performs in a given period of time. /d. at 23-24. Those WRVU values are assigned by .

the federal agency known as the Centers for Medicare and Medicaid Services
(“CMS”). The agreement explicitly dictates that the WRVUs used to determine Dr.

Jernigan’s compensation will correspond to the WRVU “schedule published each yéar

1 Unless specifically stated otherwise, all exhibit references are to the exhibits to
the Jernigan Affidavit previously filed with his motion for partial summary
judgment. ’
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by CMS in the Fedéral Register.” Exhibif A at 26.. The schedule has a column of
WRVU values clearly labeled Work RVU’S that provides the WRVUs ass_igned for
each procedure. See Exhibits C ana D.

‘ The contract also makes clear how St. Francis must use WRVUs to calculate
Dr. Jernigan"s performance cOmpensa‘.cioin. , It states, “Any Pfoductivity
Compensation Physician receives shall be calculated ... on the basis of <actugl Work
Relative Value Units (WRVU’s) éttributable to services personally performed by
Physician each month multipiied» by the apbrépriéte conversion factor and
subtrééting from the product thereof the monthly Base Compensation paid to
Physician.” Exhibit A at 23. The conversion factor is stated in dollars: 7d. at 32. The
contract then says, “The remainder, if positive, 1s _-the amount of Productivity
Compensation to be paid for such month.” 7d. at 23. The contract also details how
the WRVUs affect Dr. Jernigan’s bonus pay. Exhibit A at 24-25. |

More succinctly, the number of WRVUS Dr. Jernigan perfor‘m’s: in a month is
multiplied by the amount of the conversion factor. If the result exceeds Dr. Jerrﬁgan’s
base pay for the month, then Dr. Jernigan is entitled to the difference as prod‘uctivity‘
compenéation., For example, if the conversion factor were $75 and if Dr. Jernigan
performed 200 WRVUs in a particular month, his productivity pay would be $15,000
. (200 multiplied by $75). If his base pay were $10,0.00. a month, he would be entitleci
.to $5,000 in productivity pay ($15,000 less $10,000)., '

St. Francig’s Decision to Apply Payment Modﬂiers to reduce< Dr.

Jernigan’s WRVUs
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For the first ;cen years of Dr. Jernigan’s employment, St. Francis calculated his
WRVU’s without appiying pé\ymént modifiers? to reduce them. Then, St. Francis
made a unilateral decision that as of September 1, 2016, it would begin applyiﬁg
payment modifiers to reduce DI-'. Jernigan’s WRVUs.3 St. Francis’s new modifier
policy “require[d] all wRVUs to be modifier-édjusted inside of all ... physician
compensation plans.” Exhibit E. |

Even though Dr. Jernigan’s employment agreement makes> no reference to
payment modifiers, St. Francis applied its neW policy to him. Beginning September
1, 2016, St. Francis applied these modifiers to reduce Dr. Jernigan’s WRVUS for
purposes of calculating his comﬁensatign.

- CONCLUSIONS OF LAW
Does the agreemeﬁt pérmit St. Francis to apply payment modifiers to ;educe
Dr. Jernigan’s WRVUS'?

Dr. Jernigan’s motion seeks a declaration that his agreement does not

permit St. Francis to apply payment modifiers to reduce his WRVU’s for purposes of

determining his productivity and bonus compensation. The Court finds that there are

2 Payment modifiers were established in 1991. See Final Rule Medicare Program; Fee
Schedule for Physicians’' Services, 56 FR 59502-01, 1991 WL 245153 (F.R.) (issued Nov. 25, 1991)
(hereinafter “CMS Fee Schedule 1991”). Since 1992, payment modifiers have been a part of how the
federal government determines how much to pay providers like St. Francis for medical services
under the Medicare and Medicaid programs. Id. (“These regulations apply to services furnished
beginning January 1, 1992.”). They were affecting the reimbursement St. Francis receives from the
federal government before and after St. Francis employed Dr. Jernigan. These modifiers can reflect
“team surgery, bilateral surgery, etc.” Exhibit B at 1. Importantly, the modifiers apply to the final
price the government is willing to pay. But modifiers do not affect the underlying WRVUs.
Modifiers and WRVUs are separate concepts. CMS always determines the WRVUs separately from
the modifiers. See Exhibit D.

3 Gay AfT. 99 4 and 5, submitted by St. Francis in opposition to summary judgmnient.
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no material facts in dispute regarding this issue and grants this portion of the motion
for p'artial summary judgment. As ﬁdfed above, “Siur‘lmary judgme’nt is proper and a
trial unnecessary Wher'e,"’ asin Dr.J ernigan’é case:, “the intention of the parties as to
the legal effect of the contract may be gathered from the fdur corners of the
instrument itself;” HK New P]anr Exc}zanée Property Owner I, LLC v. Coker, 375
S.C. 18, 23, 649 S.E.2d 181, 184 (Ct. A_pp. 2007); sée' also Environmental Solutions

International, Inc.v. J.C. Const., Inc., 2008 WL 9841725, at *6 (S.C. Ct. App. June 2,

2008). “Where an agreement is clear on its face and unambiguous, the court’s only

function ‘is to interpret its lawful meaning and the intent of the parties as found
within the agreement.” Milesv. Miles, 393 S.C. 111, 117, 711 S.E.2d 880, 883 (2011)
(quotation omitted). Here the four corners of Dr. Jernigan’s agreement make clear
that payment modifiers are not part of the formula for determining his compensation.
The contract’s language is plain: “Any Productivity Compensation Physician receives
shall be calc(ﬂa@d ... on the basis of actual Work Relative Value Units (WRVU’s)
attributable to services personally performed by Physician each month multiplied by
the appropriate conversion factor and | subtracting from the product thereof the
m(;nthly Base Compensation paid to Physician.” Exhibit A at 23. ’i‘here is a similarly
specific desbription of how bonus compensation must be ca‘lcu‘lated uéing actual
WRVUs.

The contréct’s specific compensation formula does not include the application
of payment modifiers. It does not use the term “payment modifiers.” See Exhibit A

at 23—26. The formula for his productivity compensation does not include payment
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modifiers. It is as _followsi

Monthly (WRVU’s x Conversion Factor) — Monthly Base Compehsation
= Productivity Compensation, if positive

Ex. A at 23.

Nor does the formula for calculati(J)n of his bonus compensation refer to payment
modifiers. It is as follows:

(Physician WRUV’s / Total WRVUs of Medical Practice) x Bonus
Compensation Pool.

Ex A at 24.

St. Francis makes a 'number of arguments in support of its decision to apply
payment modifiers but none of them overcome the clear and specific terms of Dr.
Jernigan’s employment agreément or show that St. Francis was entitled to apply
payment modifiers to reduce Dr. Jernigan’s WRVUs for purposes of determining his
compensation.

St. Francis insists that the agreement gives it unlimited discretion to revise
Dr. Jernigan’s gompensation formula based on its internal "‘polici"es.” St. Francis’
Memorandum in Qpposition (“Opp’n”) at 12'13. In support of this position, St. |
Francis refers to a number of pfovis_ions in the agreement that reference St. Francis
policies. This argument distofts and confuses different provisions in the agreement.

None of the provisions of the agreement cited by St. Francis have anything to do

with Dr. Jernigan’s compensation. The agreement requires St. Francis to

+ Exhibit A, § 2.8 pertains only to “services” to be provided by Dr. Jernigan; §
2.5 pertains only to charges, fees, and billing for his services; § 2.9 only to the
requirement that his services comply with certain standards; § 1.2.6 requires that

7
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compensate Dr. Jernigan according to the formula provided in the agreement. St.
Fra'ncis is not free to adjust fhis formula whenever it chboses basea on its'own
“policies.” “One pérty to a contract may not unilaterally alter its tefms without the
assent of the other party.” Am. Jur. 2d Contracts § 496. This is especially so when
dealing With material terms in a contract, such as compensation. W.E. Gilbert &
Assocs. v. S.C. Nat. Bank, 285 S.C. 421, 423, 330 S.E.2d 307, 309 (Ct. App. 1985)
(“In a contract for services two essential terms are the scope of the work to be
performed and the amount of compénsation.”). Allowing unilaferal modification
would upend contract law and create vast uncertaintie;s for emplosfees and
employers alike.

St. Francis also éontends that the refé‘rence to the CMS scheduie of WRVU
values in note 1 on page 26 of the 'agreement suggests that St. Francis had discretion
to reduce Dr. Jernigan’s WRVU’s by applying payment‘modifi“ers.‘ But, in fact; thé
reference to the CMS annual WRVU' schedule actuallj? sﬁppofts summary judgment.

The language in note 1 about a CMS schedule refers clearly and specifically to

WRVU’s and requires that S.t. Francis update the WRVU values each year as they .

are revised by CMS.5 It shows that WRVU values, not payment modifiers, determine
Dr. Jernigan’s compensation. It makes no reference to payment modifiers.

St. Francis asserts that the agreement’s lack of any reference to payment

he abide by applicable codes of conduct; and § 2.13 pertains only to his performance
of administrative services. ’

5 Note 1, page 26 of Exhibit A states “(WRVU’s) are updated ... each year
according to the schedule published each year by CMS.”

8
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modifiers, i.e. its “silence” as to payment modifiers, creates ambiguity as to whether
they may be applied. But, as noted above, the compensation formula is clear as to

‘how Dr. Jernigan’s compensation is to be determined. Its “silence” regarding payment

‘modifiers does not'create ambiguity but makes clear that they sre not part of the

formula.b

St. Francis asserts that its affirmative waiver defense prevents summary
judgment. Opp’n at 16-17. This argument fails for two reasons. First, the affirmative
waiver defense has no relevance to the meaning of the employment agreement and
whether it permitted St. I:‘rancis to apply modifiers. Dr. Jernigan would be entitled
to summary judgment on that point even if St. Francis’s waiver argument were valid.
Second, the Agreement includes a nbn-waiver provision that forecloses St. Francis’s
argument. Ix. A, Section 7.11, page 19 (Failure ... to demand strict performance . . .
on any of the terms . . . shall not be construed as a . - waiver or relinquishment of
any rights under this Agreement, and each party rha& at any time demand strict and
complete performance by the other party . . . of this Agreement.”). Such
unambiguous, non-waiver provisions are enforceable aé a matter of lavs;, see Nw. Nat.

Ins. Co. v. R.S. Armstrong & Bros. Co., 627 F. Supp. 951, 954 (D.S.C. 1985), and the

6 The one case cited by St. Francis, at Opp’n at 14, regarding “ambiguity” is
distinguishable on this basis. In Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234, 243,
672 S.E.2d 799, 803 (Ct. App. 2009), summary judgment was not appropriate -
because the contractual term at issue — “landlord/tenant claims” — was not defined
and was not a term of art. Here, on the other hand, the Agreement specifically
defines the compensation formula and defines WRVU.
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céses cited by St Francis (Opp’n at 16) are distinguishable because the application of
a non-waiver provision was not involved. |
Dr. Jernigan was not required: to étop seeing patients or work for no pay in order to
preserve his claim ’po his full corﬁpensation.

Finally, St. Ffancis seeks to deléy summafy judgment contending that the
motion is premature and that additional. discovery is needed. But, again, the clear
and specific language of the agréement defeats this argument. The Court need not

look any further to resolve the motion. Any parol evidence offered for the purpose of

_ interpreting the terms of the contract” as to the calculation of Dr. Jernigan’s pay |

would be inadmissible. See Columbia, 299 S.C. at 519, 386 S.E.2d at 261 (“If a

writing, on its face, appears to express the whole agreement between the parties,

parol evidence cannot be admitted toadd another term thereto.”). Thus, it is

impossible for St. Francis to meet its burden of “demonstratling] a likelihood that

further discovery [will] uncover additional evidence relevant to the issue” at hand.

Thomasv. Waters, 315 S.C. 524, 526, 445 S.E.2d 659, 660 (Ct. App. 1994).8 There is

7 St. Francis also asserts a need for further discovery on its affirmative
waiver defense, whether it provided the notice required under the Wages Act, and
whether a bona fide dispute exists under the Wages Act. Opp’n at 9. But none of
those of those issués are material to Dr. Jernigan’s motion for partial summary
judgment. As noted above, the affirmative waiver defense is irrelevant to the
contract interpretation issue and, furthermore, is barred by the specific language of
the agreement. Additionally, Dr. Jernigan is not seeking summary judgment
regarding any notice issue or question about a ' bona fide dispute under the Wages
Act. ‘ - ‘

8 St. Francis’s argument to the contrary is curious because even St. Francis

seems to recognize that the evidence it seeks is inadmissible for purposes of Dr.
Jernigan’s motion. Oppn at 15 (“While parole evidence may be allowed for the

10
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no reason for further discovery on this issue of coqﬁract interpretation. Dr. Jernigan
is entitled to partial summary judgment in his favor as to his ‘contention that his
employment agreement does ‘not permit St. Francis to reduce his WRVUS by the
application of payment modifiers.

Is the compensation due Dr. Jernigan under his contract “wages” for
purposes of the South Carolina Payment of Wages Act?

St. Francis asserts that its affirmative waiver defense prevents summary
judgment. Opp’n at 16-17. This argumenﬁ fails for two reasons. First, the affirmative
waiver defense has no relevance to the’ Iﬁeaningf of the empioyment vThe Act defines
wages as “all amounts at which labor rendered is recompensed, whether the amount
is fixed or ascertained on a time, task, piece, or commission basis, or other method of
calculating the amount.” S.C. Code Ann. § 41-10-10(2). This broad definition covers
the pay at issue here.

Does St. Francis owe Dr. Jefnigan any compenéation hé would héve
otherwis;a feceived had St. F?ancis not applied payment modifiers to reduce his
WRVUs?

Dr. Jernigan also seeks a declaration as to this poiqt. Although Dr. Jernigan

has an argument that this ruling logically flows from the Court’s ruling regarding

the applicatiori of payment modifiers, the Court declines to grant this part of the

purpose of determining the intent of the parties and clearing up any ambiguity with
respect to Definition/Note 1, consideration of such evidence is for the trier of fact,
and is not appropriate at the summary judgment stage.”). In other words, the need
for discovery cannot be a basis for denial of Dr. Jernigan’s motion.. Rather, the only
issue is whether the method for calculating Dr. Jernigan’s pay stated in the contract
(and which St. Francis used for 10 years) is unambiguous as to payment modifiers.

If it is (and it is), then no discovery can affect that conclusion.
. \\ . . ’

11
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motion at this time. It concludes that the potential for factual issues as to whether
money is actually due and owing by St. Francis to Dr. Jernigan requires that, at
least on the limited record before the Court at this time, this issue be left to the
trier of fact. |

" CONCLUSION -

For the foregoihg reasons, this Céurt grants the »motivon.for partial summary
judgment as to points ~one and two and decl;ares and holds t>ha‘t Dr. Jernigan’s
employment égreement does not permit St. Francis to arpply payment modifiers to his
actual WRVUs and that any compensation dué Dr. Jernigan under the agreement
qualifies as “wages” for purposes of the South Carolina Payment of Wages Act, S.C.
Code § 41-10-10 et seq. The Court denies summary_judgment as to whether St.
Francis owes Dr. J erﬁigar; an};.comp"ens'ati(')n that Dr J erhi'gan' would have otherwise
received had St. Francis not applied payment modiﬁérs.v |

IT IS SO ORDERED.

12
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Greenville Common Pleas

Case Caption: W Clark Jernigan vs. St Francis Physician Services Inc
- Case Number: 2018CP2305985

Type: Order/Summary Judgment

" S0 Ordered

s/ Robin B. Stilwell 2158

Electronically signed on 2018-07-15 12:04:30 page 13 of 13
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Exhibit B

Order of August 7, 2019
Denying Motion for Reconsideration



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT

W. Clark Jernigan, M.D., ORDER DENYING DEFENDANT'S
MOTION TO RECONSIDER,
Plaintiff, ALTER, AND AMEND ORDER

VS.

i

St. Francis Physician Services, Inc.,

Defendant.

N N S N N N N N N S N S N N N N

C. A. No.: 2018-CP-23-05985

This matter comes before the Court purs'u-ant to the Defendant's Motion to Reconsider,
Alter, and Amend Order Granting in Part and Denying in Part Plaintiffs Motion for Partial
Summary Judgment entered on or about July 15, 2019. The Defendant's Motion, dated July 25,
20.1 9, was made pursuant to Rules 54(b) and 59(e) of the South Carolina Rules of Civil Procedure.
After having had the oppoﬁunity to carefully review the Defendant's Motion, this Court elects to

respectfully deny the same.

AND IT IS SO ORDERED.

ROBIN B. STILWELL.

July 30, 2019
Greenville, South Carolina
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Greenville Common Pleas

Case Caption: W Clark Jernigan vs. St Francis Physician Services Inc

Case Number: 2018CP2305985

Type: Order/Other

So Ordered

s/ Robin B. Stilwell 2158

Electronically signed on 2019-08-07 09:43:14 page 2 of 2
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Exhibit C

Plaintiff’'s Opposition to Defendant’s Motion for Continuance
‘ - filed April 17, 2019 |



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE
W. Clark Jernigan, M.D., : Case No. 2018-CP-23-5985
Plaintiff,

: PLAINTIFF’S OPPOSITION TO DE-

V. ‘ . FENDANT’S MOTION FOR
. : - CONTINUANCE OF HEARING ON "
St. Francis. Physician Services, Inc., MOTION FOR PARTIAL SUMMARY
‘ ‘ JUDGMENT
_Defendant.

Plaintiff Dr. Clark Jernigan submits this memorandﬁm in opposition to Defendant St.
Francis Physician Services, Iné.’s (““St. Francis™) motion to continue the April 24, 2019 hearing
for IDr. Jernigan’s motion for partial summary judgment. Dr. Jernigan op>poses the motion for
continuance for the following reasons:

1. No further discovery is needed in connection with this motion. The motion is

not premature.

In order to prevenf a hearing on Dr. Jernigan’s summary judgment motion and prevail in
its strategy of delay, St. Francis must “demonstrate a likelihood that further discovery [will] un-
cover additional evidence relevant to the‘” issues in dispute. Thomas v. Waters, 315 S.C.‘524;
526, 445 S.E.2d 659, 660 (Ct. App. 1994). It has not, and cannot meet. this burden. Tellingly, St.
Francis does not even attempt. to explain wfhat fact.s it seeks to dispute through additional discov-
ery. |

Nor éould it do so if it tried. The motion seeks partial summary judgment on two basic
points, neither of which require any further discovery. They are (a) that Dr. jemigan’s employ-
ment agreement does not permit St. Francis to reduce his compensatién by the abp_licatiorl of
“payment modifiers” and (b) that the compensation due Dr. Jernigan under his employment

agreement qualifies as wages for purposes of the South Carolina Payment of Wagés Act. The
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first issue involves nothing more than the application of the straightforward terms of Dr. Jerni-

gan’s employment agreement. The second issue is purely an issue of law answered directly by

existing case law.

As to the issue regarding the use of “payment modifiers” to reduce Dr. Jernigan’s com-
pensation, the court needs nothing moré than the agréement itself. That agreement, which is an
exhibit to his complaint and the affidavit he submitted ih support of his motion for partial sum-
mary judgment, is a’corﬁprehensive agreement. Parol evidenpe is not admissible to vary the
terms of the agreemeﬁt. ‘;If a writing, on .its face, appears to express the whole agreement be-
tween the parties, parol evidence cannot be admitted to(add another terrﬁ thereto.” Columbia
~ East Assoc. v. Bi-Lo, Inc., 299 S.C. 515, 519, 386 S.E.2d 259, 261 (Ct. App. 1989). The only
evidence that is relevant and admiésible on th.is issue is already before the Court. St. Francis has
not provided any indication as to what additional information from discovery could possibly be
needed for the court to consid'er Dr. Jernigan’s reqﬁést that it declare the plain meaning of the
language of his employment agreement.

As to the application of the Wages Act to Dr. Jernigan’s compensation, Allen v. Pinnacle
Healthcare Sys., LLC, 394 S.C. 268, 272, 715 S.E.2d 362, 364 (Ct. App. 2011), which will be
discussed more ful]y at the hea;ing, involved a dispute as to sim.ila'r‘ compensation to physician.
There was no question as to whether thaf compensation was “wages” for purposes of the Wage
Act. Dr. Jernigan moves for partial summary judgment because there are no issues of maferial

fact regarding the meaning of the compensation provisions of his employment agreement. See

S.C. R. Civ. P. 56(a), (d). Granting the motion will resolve tﬁe most significant issues in dispute:

here.

G8650£Z408L0Z#ISYD - SYI1d NOWWOD - ITUANTIHD - WV 6201 1 4dY 6102 - QT4 ATTVOINOYLOFTT



2. There is no inconsistency between the Moti-on for Partial Summary Judgment

and tﬁe Motion to Compel. |

St. Francis’s motion does not provide any factual basis for its “inconsistency” argument.
Dr. Jernigan has sought only partial summary judgment. Even if he obtains partial summary
judgment, discovery will ;:ontihue to be necessary as to issues éuch as the amount of compensa-
tion that St. Francié has wrongfully withheld and whether St. Francis had any good faith basis for
reducing Dr. Jernigan’s compensation that might affect.his request for an award of treble damag-
es and attorney’s fees under § 41-10-80(C) of the Wage Act. !

Moreover, to the extent that granting partial summary judgment in Dr. Jernigan’s favor
eliminafes the need for discovery, discovery can be narrowed. There is no inconsistency and no
reason to penalize Dr. Jernigan By delaying payment of the wages St. Francis has owed him since
September 2016.

3. Resolving the partial summary judgment motion now might lead to an early set-

tlement and minimize the cost and burdens of this litigation.

Even though Dr. Jernigan seeks only partial summary judgment, resolution of the motion
will resolve the most serious issues in the case. Resolving them now will facilitate an early set-
tlement and enhance the prospects of minimizing the expense and burdens of this case to both

parties.

I'See Goodwyn v Shadowstone Media Inc., 408 S.C. 93, 98, 757 S.E. 2d 560, 563 (Ct.
App. 2014) (entitlement to treble damages and attorney’s fees under the Wage Act depends upon
whether based on the facts, the employer disputed the amount of wages in “good faith.”). Thus,
contrary to St. Francis’s suggestion in footnote 1 of its motion, Dr. Jernigan’s effort to require St.
Francis to provide discovery as to the reasons St. Francis chose to reduce his compensation by
applying “payment modifiers,” is not at all inconsistent with his motion for partial summary
judgment. Rather, it is directly relevant to damages and Dr. Jerhigan’s request for attorney’s
fees. ' ‘

3
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4. Delaying the hearing will prejudice Dr. Jernigan arnd his patients.
If the hearing is delayed, Dr. Jernigan will be prejudiced in several ways. First, Dr. Jer-.

nigan is a busy physician with patients who depend on him. He has already planned to be at the

scheduled hearing on April 24 and will be there then for the hearing on his motion to compel. If .

his partial summary judgment motion not heard at the same time, Dr. Jernigan vyill be forced to
clear his schedule on yet another day prejudicing both him and his patients. Second, by delaying
the resolution of this vmotion and, potentiélly,_the early settlement of this matter, St. Francis will
subject Dr. Jernigan to additional and uh‘ngcessary expensés: And, third, the delay may be sub-
stantial as we are about to enter a time when vacation schedules may make scheduling a chal-
lenge.

5. St. Francis hﬂas not prov.ided any good reason to prejl;dice Dr. Jernigan and his

patients in this way.

In addition to its bogus argument about the need for discovery, St. Francis asserts three
additional reasons for a continuance: (a) the 2018 merger :of the parent of St. Francis with Mercy
Health, (b) the recent change in CEO of St. Francis’ parént, Bon Secours Health System, and (c)
the need for more time to prepare to address the motion. None of these three reasons provide
any basis for continuance of the motion.

The merg(_zr,' which involved St. Franqis’s paren\t Bon'Secours Health System, became ef-
fective September 1, 2018. Dr. Jernigan began asserfiﬁg his claim almost two years ago and

\
\

more than a year before the merger. He filed this action November 28, 2018, about three months

after the merger. St. Francis’s outside and in house counsel have had more than a year to consid- -

er the issues that Dr. Jernigan raises in this motion. Most importantly, St. Francis provides no

explanation why the merger or CEO change has any impact on the motion that involves no more
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than a simple reading of Dr. Jernigan’s employment agreement and application of the South Car-
olina Wage Payment Act. |
Likewise, there is no substance to St. F ranéis’s contention that it needs more time to re-
spond to the motion. The motion was filed on April 10. The hearing is not until April 24, and
involves only two basic issues: the interpretation of anven{ployment agreement and the definition
of “wages” under the Wagé Act. It is no t clear that any of the relévarit facts will be disputed or
that an oppoéition affidavit will‘be needed. St. Francis has not pointed to any potential affidavit
that it bintends to submit. In any event, a major firm like defense counsel’s law firm should not
have a problem responding in time for the scheduled hearing. In fact, When defense counsel con-
tacted plaintiff’s counsel regarding the motion, their r_equest was that the motion be withdrawn to
peljmit full discovery to proceed. There was no mention of aﬁy iséues r'ega’rding. having sufficient
time to respond. The suggestion that St. Francis needs more time to respond is plainly an after-
thought.
| St. Francis’s motion for continuance appears simply to be part of its overall strategy of
delay which, as will be discussed more fully at the hearing on April 24, includes the following:
(1) not seeking any discovery from Dr. Jernigan during the first four months after the‘case was
filed, (2) at the last minute Before a motion hearing, clai'nﬂing a delay is needed for diécovery but
without explaining why discovery is needed or how it would affect the motion, (3) obtaining an
extension to respond to Dr. Jernigan’s discovery requests but not making a good faith effort to
comply with the requests by the extended deadline, and (4) 'delaying without justification re-
sponses to issues regarding its production and privilege lpg. The requested continuance will
serve no purpose other thaﬁ supporting St. Francis’s overall strategy of delay and will subject Dr.

Jernigan to unnecessary costs and expenses.
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For these reasons, Dr. Jernigan asks that the request for continuance be denied, or, in the

alternative, delayéd until the hearing on April 24™ where the court can then consider on the rec-

ord whether St. Francis has made the showing required to delay resolution of the motion.

Dated: April 17, 2019

Respeétful]y submitted,
WYCHE, P.A.
s/Henry L. Parr, Jr.

Henry L. Parr, Jr. (SC Bar No. 4340)
200 East Camperdown Way

- Greenville, South Carolina 29601

(864) 242-8200
hparr@wyche.com

Attorney for Plaintiff
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NEXSEN|PRUET

Nikole Setzler Mergo
Member
Admitted in SC, NC

September 23,2019 S RE |
« | CEIv

VIA HAND DELIVERY SFp 23 201
| ’ I
The Honorable Jenny Abbott Kitchings SC COUIT
The South Carolina Court of Appeals of Aopea[s

1220 Senate Street
Columbia, SC 29201

Re: W. Clark Jernigan, M.D. v. St. Francis Physician Servs., Inc.
Appellate Case No. 2019-0014145 ‘

Dear Ms. Kitchings:

Please find enclosed for filing the original Appellant’s Return to Respondent’s
Motion to Dismiss Appeal along with seven copies in the above-referenced matter.
Charleston Please return the extra filed copy to our courier. By copy of this letter, I am providing
counsel of record with copies.of the same.

Charlotte
Columbia If you need anything else, please feel free to contact us.
Greensboro
Very truly yours,
Greenville
Hilton Head
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Raleigh
Nikole Setzler Mergo (ba«sﬂ’”o
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Enclosures

cc: Henry L. Parr, Jr., Esquire
James C. Cox, Jr., Esquire

1230 Main Street ¥ 003:540.2042
Suite 700 (29201) F 803.727.1480
PO BOX 2426 E NMergo@nexsenpruet.com
Columbia, SC 29202 Nexsen Pruet, LLC .
www.nexsenpruet.com Attorneys and Counselors at Law



