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handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set fot L < o
concise form the answers to each applicable question. If necessary, applicant may furnish his'%sv[fer e i
particular.question on the reverse side of the page or on an additional page. Applicant shall m%e'eiealg@ -
which question any such continued answer refers. : =N T

Since every application must be sworn under oa{h, any false statement of a material fact therein

may serve as.the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. : :
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Prior to this application have you filed with respect to th,ié conviction:

(a) any peﬁﬁon in a State Court under South Carolina Law? /L/ [

(b)  any petition in State or Federal Courts for' habeas corpus or post-convictions
relief? AU '

(c)  any petition in the United States Supreme Court for certiorari other than pétitions,
if any, already specified in (8)? | | MO |

(d)  any other petitions, motions or applications i this qr any other Court? _NO
If you answered “yes" to any pax“f of (12), list with respect to each petxtxon motion or
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South Carolina
o Affidavit of
County of Georgetown -

RE: Jody Ward (Trail 3/2004)

Personally, appeared before me the undersigned
Notary Public, the affiant.

- Cliffton Rogers Jr. who being duly sworn
Stated as follows:

1. My name 'is Cliffton Rogers Jr. and I am over the age of

‘eighteen years old.
2.1 am a resident of Georgetown, South Carolina e
- S ' 0
3. That this affidavit is true and accurate, and it is based on 22 -
my own personal knowledge provided by these persons - . rga::
named. | | B

4.1 am Jody Wards older brother.

5. I'lived with my girlfriend Patty Weatherford in Greenacres
mobile home park in the years 1997-2000. We rented from
Mrs. Marissa and Mr. James David Cooper. I knew Mis.
Marissa Cooper from paying rent to her every month and
that is also how she knows me. I don’t know why she failed
to disclose this information to the Judge/Court that I knew

. her as well as she knew me-through this business
relationship. | |

6. Marissa Cooper was a juror in my brother’s case. She failed
- to disclose important information to the court and she
should have never been allowed to be seated in on his trial.

7. 1 have no idea why Mrs. Marissa Cooper could be seated in
my brother’s jury trial, as we had a long business
- relationship as well as a long personal relationship prior to
~ his March 2004 trial. |

i, o€2.,,

Cliffton Rogers JR. | -
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.| HavEYoU EVERBEEN CONVIGTED OF ACRIME? ' ) |
(OTHER THAN A MINOR TRAFFIC OFFENSE) Oves Hno \7\#4 a h 5 C«hOO (
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.| ORTHE FAILURETO FURNISH INFORMATION TO THE COURT MAY
SUBJECTYOU TO PENALTIES AS PRESCRIBED BY LAW.
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8. I make these true and accurate statements on my own free
will, and that T am not under the influence of any type of

- drugs or alcohol, neither prescribed over the countet nor
illegal. '

(Lo Prip Tego 27

Clifhon HueyRooesIR.
Furthermore, the affiant saycth not

Sworn to and subscribed before me
This 14 day of A?m'l 2018

- Not lic of South'Carolina- State of South Carolina
, My OIW? ends 5’15"9\09&5\“‘“0?9;:{,,“
Signed
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#MeCov v. State

Supreme Court of South Carolina
November 1, 2012, Submitted; February 6, 2013, Filed
Opinion No, 27214

‘ Reporter

401 8.C. 363 *; 737 S.E.2d 623 **; 2013 S.C. LEXIS 14 ***; 2013 WL 441549

John Curtis McCoy, Petitioner, v. State of South
Carolma, Respondent.

Prior-History: [***1] Appeal from Spartanburg Couniy.
Appellate Case No. 2010-178927. J. Derham Cole,
Post-Conviction Relief Judge.

Disposition: REVERSED AND REMANDED.

Core Terms

juror, juror misconduct, newly discovered evidence,
summary dismissal, new trial, one year, concealment,
discovery, sufficient reason, material fact, voir dire,
allegations, untimely, inmate's, genuine

Case Summary

Procedural Posture )

Petitioner inmate brought a post-conviction relief (PCR)
pefition against respondent State. The Spartanburg
County trial court (South Carolina) summarily dismissed
the application . The inmate appealed.

Overview

This was a seecond PCR petition. The inmate alleged
recently discovered juror misconduct. The trial court
summarily disrmissed the petition, finding that the claim
was untimely zecause it was not filed within one year of
trial.. The frial court dlso found that the claim was
successive beccause it could have been raised in the first
-PCR application and that the inmate failed to prove a
claim based on newly discovered evidence. The
appellate court found that summary dismissal was error.
Under S.C. Code Ann. § 17-27-45(A), the one-year
period began the date the remittitur was sent by the
appellate courk-not the date of conviction. Further, the
discovery rule in § 717-27-45(C) allowed one year after

the discovery of material facts not previously presented

and heard that required vacation of the conviction or’

sentence to file a PCR application. The inmate argued
he did not discover the misconduct untii November
2009, and he promptly filed his second PCR application
after making that discovery. Because this claim was not
conclusively refuted by the record, summary dismissal
was error. There was also find a fact issue as to
whether the claim was sucgessive under S.C. Code

\.‘.-...........—.—..—.-,_.

Outcome
The judgment was reversed and the case was
remanded for an evidentiary hearing.

LexisNexis® Headnotes

Cﬁminal l.aw & Procedure > Postéonviction
Proceedings > General Overview

Governments > Legislation > Statute of
Limitations > Time Limitations

HN: z[".?é] Criminal Law & Procedure, Posticonviction

Proceedings

A post-convictionrelief (PCR) application ordinarily must
be filed within one year after a conviction or, if a direct
appeal is taken, one year after the remittitur is sent to
the trial court. S.C. Code Ann. § 17-27-45(A) (2003).
However, §_ 17-27-45(C} provides that if a PCR
applicant discovers material facts not previously
presented and heard that require vacation of his
conviction or sentence, he may file a PCR application
within one year after the date of actual discovery or after
the date when the facts could have been ascertained by
the exercise of reasonable diligence.

Tristan Shaffer
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Voir Dire A 256

THE COURT: Are there any additional requests?

Anything from the State?

MR. HEMBREE: No additional requests from the State,
Your Honor, - |

THE COURT: All right, gnything from the Defeéndant?

MS. KNEECE: Nothihg from»thé Defense.

THE COURT: All right, now to those individuals who

‘'have been excused from this particular trial I'm going to

excuse you at this time as We begin this process. I ask
you to call in after six o‘ciock this evening; call in
aftéf six 6’clock this evaniﬁg.and follow thosé
instructions. If you have been excused from hearing this
particular case you may leave at this_time,’call in after
six. s
Okay, go get her then. If there’s one that left that
was not supposed to bringAher béck in.

Bear with ﬁs. I think éomebody slipped away on us.
I'm sure you all had the urge.

Let’s have order and let me go ahead and -- yes.

MS., KNEECE: May we approach?

THE COURT: Yes, you’'may. Wait just'a moment. The

strikes are five and ten, Madam Clerk, five and ten.

(Whereupon, a Bench cdnference_was’held in the

presence, but out of the hearing, -of the jury venire.)

THE COURT: All right, as you hear your name and
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/3

(No response.) _ A

'THE COURT: All ri§ht, very well, if we could then
héar fiom the Defendant. , | ' A

MR. LOCKLAIR: In addition to those witnesses, thesé
are the other potential witnésses: ’Michael Abner; John
ﬁvans; Susan Evans; Don Girnst [spelled phonetically]; Tony
Harper; Julius Inman; Kenny Johnsoﬁ;‘Mark Johnson; Neil.

‘Johnson; Willie Lambert; Dr. Hal Morgan; Investigator Don

‘Myers; Jerry Oldham; Chris Parsons; Mike Rodan; Carol Ward; -

Lynn Ward; and Rondie Ward. |
» THﬁmgaaRT; Is there any ﬁember of the jury panel who.
is related by blood or marriage or business or personal
acquaintance with any of these potential witnesses; if so,
‘pléasé stand.
 (No respdnse.) _ » N g
THE COURT: Is there agy.member of the jury pénel who
is aware or conscious éf any bias or.pfejudice for or
against_tﬁe State or for or against the Defendant? If so,
please stand._- | '- |
u(ﬁo response.) _
- THE COURT: Is'there any member of.the jury_pane1 who
for any reason wha;éoeVer feels that they could not be fair
- and impartial to both the Defendant and the State? If so,
please étaﬁd, EEE |

(No response.)
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Elliott; Melissa Elliott; John Elliott; Lieutenént Ernest
Hampton, Georgetown County Sheriff’s Office; Agent Ivan
Holden, Geoxrgetown County Sheriff’s Office; Shane Prince;

Agent Frank Preston, Alcohol, Tobacco and Firearms;{(Clifton

Cﬁgggzgj Jr%; Carter Weaver, Assistant Sheriff, Georxrgetown

County Sheriff’s Office; Arthur Young; Alice Newman; Deputy
Kevin Holt, Georgetown County Sheriff’s Office; Coroner
Kenny Johnson; Louis Bazen; Officer Earl Graham, Charleston
Police Department; Deputy chris Doerr, Georgetown County
Sheriff’s Office; Special Agent Jeff Crodks; SLED; Special
Agent Jim Hickman, SLED; Special Agent Michelle Dixon,
SLED; DLieutenant Matthew Grayson, Georgetown County
Sheriff’'s Office:; Ofﬁicer Danny'Watson, Georgétown Police

Department;»lnvestigator Jonathan: Lambert, Georgepbwn

County Sheriff’s Office; Roger Cox, Jr.; Tracy. Collins;
Jody Owens; 0Olin Hewitt; ,- Roger Dale Ackerman,/

e T 4 2 i L - _J,._.—//
Sr. ;[ Roger Dale Ackerman, Jr.} Jason Poston; Investigator’
. __/'

Gary Todd, Georgetowh County Sherifihs Office; Special
Agent Rod G:eeﬁe} SLED; Senior Agent Dan DeFreese, SLED;
Cecil Bradstreet, SLED; Officer Richard Cote, Myrtle Beach
Police Department; and Special Agent-Rhétt Holden, SLED.

THE COURT: All right, is there any member of the jury

panel who is related by_p;ggd.or~mafriag§“9£\£fiiif? or
. pusiness acquaintance with any of these potential

witnesses? If so, please stand.

-
—

— —
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Geoxrgetown Police Department; Candy Cox; (Billy Wilson '
. Senior Agent Steve Lambert from SLED;(ﬁEEI;e Langston Cox;
—w%

THE COURT: All right; very well. S I'm going to turn
now to Solicitor Hembree for a list of potential'witnessés;
Listen very carefﬁlly. These are the individuals who may
be called in the trial of the case ané I ﬁeed to ask you
about these individuals. |

‘Yes, sir._‘

MR. HEMBREE: Thank you, Your Hanor. .

I would like to note for the record that this is-an
extensive list of 63 witnesses. We will -- I would like to
state for the benefit of the Court and for tﬁe benefit of
the jury that we do not intena to ¢a11.a11 63 witnesses,
but just to -- didn’t want to scare anybody about this long
list. |

THE COUR?: Thank you, Mr. Hembree.

MR. HEMBREE: Barxy Watford; Detective Jimmy Burke,

A
Latrese Rutledge; Reverend Elton Rutledge, Sr.; Indria :

Brown;_Nadine,Brown; Beverly Ward; Sean Savery; Officer
Danny Cooper, Georgetown Police Department; Officer Eddie
Dingle, South Carolina Department of Natural Resources;
Walker Bone; Charles Lamb; Eric Grantham; Agent Stacy Brown

of the Alcohol, Tobacco and Firearms Department; {Josh Z

= ™ "\ .
, Acke;;;;} Jason Ackermaﬁ% Paula Lamb; Buffy Lynn Parsons;

Curtis Fields; Wade Jones; Rhonda Cook; Brian Alston; Brian




Juror
No.

133

STATE V. JODY WARD

03-GS-22-1030, 1031
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‘3/5\;(&0%' 59
pisT 145
> \W? 112
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AS 74
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B 121
(0 68
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- 39

Name

Barbara Wilson BF

Myra Alston : BF

Robert Myers WM

Judy Harper WF

Derrick Grove BM

@lenda Munnerlyn WE

Barbara Smith BF

pPaul Griffin WM

Ronald Altman WM

Reta Simpson WF

Mart Mihalakis WM
Daphne Ray WE

Norman Wilcox WM
Jeffery Fisher BM
Marisa Cooper WF

Theodis Meges  BM
Rochelle: Leaxry .BM
gandra Johnson BF
Sydney O!'Neil WF
virgil Spivey . BM
David Williams | WM
Kelly Polen WF
Carl Chatman . BM
Caxol McCann WF
Antonio Thompson BM
Julie Nance BF
Jefferson Kirby, III . WM

Bernadette Gardner BF

Defense

State
X
X
X
X
X
X
X
X
e
X
X
X
X
X

Court
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discovered evidence standard, as it does not lend itself
to properly evaluating a claim of juror misconduct. In
addition, the Clark framework is not conducive for
determining whether a PCR applicant is entitled to a
hearing where intentional juror concealment is alleged.
The standerd test-governing newly discovered evidence
is properly applied when relief is sought based on
evidence discovered post-rial that is material to the
accused's guilt or innocence. However, juror misconduct
discovered post-irial is not properly considered "newly
discovered evidence"; rather, it is a separate basis for a
new trial. Because juror misconduct is a separate basis
for a new trlal, it is governed by a separate standard.
Provided a claim is timely raised, a new trial is
warranted on the basis of juror misconduct if it is shown
that (1) the juror intentionally concealed information, and
(2) the information concealed would have supported a
challenge for cause or would have been a material
factor in the use of the party's peremptory challenges.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure > Juries & Jurors > Jury
Deliberations > Juror Misconduct

: HM&(&] Criminal Law & Procedure, Postconviction
Proceedings

Evaluating the merits of a juror misconduct claim is a
fact-intensive inquiry, which is most appropriately
conducted after a hearing.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

] Criminal Law & Procedure, Postconviction
Proceedings .

In the context of post-convxct:on relief allegations
involving juror misconduct, the standard five-pronged
newly discovered evidence test, as set forth in Clark,
has no application and should not be used as the basis
for summary dismissal. Rather, juror concealment
claims are governed by the analysis set forth in Woods,
and such case-by-case determinations are most
appropriately rmade after a hearing, which allows the
factual circumstances to be more fully developed.

Counsel: Appellate Defender Robert M. Pachak, of
Columbia, for Petitioner.

Attorney General Alan M. Wilson, Chief Deputy Attorney
General John W. Mclntosh, Senior Assistant Deputy
Altorney General Salley W. Elliott, and Assistant
Attorney General Suzanne H. White, all of Columbia, for
the State.

Judges: JUSTICE KITTREDGE. TOAL, C.J.,
PLEICONES, BEATTY and HEARN, JJ., concur.

Opinion by: KITTREDGE

Opinion

[*366] [**625] ON WRIT OF CERTIORARI

JUSTICE KITTREDGE: Petitioner John Curtis McCoy
appeals the summary dismissal of his second post-
conviction refief (PCR) application, - which alleged
recently discovered juror misconduct, on the grounds it
was successive, untimely, and failed to prove a newly
discovered evidence claim. We reverse and remand this
matier for an evidentiary hearing. Further, for the benefit
of the bench and the bar, we clarify the proper legal
standard for claims involving juror misconduct.

Petitioner was indicted for first-degree burglary and
assault and battery with intent te kill. Petitioner's case -
was called to trial on June 14, 2005. During voir dire, at
defense counsel's request, the frial [***2] judge asked
the potential jurors if they were related by blood or
marriage to any person employed in the Seventh Circuit
Solicitor's office. Seven potential jurors - responded
affirmatively; however, Juror 84, who uitimately served -
on the final jury panel, did not respond or disclose that
her cousin was married to the Seventh Circuit Solicitor.
The defense exercised only four of its ten peremptory
strikes during the jury selection. process. At the
-conclusion of his trial, Pefitioner was convicted of both
offenses.

[*367] Following the dismissal of his direct appeal and
first PCR application, Petitioner reviewed a fellow
inmate's case in November 2009 and discovered the
inmate's trial took place the day after Petitioner’s. The.
inmate's trial wag before a different frial judge but in the.
same courthouse, During voir dire for the inmate's trial,

Juror 84—the samie juror who served on the final panel
in Petitioner's trial—“gdvised the court that her cousin

Tristan Shaffer
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Criminal Law & Procedure > Pastconviction
Proceedings > General Overview

HN2(%] Criminal Law & Procedure, Postconviction
Proceedings

A post-conviction relief (PCR) applicant must allege all
available grounds for relief in his original application;
any ground not raised in the original application may not
be the basis for subsequent applications unless the
court finds a ground for relief asserted which, for
sufficient reason, was not raised in the original
application. S8.C. Code Ann. § 17-27-80.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Hisp¥)] Criminal Law & Procedure, Postconviction
Proceedings

A post-conviction relief (PCR) court may grant a motion
" by either party for summary disposition of the PCR
application when there is no genuine issue of material
fact and the moving party is entitled fo judgment as a
matter of law. S.C. Code Amn. § 17-27-70(c). When
considering the State's motion for summary dismissal,
where no evidentiary hearing has been held, the PCR
judge must assume facts presented by the applicant are
frue and view those facts in the light most favorable to
the applicant. Where an applicant alleges facts that
would ‘establish an exception to either the statute of
limitations or the prohibition against successive PCR
applications and those facts are not conclusively refuted

by the record before the PCR court, a question of factis

ralsed which can only be resotved by a hearing.

Criminal Law & Procedure > Postconviction
Procesdings > General Overview

Governments > Legislation > Statute of
Limitations > Time Limitations

H4R%] Criminal Law & Procedure, Postconviction
Proceedings ' :

The time limitation in 3.C. Code Ann. § 17-27-45(A)
provides that, where a defendant appeals his conviction,

_the one-year period for a post-conviction relief (PCR) '

petition begins the date the remittitur is sent by the
appellate court-not the date of conviction. Further, § 17-
27-45(C) allows one year after the discovery of material
facts not previously presented and heard that require
vacation of the conviction or sentence to file a PCR
application. : '

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

¥ A7 gr : H . .
Hisl) Criminal Law & Procedure, Postconviction
Proceedings

$.C. Code Ann..§ 17-27-90 permits an applicant to file a
subsequent post-conviction relief (PCR) petition
application only if the applicant demonsirates . a
sufficient reason why the claims asserted therein were
not asserted previously. :

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

ig;j{,[;i»] Criminal Law & Procedure, Postconviction
Procesdings

Summary dismissal ‘of a post-conviction reflief

_ application without a hearing is appropriate only when it

is apparent on the face of the application that (1) there
is no need for a hearing fo develop any facts and (2) the
applicant is not entitled to relief.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure > Juries & Jurors > Jury
Deliberations.> Juror Misconduct

Hieri) Criminal Law & Procedure, Postconviction
Proceedings

Where a post-conviction relief (PCR) applicant alleges
juror misconduct, the Supreme Court of South Carolina
rejects application of the Clark five-pronged newly

‘Tristan Shaffer
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Amn. §1 7-27—9

Jﬂ“} 4] "The [PCR] court may grant a motion by either
party for summary disposition of the [PCR] application
when . . . there is no genuine issue of material fact and
the movmg party is entitled to judgment as a matter of
law.” S.C. Code Ann. § 17-27-70(c). When considering
the State's. motion for summary dismissal, where

[***7TIno evidentiary hearing has been held, the PCR
-judge must assume facts presented by the applicant are
_ true and view those facts in the light most favorable to
the applicant. Leamon v. State, 363 S.C. 432, 434, 611
S.E.2d 494, 495 (2005) (citing S.C._Code Ann. § 17-27-
80). Where an applicant alleges facts that would
establish an exception to either the statute of limitations
or the prohibition against successive PCR applications

and those facts are not conclusively refuted by the

record before the PCR court, a question of fact is raised
which can only be resolved by a hearing. Cf. Delaney v.
State, 269 S.C. 555,556, 238 S E.2d 679, 679 (1877).

As to the tlmelmess issue, we conclude the PCR judge
misconstrued seclion 17-27-45(A) in fi inding Petitioner
was required to file his claim within one year after his
trial, rather than one year after the remittitur was sent
- from his direct appeal. y_fﬂ% The time fimitation in §
17-27-45(A) provides that, where a defendant appeals
his conviction (as Petitioner did), the one-year period
begins the dateé the remittitur is sent by the appellate
court—not the date of conviction. Further, the PCR
judge apparently. overlooked the discovery rule in
settion 17-27-45(C), [***8] which allows one year after
the [**627] discovery of "material. facts not previously
presenfed -and heard that require]] vacation of the
conviction or sentence” to file a PCR [*370]
application. ‘Pedtitioner argued he did not discover the
juror's misconduct until November 2009, and he
promptly filed his second PCR application after making
that discovery. Because Petitioner's claim that he is
entiled to the benefit of the discovery rule . is not
conclusively refuted by the record, the PCR judge erred
by summarily dismissing Petitioner's claim. -

We also find a genuine issue of fact exists as to whether
Petitioner's claim is successive under HNS[“'?] section

his first PCR apphcahon was dismissed. However, the
State contends the juror's misconduct could have been

discovered earlier through the exercise of due diligence

and, therefore, Petitioner has failed [***@]io state a
‘sufficient reason." Based on this factual dispute, a
hearing Is necessary to resolve this critical issue.

Although Petitioner's PCR claim may ultimately prove to
be untimely, successive, or perhaps unsuccessful on
the merits, the PCR judge erred in granting the State's
motion for summary dismissal because genuine issues
of material fact exist-as to whether Petitioner's PCR
claim is successive or untimely. See Leamon, 363 S.C.
af 434, 611 S.££.2d at 495 (c

27-70(b)-(c)) (nofing HAG[“#

PCR application without a hearing is appropriate only

when it is apparent on the face of the application that (1)

there is no need for a hearing to develop any facts and
(2) the applicant is not entitied to relief).

B.

For the benefit of the bench and bar, we address the
frequent but erroneous application of the standard newly
discovered evidence framework in summarily dismissing
PCR claims involving juror misconduct, ﬂ!\_s'ﬂ%‘?] Where
a PCR applicant alleges juror misconduct, we Teject
application of the Clark five-pronged newly discovered
evidence standard, as it does not lend itself to properly
evaluating a claim of juror misconduct. *371] In
addition, the Clark framework [***10] is not conducive
for determining whether a PCR applicant is entitled to a
hearing where intentional juror concealment is alleged.

The standard test governing newly discovered evidence

is properly applied when relief is sought based on
evidence. discovered post-trial that is material to the
accused's guilt or-innocence. See, e.g., Skafe v. South
310 S.C. 504, 507, 427 S.£.2d 666, 668 (1993} (noting
that to obtain a new trial based on newly discovered

evidence, the evidence must be material.to the | issue of

guilt or .innocence). However, juror misconduct
discovered post-trial is not properly consudered "newly
discovered evidence”; rather, it is a separate basis for a
new trial. See, e.g., State v. Sheppard,. 155 V1. 73, 582
A2d 116, 118 (Vi 1990) (noting evidence of juror

17-27-90, which permits an applicant to file a
subsequent PCR application only if the apphcant
.demonstrates._a - sufficierit -FE8500~ ¥
asserted thereity were not asserted previously. Petitioner
avers he has demonstrated sufficient reason why his
claim was not included in his first PCR application in
that the juror's misconduct was not discovered until after

why - the  claims

misconduct is not properly considered newly discovered
evidence because it has no bearing on the issue of
Innocence or guiit and does not concern the substance
of the State’s case or an accused's defense). '

Because juror misconduct is a separate basis for a new
trial, it is governed by a separate standard. Provided a -

'Tristan Shaffer
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was married to the Seventh Circuit Solicitor.

A few days after making this discovery, Petitioner filed
his second PCR application, arguing he was denied his
Sixth Amendment right to a trial by an impartial and
objective jury. In support of his claim, [***3] Petitioner
submitted .an excerpt of the voir dire franscript wherein
Juror 84 revealed her relationship to the Solicitor and a
copy. of defense counsel's requested voir dire from his
own trial, which included the specific question to which
Juror 84 failed to respond. Petitioner argued that Juror
84's concealment deprived him of information material
to his intelligent use of peremptory challenges, which, in
turn, deprived him of his constitutional right to trial by an
impartial jury. Pelitioner averred that, if he had been
aware of the juror's relationship to the Solicitor at trial,
his use of peremptory challenges would have been
different. Petitioner further argued he could not have
previously raised this issue because the juror's
concealment of her relationship to the Solicitor, in and of
itself, rendered the information unavailable to him until
four years after trial when he discovered the information
in a fellow inmate's case file. As noted, this occurred
after both his direct appeal and first PCR application
were dismissed. Petitioner further contended his claim
fell within the "discovery rule" exception to the one-year
limitation period and was therefore timely.

The State filed [***4] a motion to dismiss Peftitioner's
PCR application, arguing it was successive and harred
by the statute of limitations. Regarding successiveness,
the State claimed Petitioner failed to present sufficient
reason why he could not have raised the current
allegations in his previous PCR application. Further, the

State contended the application was untimely because it

was not filed within the one-year limitation period
applicable to PCR actions. The State also:contended
Petitioner's claim "that he has discovered evidence that
he was not tried by a fair and impartial jury lackled]
merit" because [*368] Petitioner failed to provide any

. _cormoborating information or demonstrate how his

allegations satisfied the five-pronged test for newly
discovered evidence. !

18ee, e.g., Clark v. State, 315 S.C. 385, 434 S.E.2d 268
(1993). Clark provides:

To obtain a new trial based on after discovered evidence,
the party must show that the evidence:

{1) would probably change the result if a new trial is
had;

(2) has been discovered since trial;

[*626] The PCR judge granted the State's motion for
summary dismissal, finding Pefitioner's claim was
untimely because it was not filed within one year of trial.
The PCR judge also found Petitioner's claim was
successive because it could have been raised in his first
PCR application and failed to prove a claim based on
newly discovered evidence. Specifically, the PCR judge
found that, because Petitioner failed to "offer- any detail
as to how this information would have affected his trial
had it been known at that time, or how and when it was
discovered,” Petitioner failed to establish "sufficient
reason” why the current allegations could not have been
raised in his previous PCR application. We granted
certiorari to review.the PCR judge's summary dismissal
of Petitioner's claim.

fi.
A.

Petitioner argues his second PCR application should not
have been summarily dismissed and asks this Court fo
reverse and remand this matter for a hearing. We find
summary dismissal was error because genuine issues
of material fact exist as to whether Petitioner's claim Is
successive or barred by the statute of limitations.

ﬁﬁﬂ%‘] A PCR application ordinarily [**8] must be
fled within one- year after a conviction or, if a diract
appeal is taken, one year after the remittitur is sent to
the trial court. S.C. Code Ann. § 17-27-45(A) (2003).
However, section 17-27-45(C) provides that if a PCR
applicant discovers ‘"material facts not previously
[*369] presented and heard that requiref] vacation of
[his] conviction or sentence,” he may fle a. PCR
application "within one year after the date of actual
discovery . . . or .after the date when the facts could
have been ascertained by the exercise of reasonable
diligence."

f'j_ff’;e_?._‘[wég] A PCR applicant must allege all available
grounds for relief in his original application; any ground
not raised in the original application may not be the

~ basis for subsequent applications unless the court finds

a ground for relief asserted which, for sufficient reason,

(3) could not have been discovered hefore trial;
(4) is material to the issue of guilt or innocence; and
{5) is not merely cumulative or impeaching.

1l at 367-88 434 S.E.2d af 267 [**5] (citing Hayden v. Stale,
278 S.C. 610, 299 S.E.2d 854 (1983)).

Tristan Shaffer .
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- olaim is timely raised, a new trial is warranted on the
" basis of juror misconduct if it is shown that (1) the juror
[**11] intentionally concealed information; and (2) the
information concealed would have supported a
challenge -for cause or would have been a material
factor in the use of the party's peremptory challenges.
See State v. Waods,_ 345 S.C. 583, 587-89, 550 S.E.2d
282, 284 (2001) (finding that a juror's intentional failure
to disclose a relationship gives rise to an inference of
bias-and rejecting the State's argument that a new trial
~should be warranted only where an individual shows he
was prejudiced by the Jurors failure to disclose

information); State v. Kelly. 331 S.C. 132, 145-46, 502

S.E.2d 99 106-07 (1998) (recognizing that trial judges
and attomeys cannot fulfill their duty to screen
out [*628] biased jurors without accurate information
and finding - that ‘the first inquiry in the juror
disqualification analysis is whether the juror intentionally
concealed information during voir dire). Further, Efﬁ;&_{w’zﬁ;’]
evaluating the merits of a juror misconduct claim is a
fact-intensive inquiry, which is most appropriately
conducted after a hearing. See State v. Sparkman, 358
S.C. 491, 496, 596 S.E.2d 375, 377 (2004) [*372]
("Whether a juror's failure to respond [during voir dire] is
intentional is a fact intensive determination [***12] that
must be made on a case-by-case basis."). -

Therefore, HAG 4] in the context of PCR allegations
involving .juror misconduct, the standard five-pronged
newly discovered evidence test, as set forth in Clark,
has no application and should not be used as the basis
for summary dismissal. Rather, juror concealment
claims are governed by the analysis set forth in Woods,
and such case-by-case determinations are mast
appropriately made after a hearing, which allows the
factual circumstances to be more fully developed.

For the reasons stated above, we find the PCR judge

erred in summarily dismissing Petitioner's application
because genuine issues of material fact exist as to
whether his claim is successive or time-barred. Thus,
we reverse the dismissal of Petitioner's second PCR
application andf remand the matter for a hearing. If, upon
remand, the court determines Petitioner's claim is not
“untimely or stuccessive, the court shall consider the
merits of the seccond PCR application.

REVERSED AND REMANDED.

TOAL, C.J., PLEICONES, BEATTY and HEARN, Jdd,,
COoncur.
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APPLICATION TO PRO CEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

' IN SUPPORT THEREOF
L Tody Lyne ) e,wcg ,. A 3006YY __ hereby apply for leave o
~ proceed in thij action/without prepayment of fees or costs or

, security therefor. In support of my i
application I declare under penalty of perjury that the following facts are true:
¢y

@

I am the applicant in this action and I believe 1 am entitled to redress.

Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. K , |
sl @'/(ZL\ L Wl
/ (/ 0 |

Aﬂph’canz

SWORN or affirmed to and subscribed before me this
({ _ dayof AN Qo
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STATE OF SOUTH CAROLINA ) o
) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
, o )
Jody Ward, #300644 ) CASE NO.
[ Plaintiff ) 2018-CP-22-0488
v. ) MOTION AND ORDER INFORMATION
_ ) : ) FORM AND COVER SHEET
State Of South Carolina ) '
Defendant. )
‘Plaintiff’s Attorney:; Defendant’s Attorney: .
Jody-Ward, #300644, Bar No. Johnny E. James Jr., Bar No. 101260
Address: : Address: AR
McCormick C1 386 Redemption Way, SC 29899 Post Office Box 11549  Columbia SC 29211-1549 -
phone: fax: phone: (803) 7343737 fax: (803) 734-4113 '
e-mail; other: . e-mail: James@scag.gov other:

[ ]MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 1II)
[ FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il.and IIT) .
X1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and 1II)

. SECTION I: Hearing Information
Nature of Motion: A
Estimated Time Needed: Court Reporter Needed: [[] YES / [JNO

SECTION II: Motion/Order Type
(] Written.motion attached
X Form Motion/Order

I hereby move for reffeY or action by the court gepet forth in the agtached proposed order,
| W M August 20, 2018

; ‘2-// o1
Siafiature of Atgfney forT JPlaintiff /SIDefendant - Date submitted

. SE&]I{;N HI; Moti6n Fee
[ PAID~ AMOUNT: :

X EXEMPT: ] Rule to Show Cause in Child or Spousal Support
(check reason) [.] Domestic Abuse or Abuse and Neglect
' [ ]Indigent Status  [] State Agency v. Indigent Party

[ ] Sexually Violent Predator Act Post-Conviction Relief

[ Motion for Stay in Bankruptey '

[[] Motion for Publication  [] Motion for Execution (Rule 69, SCRCP)

“[[JProposed order submitted at request of the court; or, o

- reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter;

[] Other:.
JUDGE’S SECTION
[ ] Moticn Fee 1o be paid upon filing of the attached
order. o JUDGE
[ other:
CODE: -_Date:

CLERK’S VERIFICATION
Date Filed:
Collected by:

[LIMOT¥ON FEE COLLECTED:;
1 CONTESTED — AMOUNT DUE: _

SCCA/23 3 (11-03)




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
_ ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) ' '
Jody Lynn Ward, ) Case No.: 201 8-CP-22-00488
S.C.D.C. No. 300644, . ) '
)
Applicant, ) . :
) CONDITIONAL ORDER OF DISMISSAL
V. ) )
. : )
State of South Carolina, )
% ' )
" Respondent. ).
)

This matter comes before the Court by way of an application for post-conviction relief
filed by Jody L. Ward (Applicant) on May 21, 2018. Respondent made its Return, requesting the
application be summarily dismissed. |

I. PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corrections pursué.nt to orders
of commitment of the Georgetown County Clerk of Court. Applicant was indicteq at the July
2003 term of the Georgetown County Grand Jury for two counts of murder (2003-GS?22-01030,
-01031). Margaret Ann Kneece, Esq., and J. Wesley L.ocklair,' I11, Esq. represented' Applicant. J.
Gregory Hembree, Esq., and Robert B. Bryan, Esq., of the Fifteenth Circuit Solicitor’s Office,
prosecuted the case. On March 15, 2004, Applicant proceeded to.t-rial Before the Honorablé
- Paula H. T}f'omas. and a jury. The jury found Applicant guilty as indicted on March 18, 2004.
Judge Thomas sentenced Applicant to imprisonment for concurrent terms of life.” |

Apphcant filed a timely notice of appeal and a direct appeal was perfected by Robert M.

Dudek, Esq filing a brief pursuant to Anders v. California, 386 U.S. 738 (1967) The South

Carolina Court of Appeals dismissed Applicant's appeal by unpubhshed opinion. State v. Ward,
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Op. No. _2007-UP-O48 (S.C. Ct. App. filed Jan. 26, 2007). Applicant therea'fter. filed a petitien
for writ of certiorari in the Supreme Court of South Carolina, but thereafter. requested to
withdraw the petition by letter dated June 29, 2007. The Remittitur was issued on July 6, 2007.
- | First PCR Application: 2007-CP-22-00915 '
 Applicant filed his first appltcation for post-conviction relief on July 11, 2007 (2007-CP-
22-00915). "He broadly alleged ineffective assistance of counsel in the original auplieation,‘ but
ultimately preceeded on the following grounds by amendment filed April 9, 2008:

1. Ineffective assistance of counsel, in that:
' a. Counsel failed to object to the solicitor’s comments on lack of remorse in
his closing argument; ' '
b. Counsel failed to object to the solicitor’s vouching for the State’s
. witnesses and injecting his personal opinions;
c. Counsel failed to object to the- solicitor’s comments regarding the
\ Applicant’s credibility and the defense’s theory; and :
d. Counsel failed to request jury instructions on manslaughter and
involuntary manslaughter :

Respondent made its return on October 5, 2007, and an evidentiary hearing into the matter was
convened on May 1, 2008, before the Honorable Steven H. John. Apphcant was present at the
heanng and represented by Bobby G. Frederick, Esq. Christina J. Catoe, Esq., of the’ South
Carolma Attorney General’s Office, represented Respondent. Appllcant testified ‘on his own.
behalf: J. Wesley Lockla1r Esq., and Margaret Ann Kneece, Esq. also testified. By written order
dated May 15, 2008 and filed May 19, 2008 Judge John denied and dismissed the apphcatron
-Appllca.nt trmely filed a motion to alter or amend the Jjudgment pursuant to Rule 59(e) SCRCP,
which was denied by order ﬁled August 13, 2008

Apphcant filed a timely notice of appeal and a petition for writ of certiorari was filed by

“Robert M. 'i')écfhak,__ngq. on Applicant’s behalf, who raised the following issues:
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1. Whether defense counsels were ineffective in failing to object to numerous
errors in the solicitor’s closing arguments such as to render petitioner’s trial
being unfair? '

9. Whether defense counsels were ineffective in failing to request or put on the
record requests to charge on the lesser included offenses of voluntary and
involuntary manslaughter.

Respondent filed its Return on February 13, 2009. On August 20, 2009, the Supreme Court of
South Carolina denied the petition by letter order. Ward V. Staté, S.C. Sup. Ct. filed Aug.' 20,
2009. The Remittitur was issued on September 8, 2009.
Second PCR Application: 2009—CP-22-01074
Applicant filed his secoﬁd application for post-conviction relief on July 13, 2009 (2009-
CP-22-01074). He alleged the following gfounds’ for relief in his application: |

- 1. Ineffective assistance of counsel, in that:
a. Counsel failed to convey a plea offer.

Applicant argued the allegation arose frorﬁ the then-recent decision in Davie v. State, 381 S.C.
601, 675 S.E.2d 416 (2009) (decided March 9, 2009). Respbndent made its return and motion to
dismiss on August 12,2009, arguing Davie was inapplicable. On OctoBer 9,.2009, the
Honorable Benjami_n H. Culbertson-issued a Conditional Order of Dismissal, and then a Final
Order on January 13, 2010, dismissing the matter with prejudice.

Applicant ﬁ}ed a timely notice of appeal and a pro se petition for writ of certiorari, \gvhich
‘ rai’séd the following issues:

1. “Did the lower court [err] by determining in its Final Order of Dismissal that the
Petitioner’s post-conviction relief action was barred by the statute of limitations
and impermissibly successive when the Respondent’s waived / abandoned /
relinquished any such known legal right as a matter of law?”

2. “Did the lower court [err] by determining in its Final Order of Dismissal that the

Petitioner’s post-conviction relief action was barred by the statute of limitations
and impermissibly successive, where court’s findings and facts and conclusions of
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So

law in the conditional order of dismissal wasn’t barring Petitioner as to- [the]

statute of hmrtanon and bemg 1mpenmss1b]y successive?”
The Supreme Court of South Carolina dxsmlssed Appllcant s appeal on March 15, 2010, for .
' fallure to show an arguable basrs the lower court determination was improper. Ward v. State,
- 8.C. Sup. Ct. Order filed March 15, 2010. The Remlttrtur was 1ssued on March 31, 2010

Third PCR Appllcatlon 2010-CP-22 00733

Applicant ﬁ_led his third application for,post-cpriviction relief on May 4, 2010_-(20_1 0-CP-

22-00733). He alleged rhe' fo‘l_ioWing grounds for relief in his application'

1. “Seekmg relief based on New Rule of Law[ ] See [State V. Belcher 385 S C. 597

685 S.E:2d 802 (2009)]”
a. “The Jury instructions m my case are unconstitutional under Belcher )
pmlon

Respondent mede its return und motion.-tov.dismiss orx June 1, >2010, arguing.Belcher did not have
retroactive applicebility. On,'June 15, 2010, the Honorable Benjamin H. Culbertson issued a
Condrtlonal Order of Dismissal, and then a Final Order on July 29, 2010, dlsmlssrng the matter
with preJudlce

Applrcant filed a trmely notice of appeal and a pro se petition for wrrt of certroran which
raised the followmg issues: : |

“Did the c1rcu1t court err in holdmg that Petmoenr was not entitled to the benefit

of Francis v. Franklm [471 U.S. 307 (1985)]; and Sandstrom v. Montana, [422

U.S. 510 (1979)] on collateral review to invalidate his conviction due to improper
- burden-shifting instruction at his trial on malice charge?” :

Respondent filed its return on_August‘l7, 2010. On August 18, 2011, the Supreme.‘ Court of

South Carolina denied the petition by letter order. Ward v. State, S.C. Sup. Ct. Order filed Aug,

18,2011, The Remittitur was issued on September 7, 2011.
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Fedéral Habeas Petition: 0:11-3277-RBH-PJ G
Applicant subsequently filed a pro se Petition for Habeas qupus under 28 U.S.C. § 2254
~ on February 2, 2012 (C.A. No. 0:1 1-3277.-RBH-PJG). In his Petition, A;pplican-t set forth the
féllowing grounds for reliéf, as restated in the Repoﬁ and Recommendation: »- |

1. “The Trial Court and subsequent reviewing court’s erred in ruling Petitioner
waived his right to counsel when Weaver interrogated Petitioner, after Law
Enforcement knew Petitioner was attempting to contact his attorney prior to
Petitioner meeting with the Assistant Sheriff Weaver. Law enforcement also was
aware that Petitioner had invoked his right to counsel upon his arrest and
therefore under the facts of the case the statements should have been suppressed.”

2. “The State Courts erred in failing to find defense counsels ineffective in failing to
object to numerous errors in the solicitor’s closing argument that such argument.
rendered Petitioner’s trial as being unfair and a denial of due process?”

3. “The PCR Court and subsequent reviewing court’s erred in failing to find
counsels rendered ineffective assistance of counsel, when counsel(s) failed to
convey plea offers to Petitioner prior to trial?” :

4. “The State PCR Court and subsequent reviewing courts erred in failirig_ to find
Petitioner’s jufy instructions were unconstitutional under State v. Belcher?” -

5. “The State PCR Court erred in failing to find counsel ineffective for failing to

- object to the solicitor’s improper closing that denied Petitioner his right to a fair
trial.” o

6. “The State Supreme Court erred in failing to find counsel rendered ineffective
assistance when counsel improperly told the jury if any mistakes are made a
‘higher court’ will take care of the error and thus counsel’s improper argument
tipped the scales in favor of the State and lessened the State burden of proof.”

7. “The State Supreme Court erred in failing to find counsel ineffective for failing to
object to the unconstitutional burden shifting jury instructions-given during trial.
This decision as unreasonable and contrary to clearly established federal law.”

Respondenf filed its Return and Motion for. Summary Judgment on May 11, 2012. The
Honorable Paige J. Gossett, United States Magistraté Judge, issued on February 15, 2013, a
Report and Recommendation that Respondent’s motion for summary judgment be granted.

Ward v. Warden of Lieber Corr. Inst., 0:11-3277-RBH-PJG, 2013 WL 1187133 (D.S.C. 2013).

Applicant timely objected. The Honorable R. Bryan Harwell, United States District Judge,
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denied Applicant’s Petition on March 20, 2013 and accepted the Report and Recommendation ,

for summary judgment. Ward v. Warden of Licber Corr. Inst, 0:11-03277-RBH-PJG, 2013 WL

1187112 (D.S.C. 2013). Applicant gave timely notice of his appe'all.to the Fourth Circuit Court

of Appeals, which dismissed Applicant’s appeal on August 14, 2013, for want of a cértificate of

appealability. - Ward v. Warden of Licber Corr. Inst 538 Fed.Appx. 257- (4th Cir. 2013),

Applicant thereafter filed a petition for writ of certiorari in the Supreme Court of the United

States, which denied the petition on March 24, 2014. Ward v. McCabe. 134 8.Ct. 1543 (2014). “
| Motion for New Trial of May 16,2012

On Ma_iy 16, 2012, Applicant filed pro se a “Motion for New Trial Based on After

Discovered Evidence” pursuant to Rule 29(b), SCCrimP. Apblicant filed the motion based upon -

- a purported letter from another person claiming to have hired the victims to kill Applicant. By
Order dated and filed July ?;1, 2012, the Honorable Benjamin H. Culbertson .denied the motion

for a new trial.

Applicant timely filed a notice of éppeal.and a pro se brief, which raised the following ‘

issues, as restated in the Initial Brief of Respondent:

1. Whether the court erred by denying appellant’s Motion for New Trial based on
After Discovered ‘Evidence S.C.Crim.R 29(b), Motion for Appointment of
Counsel, and Motion for Private Investigative, and expert-Funds/Expeinses, Under
Due Process and Equal Protection of Law, U.S. Const. Amend. xIV § 1., and Ake
v. Oklahoma, 470 U.S. 68 (1985)? = '

2. Whether the court erred by denying appellant's Motion For Reconsideration; And
Motion To Arrest of Judgment Of Order denying Motion For New Trial, In a
violation of Due Process And Equal Protection of Law, U.S. Const. Amend. XIV
§1, And in a violation of Ake v. Oklahoma, 470 U.S. 68 (1985) Since appellant Is
a Mental Health Patient, And IT being a Conflict of Interest Within the Clerk of

- court’s Office,-and since the Lieber Mailroom held ‘the Affidavit Of Rondie J, -
“Ward that Clearly supported the Motion For New Trial? o

3. Whether the court erred by denying Motion For New Trial, based on After ,
Discovered”Evidence S.C.R.Crim.P Rule 29(b); Motion For Appointment Of
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counsel; Motion For Private Investigative and expert Funds/Expenses; Motion For
Reconsideration And Motion To Arrest of Judgment that resulted in an abuse of
discretion amounting to an error of Law? ; as the abuse of discretion is both error
of the rulings and resulting prejudice as well as denial of access of courts just
because Appellant is an indigent status and pro se litigant for clerk to misabuse

[her] authority, and correctional mailroom to hold affidavit?

4. WHETHER THE COURT ABUSED ITS DISCRETION AMOUNTING TO AN
ERROR OF LAW: BY FAILING TO GRANT AN EVIDENTIARY HEARING
WHICH AMOUNTED TO A DEPRIVATION OF LEGAL RIGHTS OF
APPELLANT,BY DENYING HIM FULL ACCESS TO THE COURTS JUST
BECAUSE HE IS AN INDIGENT PRO SE LITIGANT, AND MENTAL °
HEALTH PATIENT, THE RULING WAS AN ERROR AND APPELLANT

WAS/DID RESULT IN PREJUDICE TO DENYING MOTION FOR

NEW

- TRIAL BASED ON AFTER DISCOVERED EVIDENCE PURSUANT TO

S.C.CRim.P. 29 (b), MOTION FOR APPOINTMENT OF COUNSEL,

AND

MOTION FOR INVESTIGATIVE AND EXPERT FUNDS/EXPENSES,
UNDER DUE PROCESS AND EQUAL PROTECTION OF LAW, U.S. CONST.

AMEND. XIV §1, is for all?

5. WHETHER APPELLANTS DUE PROCESS AND EQUAL PROTECTION
WAS VIOLATED BY COURT DENYING APPELLANTS MOTION FOR.
NEW TRIAL, MO1'ION FOR APPOINTMENT OF COUNSEL,AND MOTION
FOR PRIVATE INVESTIGATIVE, AND EXPERT EXPENSES, WHICH

RESULTED IN AN ABUSE OF DISCRETION AND APPELLANT

WAS

THEREBY PREJUDICE BECAUSE IT WAS-CLEAR AND CONVINCING
EVIDENCE THAT WAS SUBMITTED TO SUPPORT AN EVIDENTIARY
HEARING, AND MOTION FOR NEW TRIAL BECAUSE THE AFFIDAVITS
OF APPELLANT, LETTER MICHAEL ABNER, AND SWORN AFFIDAVIT
OF RONDIE J. WARD, AND AFFIDAVIT OF ASHTON WARD SUPPORTED

NEW TRIAL MOTION U.S CONST. AMEND. XIV §1, IS FOR ALL?

6. WHETHER THE COURT ABUSED ITS DISCRETION BY DENYING
APPELLANT[’S] MOTION FOR RECONSIDERATION, AND ARREST OF
JUDGMENT, DUE TO CONFLICT OF INTEREST WITHIN CLERK OF
COURT AND A DENIAL OF ACCESS OF COURT DUE TO INDIGENT
MENTAL HEALTH PATIENT WHO CANNOT AFFORD LEGAL COUNSEL
AND AFFIDAVIT OF RONDIE J. WARD BEING DENIED TO FILE THAT
SAYS "MICHAEL ABNER DID TELL ME THAT HE PAID THEM BOYS TO

KILL JODY,"?

Respondent filed its initial brief on August 7, 2013. On September 22, 2014, atto

rmey Natasha

M. Hanna, Esq., moved for leave to file a new motion for a new trial based on after discovered

“evidence and to suspend the appeal, arguing new evidence regarding juror bias and concealment
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was discovered dtirihg the course of the proceedings. Respondent ﬁled its return in opposition to
the motion on September 29,2014. The South Carolina Court of Appeals denied the rn'otion on
October 8, 2014, indicating the appeal would not prohibit the lower court from proceeding with
matters not affected by the appeal. The Court of Appeals thereafter afﬁrmed by unpubhshed
oplmon the denial of the motron for a new trial. State v. Ward, Op. No. 2014-UP 402: (S. C Ct.
App. filed Nov. 12, 2014). Applicant thereafter moved for rehearing en banc, which wa‘s-"de'nied
by- order filed .lanuary 23,2015. Statev. Ward, S.C. Ct. App. filed Jan. 23, 2015.  The Remittitur
- was issued March 3, 2015. |
Motion for New Trial of October 28, 2014

On October 28, 2014 Applicant filed pro se a “Motion for New Trial Based on After
Drscovered Evidence” pursuant to Rule 29(b), SCCrimP. Applicant filed the motion based the
alleged dxscovery of j Juror misconduct. The State filed its response in the form of a motion to
dlsmlss on Septernber 8, 2017. Apphcant proceeded to a hearmg on his motion on October ‘2
2017, Appllcant was represented at the hearihg by Tristan Shaffer, Esq., and Scott Hixson, Esq.,
of the Fifteenth Circuit Solicitor’s Ofﬁce represented the State. By Order dated and filed
December 7 2017 the Honorable Larry B. Hyman, Jr. granted the State S motion to dismiss and
demed the motion for anew trial, ﬁndlng in pertment part:

" The alleged new ev1dence cited in the Defendant’s motlon was known to
“the defendant and counsel or could have been ascertained by the exercise of
reasonable dlllgence prior to and at the time of trial in 2004 and certainly within
“one’ year -after conviction. The claims are based on' common last names with
extended family relatives or based on personal relationships vv1th named
individuals ‘the Defendant or Defendant’s family knew personally prior to trial.
- Juror.background. information and the State’s witness list was provided to the
Defense during voir dire which occurred prior to jury selection. That information
- continued to remain unchanged and available for one year after conviction and is
not new “evidence” as to the defendant’s guilt.
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Order Granting State’s Motlon to Dismiss at 3.

Appllcant tlmely appealed the order of the lower court. That appeal remains pendtng
before the South Carolina Court of Appeals. See App. Case No.2018-000402.

| I1. CURRENT APPLICATION -

In his fourth and current post-convietion relief application, Applicant allegeé he is being -
held unlawfully for the following reasons:

1. Newly-discovered evidence of juror misconduct, in that:
. a. Seven witnesses rented a lot from Juror #19, Marlssa Cooper.

In support of the above allegation, Applicant additionally cites to McCoy V. State, 401 S.C. 363,
737 S.E.2d 623 (2013).
Before this Court are the Georgetown County Clerk of Cﬂourt»records regarding the subject
convictions, Applicant’s records from the South Carolina Department of Corrections, the
opinions of the Court from each of Applicant’s prior appeals, the final orders of Applicant’s
previous PCR and fe'deralf habeas actions, the orders dismissing Applicant’s motions for a new |
trial in gencral sesstons and the records of this current PCR actlon
" 1L FINDINGS OF FACT AND CONCLUSIONS OF LAW
Res Judicata

The‘ Court finds the applicetion is barred by the doctrine of res judicat&. Res judicatal

prohibits subsequent actions by the same partles on the same 1ssues "Bell v. Bennett, 307 S.C.

286 414 S.E. 2d 786 (Ct. App. 1992). A final Judgment on the merits in a prior action bars

subsequent consideration of those issues in a new action. Foranv. USAA Casualty Ins. Co., 311 .

S.C. 189, 427 S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that could have

been raised in the former action. Id.; see also Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415

(1981).
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filed October 28, 2014 Applicant’s allegations as to juror Marissa Cooper, among two other

jurors,’ were raised to, considered, and rejected by Judge Hyman afier a hearlng on the merits of

the mot1on The finality of the previous Court rulings should be respected, and the Court shall -

summarily dlsmxss the apphcatlon as barred by the doctrine of res judicata.
_ Newly-Dlscovered Evidence

The Court finds Applicent’s assertion that his juror misconduct allegation constitutes
newly-dlscovered evidence, such that he should be entitled to an evidentiary hearing, is thhout
merit. The Uniform Post-Conviction Relief Act states that a person may 1nst1tute a post-
conviction relief action if “there ex1sts evidence or material facts, not prekusly:pre‘sented and
heard, that hequires AVacation‘of the conviction or sentence in the interest of justice.”. SC Code
Ann. § 17-27-20(A)(4). If the applicant contends there is evidence of material fact not previously
presented, the post-conviction relief application must be filed w1th1n one year aﬁer the date of
actual discovery of the facts by the: apphcant or after the date when the facts could have .been
ascertained by the exercise of reasonable diligence. S.C. Code Ann. §17-27-45(C). An applicant
req'uestihg a new trial besed on after-discovered evidence after- a conviction must show that the
‘ evidenee:
(1) Is such as would probably change the result if a new tr1a1 was had;
(2) Has been discovered since the trial; -
3) Could not by the exercise of due diligence have been discovered before the
zl)alls material to the issue of guilt or innocence; and,

(5)Is not merely cumulative or impeaching.

Hayden v, State, 278 8.C. 610, 611, 299 S.E.2d 854, 855 (1983) (citing State v. Caskey, 273 S.C.

325, 256 S.E2d 737 (1979)).

Page 10 of 14

%

._-Applicarit» had a full opportunity to litigate all his allegations in his-motion for a new trial -



Applicant has failed to allege facts sufficient to support his claim of newly discovered
evidence. Each of Applicant’s allegations involve “facts” that were, or could have been,
discovered before his trial. As noted above in the excerpted portion of Judge Hyman’s order, the

relationships of the jurors to other members of the community, including those related to

Applicant, were known or knowable to Applicant at the time of trial. Furthermore, as the juror

misconduct allegation formed the basis of the motion for a new trial filed October 28, 2014, even
if the Court generously applied the after-discovered evidence time provfsion in S.C. Code Ann. §
17-27-45(C), and assumed Applicant knew nothing of the allegations before that date, fhe

present application was filed well beyond one year from that filing.

Before the Court will hold an evidentiary hearing, Applicant must make a prima Jacie

showing that he is entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965),

Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Applicant has failed to make such a

prima facie showing that he is entitled to relief based on the information set forth and, therefore,
he is not entitled to an evidentiary hearing in the matter. Accofdingly, the Court shall summaﬁly
dismiss the matter with prejudice.
Statute of Limitations
The Court finds the application must be summarily dismissed for failure to comply with
the filing procedures of the Uniform Post-Conviction Procédure Act. S.C. Code Ann. § 17-27-10
to -160. Specifically, the act requires as follows:
An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A).
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‘The South .Carolina Supreme Court has held that the statute of. l1m1tatlons shall apply to

all appltcattons ﬁled after July l 1996 Peloqum v. State, 321 S C. 468 469 S E 2d 606 (1996).

A motion for summary Judgment may properly be used to raise the defense of statute of

llmitatlons McDonnell v, Consohdated School Dlstnct of Aiken, 315 S.C. 487 445 S E 2d 638;i

(1994) In addltion S C. Code Ann. § 17- 27 -70(c) authorizes the Court to “grant a rnotton by' ~
elther party for summary disposmon of [an] application when it appears from the pleadmgs |
that there is no genume 1ssue of matenal fact and the moving party is entitled to Judgment as:a
matter of law ? o | |
| _‘ | Apphcant was convrcted on March 18, 2004 and the remittitur from hlS direct appeal-
1ssued on July 6, 2007 The current appllcation was not ﬁled until May 21 201 8—well after the
' one-year statutory ﬁlmg period expired Furthermore as noted above, even 1f the Court
generously applied the time provrsion set forth in section 17-27- 45(C), such that the appropnate
startmg pomt was October 28, 2014, the apphcation was filed well beyond one-year ﬁ'om that
date as well Therefore the Court shall summanly dismiss the apphcatlon as barred by the
statute of llmitations |
Successive

| The Court finds the application must also be 'summarily dismissed ’hecau‘se it is

successlve to Apphcant s prevrous PCR application Courts disfavor successrve appllcations and ‘

place the burden on apphcants to estabhsh that any new ground raised in a subsequent

application could not have been earller raised in a previous application, Foxworth v. State 275

S.C. 615,274 S.E2d 415 (1981); Amoldv State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section

17-27-90 of the South Carolina Code states;

All gr_ou'nds for relief available to an applicant under this chapter must be ralsed in
his original, supplemental, or amended application Any ground ﬁnally
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adjudicated or not so raised, or knowingly, voluntarily, and intelligently waived in

the proceeding that resulted in the conviction or sentence or in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless the court finds a ground for relief asserted which

for sufficient reason was not asserted or was inadequately raised in the original,

supplemental, or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a «sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that “co‘uld'not
have been raised in the previous application.” Id. at 450, 409 S.E.2d at 394. If the applicant
could have raised these allegations in a previous application, then the applicant may not raise
those grounds in successive applicatidns. Id. Applicant bears the burdén of showing the
allegations could not have been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735
(1980).

Applicant’s current allegations were or could have been raised in the proceedings based
on Applicant’s prior applications for post-conviction relief; thus, the current applicatioﬁ is
successive and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to establish any
sufficient reason why he could not have raised his current allegations in his previous applications

for post-conviction relief. Therefore, he has failed to meet the burden imposed upon him, and

the Court shall dismiss the appliaction as successive to Applicant’s previous PCR application.
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| "

Pursuant to S:C. Code Ann. § 17-27-70(b); the Court intends to dismiss this application

CONCLUSION

. w1th prejudice unless Applicant prov1des speclﬁc reasons, factual or legal why the appllcatlon
should not be dlsmlssed in its entirety. Appllcant is granted twenty (20) days from the date of
.serv1ce of this Order upon | htm to show why this Order should not become final. Appltcant shall
file any reasons he may have w1_th-the Georgetown County Clerk of Court and shall serve
opposing counsel at the following address:
. Office of the Attorney General

Johnny E. James, Jr Esquire

_ PCR Division —- 15% Circuit

P 0. Box 11549

"Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the - |

Georgetown County Clerk of Court and opposing counsel wnthm twenty (20) days, and that the

Court will not consider any issues raised in his response if not so timely ﬁled and served.

* AND IT IS SO ORDERED this ____day of - , 2018,

WILLIAM H. SEALS, JR. -
Chief Judge for Common Pleas -
Fifteenth Judicial Circuit

, South Carolina
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Re-cotitacted on 11/18/2003 and served subpoena. States at the time of the in¢ident (QC\
Detiise was using her cell photie = _ .

Has retained Billy J enkin%om Attorney of Kingstree as of 10/2, He wants my notes of
her interview '

12 Has moved to new

Lives with Roger. His girlfriend was Tracy Collins and was living with her at time of
incident. '

Both victims came by his house in Green Acres on daily basis.

Recalls Jody calling him Sun evening wanted to know about Willfred and the SK. Jody
told him reported it stolen that day. It was taken on Sat by Willfred and Elton.

He afid Tray were interview 3-4 x Heard Elliott had a polygraph.

Recalls phone call from Jody late at night wanting-a ride home from Gapway Rd dirt —
Didn’t go. Jody called back. Didn’t ans. Next morning Tracy did pick him up, smoked a
blunt together. Tracy did g0 to see an attorney. Jody told her he sank the Firebird.

Says W élways has $$ and crack

RUEEE A1 KOGTHARIY DOB 8/28/1978 SSN 250-49-4139 SERVED 1281200,
6 ’ |
Georgetown SC

Now lives with father

Previously resided on Duke St, |

Was reléased by GCJ on or?a‘bout 11/8/2003

Contacted at the Georgetown county Jail on 9/23/2003

Lives in Green Acres Ttl Park. Brothers are Jason 22 and Josh 19 all live @ Green Acres.
Jody was frequent visitor to his house. Drug related — Also knows Wilfred but not Elton.

Brian Elliott and Jody worked together “crabbin” and did some drugs together ~ Brian on
.crack — lived out of his car Sleeps on W. Va Rd ‘

Denise and Jody involved in déaling drugs together.

Jody had called his brother Billy Sat night and said their had been some “drama” Billy
told him he thought the victims were both dead at this time.
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ALAN WILSON

AT'{'ORNEY GENERAL

February 1, 2019

’ s Al My
- "M;%"@ Al WAL

Barton J. Vincent, General Counsel

Attn: Jonathan Eckstrom

South Carolina Department of Corrections
4444 Broad River Road '
Columbia SC 29221-1787

Re.;, Jodv Lynn Ward, #300644‘v.' State of South Carolina -
2018-CP-22-0488

Dear Mr. Eckstrom:

Enclosed please find the Final Order of Dismissal in the above-captioned inmate’s
post-conviction case. Please serve the inmate, Jody Lynn Ward, #300644 with the order and provide
me with an affidavit of service (enclosed). '

If you have any questions, please do not hesitate to call me at (803) 734-3737.

- Si ’rely,

L g
Assistant Attorney General

JEJ/mm
Enclosure

REWBERT C. DENNIS BUILDING  « POST GFFICE BOX 11549 « COLUMELS, 5C29211-1549 o TELEPHONE 802-733-3970 « FACSIMILE §03-253-6283 |
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Office Box 21787 - Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2) of the South Carolina Rules of Civil Procedure, the Director of the South
Carolina Department of Corrections has designated ﬁ"- \D YY\ ‘ ' (Server)

as his duly authorized agent for the purpose of makmg service of the process on the below named

individual,

STATE OF SOUTH CAROLINA ) -
| o ) AFFIDAVIT OF PERSONAL SERVICE
COUNTY OF mac-ormic\( )

Onthis 77 day of F b 2018, T served the Final Order of Dismissal, on
Inmate Jody Lynn Ward, #300644 by delivering personally. and leaving a copy of the same at
McCormick Correctional Institution, /;/é' éj sy C—IC . Deponent is not a party to this action.

SCDC Server

SWORN TO AND SUBSCRIBED BEFORE ME

day of —q e__\() , 2019
@JD ﬂ/m% (L.S)

Notary Public for Soutlz Carolma

My Commission Explres q 2D - ’Q\;,

ADMISSION OF SERVICE

Service of a copy of the within Final Order of Dismissal is admitted at the South Carolina
Department  of Corrections (__ﬂA,&QothQ\Q ~ Correctional Institution),

MeCormicl . MeCormic .County,lsc this __ "7 day of

)b , 2019. _
s/ (ﬁr’/ﬁ %km/ },U[M.,/ %30 06 (/y
J Sﬁga(tfelnmate #:

20 18-CP-22-0488
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
A ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
. COUNTY OF GEORGETOWN )
Jody.Lynn Ward, ) Case No.: 2018-CP-22-00488
S.C.D.C. No. 300644, ) - e
o ) <y § E‘; )
Applicant, ) : . , ;:;ﬁ bl :\
) FINAL ORDER OF DISMISSAL 22X = =
V. . g 91. - i. ;r;
, oy Se
State of South Carolina - ) é’i :5 EC?
| ) Bm e I
Respondent. ; =m = :; |

This matter eomes before the Court by way of an app]icatioe for post-conviction relief
filed May 21, 2018. Respondent made its return on or about August 20, 2018, requesting the
application be summanly dismissed as untimely, successwe, barred by res fudicata, and for
failing to set forth a prima Jacie case of newly discovered evidence. |

| Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order. of Dismissal signed August 24,
2018, and filed August 31, 2018, provisionally denying and dismissing this action, while ngmg
the Applicant 20 days from the date of service of said Order in which to show why the dismissal
should not become final. Attached to this Fmal Order and mcorporated herem by reference is an
Affidavit of Service dated September 28, 2018, serving the above-mentioned Conditional Order
of stmlssal on Applicant. |

Applicant filed a response to the Conditional Order of Dismissal on September 18, 2018.

‘This Court has reviewed Applicant’s response fo the Conditional Order of Dismissal in its
entirety, in con_]unctlon with the orzgmal pleadings, and finds a sufficient reason has not been

shown why the Condmonal Order of D1srmssal should not become ﬁnaI

Page 1o0f3




Applicant contends the Court erred in apblying' the five-prong test for newly discovered ‘

.

evide'n_ce as articulated in Hayden v, State, 278 8.C. 610, 611 » 299 S.E.2d 854, 855 ( 1983) (citing
State v, Caskey, 273 S..C. 325,256 S.E.2d 737 (1979)). Applica_nt asserts the Court sfxould apply .
the test aé set forth in McCoy v, State, which states that “[pJrovided a claim s timélsr raised, a
new triaI.is Wwarranted on the basis of juror misconduct if it {s shown that[:]”

(1) The Jjuror intentionally concealed information; and
(2) The information concealed would have supported a challenge for cause or would

have been a material factor in the use of the party’s peremptory challenges.

401 8.C, 363, 371, 737 S.E.2d 623, 627 (2013) (citing State v. Woods, 345 S8.C. 583, 587-89,

550 8.E.2d 282, 284 (2001)). Applicant fs correct in that the five-prong test inapplit_:able as
established in McCoy, but even under ng Appli?:ant is not entitled to an evidentiary hearing,
As the. Supreme Court in McCoy no!ed,' the claim must still be timely raised. As Applicant ﬁrst
sought' relief on this ground in Qctober 2014, and as Judge Hyman rejected that effo;t upon |
finding Applicant knew .'.;1bout the “new evidence” prior to and at the time of trial in 2004, he
cannot now achieve a hearing based upon the information,

Applicant argues vociferously that Judge Hyman erred in rejecting his motion, but that
question is abpropriate for appeal, not for setting aside res judicata upon filing of a subsequent
applic;ation for post-conviction relief, Indeed, Applicant’s appeal of Judge Hyman’s order .
remains ;)ending now, just as it was at the time the Conditional Order was issued.

Further, the Court simply rejects Applicant’s contention that failure to disclose a
landlofd-tenant relationship is ‘fBLATANT Juror misconduct” as insisted by Applicant, “A prior
business relationship between a juror and a pﬁrty to the case does not as a matter of law

disqualify a juror.” Abofreka v. Alston Tébacco Co., 288 S.C. 122, 125, 341 S.E.2d 622, 624

(1986) (citing Palmetto Bank v. Rowland, 275 S.C. 38,267 S.E.2d 426 (1980)). Returning to the A

pfongs of McCoy, that a juror manages a mobile home park does not per se disqualify her from
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presiding over any trial in which a denizen of that mobile home park may be called to testify, nor:
ddes_ it appear to be a matei'ial factor in the use of a pereﬁ;ptory challenge. Applicant offers
.ﬁothing to actually -show the juror intentiopally concealed this information; but rather merely
repeatedly insists that conclusion. -

VApplic'ant protests that in his motion of October 28, 2014, hé challengeci that the same
jufo'f failed to disclose personal and family relationships to witnesses, rather than business |
relationships. .- Applicant’s protests betrays the game he aﬁempts to play updh the Court, ferreting
Aout' riew reasons well enough kliown' to him, or which could'have been known to him, throughoﬁt
the process in ofder to try'and secure new héarings as soon as the prior' effort is defeated. What

-~ Applicant condemns as deceitful wordplay projects the chatacter of his own efforts. This Court
wiil not enable Apphcant in his pattern. of harassing the jurors who convncted him.

IT IS THEREFORE ORDERED that- for the reasons set forth in the Court’s

.. Cond1t10nal Order of Dlsmlssal the Apphcatlon for post-conviction relief is hercby DENIED
AND DISMISSED WITH PREJUDICE

This Court hereby advises the Apphcant that he must file and serve a Notice of Appeal
within 30 days of the service of this Order to s‘ecure appellate review. ‘_S,ggRule 203, SCACR.
Applicant’s aftgntion is directed to Rﬁlc 243, SCACR, for the procedures following the filing and

service of the notice of appeal.

'AND IT IS SO ORDERED this 3/ _day of Decondom 20

. | . ’ . | ’__ “ = - :
: — ' . Chlef Judge for-Common Pleas
ZZZI Zﬁc—_/ -, South Carolina. - Fifteenth Judicial Circuit
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