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QUESTIONS PRESENTED

Did the Court of Appeals err in dismissing this appeal is stating that the
Court was unable to discover that any material fact or principle of law had
been either overlooked or disregarded, and hence, found no basis for
granting a rehearing or reinstating the appeal?

Did the Court of Appeals err in dismissing this appeal is stating that the
Court was unable to discover that any material fact or principle of law had
been either overlooked or disregarded, and hence, found no basis for
granting a rehearing or reinstating the appeal when in truth and fact there
were?

Did the Court of Appeals err in finding that the Appellants failed to comply
with the Court’s order dated May 2, 2019?

Did the Court of Appeals err in finding that the Appellants failed to comply
with the Court’s order dated May 2, 2019 when the order was received by
the Appellants after the deadline to comply with the order?

Did the Court of Appeals err in finding that the Appellants failed to comply
with the Court’s order dated May 2, 2019 when there was a timely return
made to Interinsurance Exchange of the Automobile Club’s motion to
dismiss left to decide?

Did the Court of Appeals err in finding that the Appellants failed to comly
with the Court’s order dated May 2, 2019 when in truth and fact the
information requested had been previously presented by the Appellants and
therefore the order was complied with?

Did the Court of Appeals err in finding that the word ‘shall’ is permissive?
Did the Court of Appeals err in not complying with Title II of the American
Disabilities Act?

Did the Court of Appeals err in not applying the doctrine of Equitable Tolling
to the Appellate Gersten’s extreme hardship due to her illness of pressure
wounds, a secondary complication from the paralysis she sustains as a result
of the collision in controversy?

Did the Court of Appeals err in not permitting the Appellants to formulate
their brief?



INTRODUCTION

This Petition arises from a dismissal of the Court of Appeals. (Appx. at 3-4). It
presents a novel question as to the ability of a judge to consolidate two matters
(cases)(a state legislative non-binding arbitration regarding property damage due
to an automobile collision and a civil action) comprised of different plaintiffs and
different defendants a;i'd only the arbitration case having perfected service at the
time of the consolidation ruling being challenged, among other things, before the
Court of Appeals. In addition, the Court of Appeals mistakenly dismissed the appeal
for a variety of reasons, misanalysing the standard of review in conflict with the
previous opinions of this Court, conflating an action at law with a question of law.
This error will give rise to confusion in any case seeking a declaratory judgment and
raising questions of statutory construction. These issues implicate the express
terms of Rule 242, SCACR, and warrant é grant of discretionary review by this Court.

This argument is further supported by In that filing, “this appeal presents both
an issue of significant public interest and a legal principle of major importance.
Those concerns remain following the dismissal of the Court of Appeals. ...this |

appeal warrants prompt consideration and final determination by this Court.



STATEMENT OF THE CASE AND FACTS

Petitioner Gersten and Respondent Carter were involved in an automobile
collision on March 19, 2015 in Chester County, South Carolina which resulted in
paralyzing Petitioner Gersten. Petitioners Gersten and Ayoub timely filed and
served an arbitration hearing under statute ... against A subsequent case was filed
adding Daniel Hubbard as a plaintiff and additional defendants were named. Judge
Gibbons made a consolidation ruling without hearing or notice to consolidate these
two actions. At the time of said ruling, the second action was not served upon
defendants causing the ruling to be void or voidable. On a timely motion to
amend...was made by the plaintiffs. On September 18, 2018 a hearing was made
before Judge Hayes however this motion was not ruled on as well as other motions
before the court and the hearing was premature because the pleadings were not
closed and the plaintiffs had submitted a timely amended complaint to which the
defendants had not answered at the time of the hearing. Judge Hayes verbally
dismissed all litigants except for Plaintiffs Heidi Gersten and Ivanka Ayoub and
Defendant Kevin Carter against the plaintiffs’ objections. Written orders were
issued on without the plaintiffs opportunity to review them for accuracy. On
Plaintiffs Gersten and Ayoub timely filed and served a motion to amend. On Judge
Hayes arbitrarily and generically denied the motion without oral hearing or legal
determination. A timely motion for appeal was'made by Appellants on. A motion to
extend time to serve brief was timely filed and served on however via a letter from
the Court of Appeals stated that Respondent AAA had filed a motion to dismiss the

same day as the Appellants therefore the Court of Appeals returned their check for

L



$50 instructing or advising the Appellants that the matter was stayed until a
decision was made by the Court of Appeals on the motion to dismiss per statute
Rule, SCACR. The date of the receiving of the motion was on however at that time,
the Respondent AAA had not paid the proper filing fee and was given time to cure
the deficiency by the Court of Appeals although rule of SCACR says that a clerk shall
dismiss the motion for failure to comply with the rules Rule SCACR see letter. A
timely return was made by the Appellants based on the date that the. On
Respondents Carter and Davis filed a motion to dismiss. During the time permitted
to file and serve a return, Abpellant Gersten suffered a series of health complications
related to a pressure wound she has been dealing with for over 4 years as a result of
being paralyzed as a result of the collision in controversy that caused the Appellants
to file a series of motions to extend time to file and serve the return. In addition the
motion was not paginated as the rules instruct and had the wrong case number. The
sole argument through the litney of information was that the Appellants had not
filed their appeal timely. The remaining respondents had not filed motions to
dismiss. One only has to study the record to find the Appellants complaining about
not receiving the documents related to this action until days after the requested
information. This course of conduct is significant because the official reason for
dismissing the appeal alleged that the appellants did not follow the rules. The
questions that Judge asked were already answered when the notice of appeal was
served and filed regardless of which date pertained to which respondent. There is
no question or debate of whether or not the return to AAA was made on time.

Carter and Davis’ return was made



CONCLUSION

As argued above, the Court of Appeals applied the wrong standard of review in
this case and failed to comply with Title II of the American Disabilities Act resulting
in harmful error to the Appellants.

The Petition for Writ of Certiorari and Appendix is due on September 24, 2019
per Order of this Court dated September 24, 2019 in said case number and therefore
is timely. ljue to Petitioner Gersten'’s extreme hardships suffered from being
paralyzed as a result of the controversy in action and the pressure wounds that
resulted as secondary complications from being paralyzed, the Petitioners hereby
thank this Court for the compassion extended in granting an additional six (6) days
of the requested twenty (20) that was requested due to the Petitioner Geréten's life
threatening illness. She is unable to sit for more than a few hours at a time and lives
without a caregiver, performing her own wound care as well as litigating numerous
lawsuits without an attorney. The Petitioner’s also appreciate the rapid response to
the request however did not receive notice of the Order until September 17, 2019 as
the course of conduct from the inception of filing as shown that the Petitioners often
receive information after the due dates issued in letters which is the crux of the
dismissal of the Petitioner’s Appeal and in the following they will attempt to explain
how the Court of Appeals misinterpreted and or misapplied laws, making harmful
errors to the Petitioner’s. With all due respect, it has been said that “Ignorance is no
excuse for the law and that non-attorneys are held to the same standards as
attorney. With that logic, then non-attorneys should be treated equally under the

law and the phrase, “What's good for the goose is good for the gander should apply.”



The official Order of the Appellate Court mistakenly states that the Appeal is
dismissed because the Petitioners failed to follow the laws laid out in SCACR. Not
only did the Petitioners follow the law, they provided the Court of Appeal with a
total of in for motions for extensions of time to make a Return to Carter and Davis’
Motion to Dismiss. There are no grants for each individual motion made. There is
one Order made on extending to and a request for three questions. The Petitioners
were ordered to produce information and received the order after the deadline of

the time to comply making it impossible to comply.

Respectfully submitted,
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