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APPELLANT'S STATEMENT OF ISSUES ON APPEAL

L. -Did/ the trial judge violate Api)ellant’s' Sixth Amendment right to a fair trial by failing

to provide the jury with-specific instructions regarding how to analyze the evidence
presented concerning the identification of Appellarif_ as the perpetrator, including

expett testimony on the subj ect?

RESPONDENT'S COUNTERSTATEMENT OF .ISS\UES ON APPEAL

Whether defense copnéel’s acquiescence at trial bars review of ﬁis charge request on
appeal? Altérnatively, ‘\‘Nas) -the fr‘ial court within his discretion to ldény Appellant’s
.réqhest for a speci?c jury instmction régarding expért testimony - of cross-racei
identiﬁce‘l‘.ci(’)n _Whén South Carolinva.t'law (ioes‘not permit jury instructions lon'the
specific facts of a case ahd wheré the Coﬁi’t_ Brovided a thorough Fihstruction on thev
law for - the credibility of witness testimony; the believability 0f7 victim’s
identification, vand explanation of E;pért" t"estirﬁ"on.y' and the manrier in Wh;ch expert

téstimony may be considered by the jufy?



STATEMENT OF THE CASE | ‘ )

Appellant was indicted for possessioﬁ of a weapon during the commission of a violent_
crime, t§vo counts of attemptéd arrﬁed robbery, armed robbery, murder, and attempted murder by
Léxington County Grand Jury (2016-GS-32-206; 213; 216; 214; 217; and 218). (R. p. 2, line 22
through p. 3, line 3; p. 6, liné"ZO). ‘Assista,nt Soliqi‘tor;s, Rhonda Pattgrson and Angela;'Mar(tin
represented the State at trial, and D'eféndant Ricky Larpont Esaw (hereinafter “Appellant”) was’
represented by atto'meyé J ason Chehoski and Elizabeth ’Fullw‘ood< (hereipafter “Defense
Counsel”). (R. p.'1). The case was called to trial before the Honorable Thomas W. Cooper, and a
jury, on October 16-19, 2617. (R. p. 1). The jury returned a guilty verdict for all charges against
Appellant. Judge Cooper, by statute, sént_enced Appellant to life imp.risonment‘for the collécfive
charges of afmed .robbery, robbéfy;":af'rﬁed 'fbbbiefy, murder, and attempfed inﬁrder. (R. p. 536,
lines 5-14). .;xppellant recei}/ed a ﬁve year senteﬁce‘ for his possession of é weapon charge, with

~all sentences to run concurrentl;}. (R. p. 536, lines 3-5). This appeal follows.

STANDARD OF REVIEW

| “Aﬁ appellate _c0urt will not feversé the trial judge’s decision regarding a jﬁy charge -
absent an abuse of discretion.” Stafe v. Mattison, 388 S.C. 469, 479, 697,S'.E.2'd 5?8, 584 (2010).
Aﬁ abuse 6f discretion “means nothing more or léss than that the ruling of the trial court was
Without__reasonable factual support, rgsulted in prejudice to the righis of appell;cmt, and therefore,

in the circumstances, amounted to'error of law.” Brfdge; v. Wyandotte Worsted Co., 239 S.C. 37,

40, 121 S.E.2d 300; 302 (1961). T ~
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STATEMENT OF FACTS
The Crime
On the night of August 9, »2015 Hector Vasquez (hereinafter “victim”), | along with his

N LN

w1fe Christy, and son, Franklin, were at their next door neighbors’ yard celebrating a baptism
(R. p. 93, lines 5/ 25) The famlly\llved in the moblle home park known as Rolling Meadows. (R.
p. 92, lines 14-16). That same night, Mr. Wilfred “Klng” Pitts, Jr. and Appellant arrived at thev
home of the Vasquez s with the intent to’ cemrmt an arme*\d robbery. (R. p. 393, line \2 through p.
394; line 25). When they .stopped the vehicle, Mr. Pitts went to one side. to reb a bystander at the
part'y.named Rafael Izaguirre. (R. p. 395, lines-14-20; p. 112, line 24 through p.- 113, li:né' 8). In

his effort, Mr. Pitts acquired Mr. Izaquirre’s cell phone and wallet:but lost his bracelet in the

- process. (R. p. 113, lines 2-5; p. 396, line 18 through p. 397, line 19; p? 419).- Appellant, who

. was drii/ing the vehicle, exited the vehicle and held a gun up to Franklin Vasquez (hereinafter

“Franklin™), asking for his money and valuables. (R. p. 123, line 11 through p. 124, line 15; p. -

412, lines 20-22). Franklin claimed he did not have anything and Victim stepped in hetween

Appellant and his son to protest Appellant’s demands. (R. p. 125, lines 9-25). Christy Vasquez

(hereinafter “Christy”) witnessed thevcdmrnotion and began to apprdach Appellant as well. (R.

p. 95, line 11 through p. 96, line 24) ' o N

‘ Appellant attempted to fire his weapon but the gun Jammed and a struggle ensued (R p

125, lines. 19-25). Franklin attempte’d o assist his father in the struggle when the gun discharged

and struck victim in the chest. (R. p. 125, line 25 throughp. 126, line 3; p. 203, lines 8-16). Upon-

; . R 5
hearing a gun shot and witnessing Appellant’s struggle, Mr. Pitts fired his weapon and grazed

. Franklin in the leg. (R. p. 126, lines 4-9; p. 398, lines3-l7)'. Both .Mr. Pitts and Appellant fled

/ r



the scene in their car. Victim was rushed to the hospital, but ultimately died from his gunshot

—

wound. (R. p. 103, Tine 5 through p. 104, line 10).
. . /

Investigation and Evidence Presented at trial

A pohce 1nvestrgatlon began, led by Detectlve John Moore, and ass1sted by Sergeant,
Miles Rawl, Detectrve Barry Sowards, and Deteotlve Adam Creech. The initial statement from
Franklin demonstrated that due to the proximity of the altercatlon he got an excellent look at the
individual who attacked and killed hlS father. (R p. 124, line 2 through p. 126, line 9; p. 133 lme
20 through p. 134, line 17). Ofﬁcers.created an initial photo lineup, reviewed separately by both
Franklin and Christy while at the hospi‘tal, but neither individual made a selection from the photo

~ \

lineup provided at that time, as Appellant had not yet been identified as a suspect. (R. p. 185, line

"2 thr\ough p 187, line 7). . T /
| A br'eakthrough' in the case carne a couple of days later. Detective Sowards‘ who manages
' the Crlmestoppers T1p system, recelved a t1p 1dent1fy1ng Rlcky Esaw and ng Pitts as the\
_individuals responsrble for a shooting in the mobile home park. (R. p. 209 line 1 through p. 211
11ne 23; p. 308, line 19 through p. 309, line 8). Admittedly, the t1p was not accur_ate as to the :
\ da\te? (noting August 11, instead of August 9) and did not have the name of the victim _cdrrect. R.
 p. 350, lrne 12 through p 351, line 9). ’Nevertheless the police investigated the tip. They then
.utlhzed photographs of both 1nd1v1duals in a subsequent lineup, presented separately to Chisty
_ ‘_ and Frankhn Vasquez (R. p. 257, line 1 through p. 259 hne 14) While Chrlsty was not able to
| make a selectlon and in her testimony admitted that she was not as close to the culprits as her

son, Frankhn was able to make a selectlon from the new lineup. (R. p. 259, line 15 through p.

260, line 1; p. 105, line 1 through p. 106, line 4; p. 135, line 6 through p. 136, line 25). By his .



. own testimony, he was able to identify Appellant in the lineup almost immediately. (R. 137, lines
N - ) : .

1-9). - o

~Investigative efforts led police.to discover that the vehicle use\d by Appellant’s girlfriend
matched the description of the vehicle that Franklln testiﬁed to seemg the nlght of the murder.'
- (R. p. 214, lines 3-16; p. 398 line 18 throughp 400, line 18). Both Mr. Pitts and Appellant were
apprehended, and both confessed to belng involved_ln the crime. Mr. Pltts, in cooperatlon with
authorities; testiﬁed at trial as to liis involvement in the crime as the perpetrator who robbed
Rafael Izaguirre. (R. p- 394, line 14 'through p- 3?6, line -l 7). He also confessed to firing his gun
at Franklin once he realized that Appellant was in trouble. (R. p.- 398, lines 3-15).’Mr'. Pitt’s-
testimony demonstrated that Appellant planned\tlie robbery and participated by holding up the
victim, which ultimately led to the murder. (R. p. 412, lines 12-13). Forensié ei/idence also
corroborated Mr. Pitt’s testlmony DNA ev1dence taken from the stolen cell phone and his lost-
. .
'bracelet both found at the scene of the crime, matched Mr. Pitts DNA R. p. 218 line 21
~ through p. 219, line 15; p. 317, line lSthroughp 318, line 4).

Appellant, upon initial .contact with police,' immediately admitted to his' invol\;ement in
the crime, when hé claimed that lie was “just the driver” and “at best you got me for accessor(y”.
) (R. p 233 lines 4- 15) These comments were offered/freely w1thout questioning while officers

attempted to read the contents of the warrant. (R p. 233 lines 4 15; p. 234 lines1- 6) Appellant

repeated his guilt as an accessory after hlS arrest as\well. Once under arrest ‘and -Mirandized,
. * R / i .

/Appellant agreed to make a forrnal statement, both orally and-in his own signed handwriting.

This statement reads.as follows:

-t

11t does not appear from the evidence that Appellant’s girlfriend, Luenetta Grayson, had any
participation or knowledge of the c‘rirne,rcommitted. Appellant simply borrowed her car.

—_

5 .
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They came to get. me from my mom’s house telling me they need a
driver, so I drove the Nissan black headed to Rolling Meadows .
because they had some Mexicans to get. So I drive them down
‘there and when they got out there, they pulled their guns out on the
-Mexican. Pitts was fighting with one, then he shot him. When
they got into the car, AJ asked him why did he shoot him. He said
that he was coming at the gun, so he shot him.\When Pitts did that,
he ¢ame back to West Columbia and I went back to my mom’s
house N ' '

N P o
(R. p. 339, line %0 through p. 340; line 5). In his statement, Appellant attempts to place hlame on
a third individual named “AJ” (aka Arthur Gene Evans, Jr.) who testified at Appellant’s trial and

denied having any involvement in the crime. (R. p. 384, lines 14-24). AJ’s absence from the

3
~

crime was confirmed by Mr. Pitt’s testimony, and Détective Creech noted Appellant"s inability
to provide details concerning Al’s alleged involvement. (R. p. ;112, lines 1-5; p. 269, line 3 -

 through 270, line 8).

In the Defendant’s caée in ch‘ief,- expert witness Dr. Dawn Mc(iuiston“t’estiﬁed fegarding
the psyc'hoylogy. behlnd eye-w1tness 1dent1ﬁcat10n Part of her testlmonydealt with the theory of -
“cross-raée bias” or “Eross-raée effect”, which she explained relates to fche premise that a
witne\ss’s lack of fam’iliarity'or exposure -toi certain races _of ethnic éroups contributes to a léss
" accurate recollection ol.r idcfltiﬁcétion of those ethriic groups-(R. p. 445, line 1 tPrough p. 446,
line 10). Dr. McQuis\ton acknowledged that if a witness has friends, neighbor’s', or classmates of
;the same race of the person they identiﬁe;d,‘ théy w/()ul;i “probably” be more _éccﬁrate in their
: : : N ~ '
idenﬁﬁcation. (R. p. 456, line’sv6-22).‘ To this topic, Franklin testified that he attends school with
Afficanr/;merican kids, had Afriéan-AmgriCan friends, some of which lived in his same -
neighborhood, and had even hung é'ut with Afﬁéan;American friends earlier that same" day. (R.

' ) : - 0

p. 138 line 16 through p- 139, line 1).



THE ISSUE AS IT WAS PRESENTED AT TRIAL

3 . X ) _

Following the conclusion. of evidence from Defendant, Defense Coun"selrequested ‘that

3

Judge Cooper give a specific jury. instruction regarding “_Cross-réce” identification. Defense

Counsel’s proposed instruction reads as follows: - , N
When a witness who is a member of one race identified a member
who is of another race, we see that there has been a’ cross-racial
identification. You may consider, if you think it is appropriate to
do so, whether the cross-racial nature of the identification has
affected the accuracy of the witness’ original perceptlon and/or

' accuracy of the subsequent 1dent1ﬁcatron

'(R. p. 466, lines 3-10). De_fen_se counsel noted that the charge was \base'd\' on upon New Jersey

e

case State v. Cromedy, 158 NJ 12, 727 A.2d 457 (1999). (R. p. 465, lines 21-25). The court .

- asked Defense counsel if he was aware that South Carolina, in contrast to New Jersey, does not

N |

permit jury charges based upon the facts of the particular case. Defense Counsel was not aware *

of the difference in\laws, and difi not press the request for the instruction further. (R. p. 466, lines

v‘ - \
11-25). - _ B
After closing arguments, Judge Cooper prov_ided thorough instructions on the State’s
obligation to prove Appellant s guilt beyond a reasonable doubt, and explamed what constitutes

J

reasonable doubt R. p. 505 hne 18 through p. 509, line 4). Judge Cooper also provided a

thorough 1nstruct10n regarding the determmatron of credlblhty, wherem he explamed to the jury
, ] :

that it was their obligation to determine the believubility of the witnesses who' testified before>

‘them, and that they .may.do so. by judging nu,rnerous' factors such’ as demeanor, hesitancy,

By
~

consistency, biases, self-interests, and "corroboration’ by other evidence. (R. p. 510, 'lfne 24

‘ through p. 511, hne 24). Pertlnent to the issue, Judge Cooper lastly provided detalled jury”

~ instructions regardmg expert witiiess testrmony and witness 1dent1ﬁcat10n These charges were -

N~

set forth as follows: _ IR



.~ You’ve heard in this particular case the testimony of an expert
- witness. Our rules of evidence ordinarily don’t allow witnesses to
testify. abotit opinions or conclusions. However, person who by
their training and by their qualifications and by their ekperienée in~
certain fields can be qualified as.expert witnesses in those
partlcular fields, and they then have the right to render opinions on
those fields in Wthh they have been qualified as experts.

You should consider any expert opinion received in evidence in
this case like any other evidence in this case and give it the weight

“you think it deserves. If you decide that the opinion of an expert
witness is not based on sufficient education and experience or if
you conclude that the reasons given in support of the opinion are
not sound or that the oplnlon is outweighed by other evidence, you
candisregard the opinion entirély, because an expert witness’
testimony is like the testimony of any other witness; it doesn’t
receive any greater weight than that of any other witnesses.

Because as jurors, ladies and gentlemen, you’ve got the right to

- believe a small portion of the testimony of a single witness,

disbelieve the larger portion of the testimony of the same witness,

or you can believe everythlng that w1tness tells you or none of

what a w1tness tellsyou. =~ : \
I ’

Now, ladies and gentlemen, an issue in this case is the
identification of the.defendant as a person who committed the
crime charged The State has the burden of proving identity
beyond a reasonable doubt, and you must be satisfied beyond a
reasonable doubt of the accuracy of the 1dent1ﬁcat10n of the .
defendant before you can conv1ct him.
: . -
Identification testimony is an expression or a belief of/ an
impression by a witness and you must determine the accuracy of
~the identification of the defendant. You must consider the
believability of the identification witness in the same way as any
other witness. \ :
You may consider whether the witness had an adequate
opportunity to observe the offender at the time of the offense, and
this can be affected by things about how long or short the time was
-available or how far or. close the _w1tness was, the lighting
conditions, whether the witness had a chance to see or know the-
person in the past. :



Once again I tell you that the burden of proof upon the State. -

extends every element of the offense charged, and this includes

specifically includes the burden of proving beyond a reasonable

doubt the identity of the defendant as the one who comm1tted the
— crime. After examining the testimony if you have a reasonable
doubt as to the accuracy of the identification, then you must ﬁnd
the defendant not guilty.

(R. p. 511 line 25 through p. 513, line 1 p. 520, line 12 through p 521 line 16) No objections
were made to the Court’s provided jury charges and Defense ACounsel did hot raise any
arguments as to the 1nsufﬁ01ency of the Court’s Jury charges

II.  The trial court properly denied the requested jury charge on the grounds that it
constituted a charge on the facts, impermissible under South Carolina law. :
Appellaht argues that": the trial court erred in ’vdeclining his requested jury_liAn_struction
‘conce‘ming “cross-race identiﬁcation-’l’; However,’ Appellant’s requested jury instruction was not
properly preserved for.appellate revie/w,- runs counter to the prohibit‘ion‘ against jury instructions -
-on matters-of faet,: as set forth by Article V, § 21, and is, in the alternative, harmless in light of -
the substahtial evidence of Appel‘laht;s ‘guilt. As such, the trial court was correct in denying
Appellant’s request for a cross-racial iderrtiﬁcation charge.-
- a. This issue was not properly preserved for appellate review.

Appellant failed to preserve this issue for appellate review. Defense Counsel in.itially
made the request for the proposed Jury instruction concermng cross -race 1dent1ﬁcat10r1
However, Defense Counsel aequiesced to the Court’s reasoning that such a ch;lrge would
constitute a charge upon the facts, impe’fmissible under South Cdrolina)law. (R. p. 465, line 21

- through p. 466, line 25)./Stdte v. Rios, 388 S’.C.i335, 341, 696 S.E.2d 608, 612 (Ct. App: 2010);'

Ex parte McMillan, 319 S.C. 331, 334, 461 S.E.2d 43, 45 (1995) (holding a party cannot

f



. _acquiesceto an issue at trial, but then complain’on appeal).

!

~  Generally, “[Where a party requests a jury charge and, after opportunity for diseussion,

the trial judge declines the charge, it is unnecessary to preserve the point on appeal, to renew the .
j . . N v P . N X
‘request at conclusion of the court’s instructions.”' State v. Johnson, 333 S.C. 62, 66, 508 S.E.2d

29, 31 (1998). While the trial court offered to make the requested instruction a court’s exhibit
following its refusal of the charge, Appellant never argned why the trial court’s instruction was

. not sufficient and did not argue why the court’s reasoning regarding factual instructiOns was not
- . . . . oy

~ k ’ R N 1 . . ‘ B . ( A
proper under the circumstances of the case. (R. p. 465, line 21 through-p. 466, line 25). Defense
Counsel failed to articulate any factual explanation to the trial court as to why this specific

instruction was needed, why the trial court’f's instruction would be in error, and failed to articulate

) . . - A . . P

the arguments now presented on appeal.

The trial court was never given an opportunity to consider and respond to the Appellant’s

r . ~

arguments that its standard charge allegedly “omitted certain ifems and failed to include any type
of. catch-all provislon.” (Appellant’s Brief, p. 11); State, v. Dunbdr, 356-S.C. 138, 142, 587
S.E.2d 691, 694 (2003). Likewise, the. trial court was not given the opportunity to hear and

decide on the issue conceming whether its pr'ovided'instruction “left the jury with the iimpression

s

that it could only con51der the factors expressly stated”, thereby g1v1ng the jury the i 1mpressmn
that 1t should not cons1der mls1dent1ﬁcat10n due to race. (Appellant S Br1ef p. 12); See Gzlchrlst
v. State, 364 S.C. 173, 178 612 S E. 2d 702 705 (2005) (holdlng that “trial counsel’s submrsswn

of the request to charge, w1th0ut any- further explanatron of l’llS pomt was- 1nsufﬁc1ent to preserve
for revrew the trial court’s failure to charge the specific language. .. In order to properly
. \ -

preserve an issue for appellate review the matter. “should be addressed to the trial court in a

an

sufficiently spec1ﬁc manner that brmgs attention to the exact error.” State v. Johnson 363 S.C.

RN

" 10



53, 58,609 S.E.2d 520, 523 (2005).

o~

- As such, the issue presented on appeal \has not been properly preserved for appellate

review. The convictions should therefore be affirmed.

b. Appellant’s requested charge is 1mperm1ss1ble under the South Carolina
Constitution.

In.Appellant’s case in chief, fDefense Counsel elicited the expert‘testimony of Dr. Dawn
McQuiston. Dr. McQuis’ton testiﬁed as to the many elements that can affect memory, and more

specifically an alleged occurrence referred to as ‘‘cross-race effect”. (R. P 436 461 p 445) She’

N

explained t}hat “cross-race” identiﬁcation can be less reliable due to the eye-wrtness s lack -of

-

familiarity with individuals of othet races or ethnicities. (R. p. 445, line 4 through p. 446, Jine
10). At.the conclusion of the Appellant’s case, Defense.counsel sought to have the court provide -
an .additional ‘ Jury irrstruction that speciﬁc‘ally instruct)ed -the jury regarding cros’s-racia‘IA
. . > : ) g
identiﬁcatioh and‘the ability for the jury to consider such a factor in its judgment of the acc\Llracy"
of eye-witness testimony, citing N-ew J_ersey caserlaw as itsvs.upport for the charge'. _The trial court

\ .

denied the jury charge request and noted that_' while NeW Jersey permits jury instructions based
on the facts of the case, South Carolina does not. (R. p. ‘466, lines 3-25). Defense counsel sought'.

- no.objection to the ruling, and did not further argue for inchllsioniof the charge or for the

i

inadequacy of the court’s charges.
The trial court was correct in its recognition that South Carolirla,' by constitutional

prohibition, does not permit a court to give jury instructions based on the facts of a case. S.C.

-

Const. art. V, § 21. Moreover, the trial court was within ifs discretion to deny the charge based
~

\
on the parameters guldmg proper jury instructions.

“Judges shall not charge juries in respect to matters of fact but shall declare the law\”?

7

. S.C. Const. art. V; § 21. “[Tlhe trial court is required to charge only the current and correct law

~

1
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~

of South Carolina.” Sheppard v. State, 357 S.C. 646, 665, 594 S.E.2d 462, 472 (2004). “The law

<to be charged must be determined from the evidence presented at trial.” State . Knoten, ,34}'7 S.C.
296, 302, 555 S.E.2d 391, 394 (2001). “Generally, the trial judge is required to charge only the

current and correct.law of Soﬁth Carolina.” State v. Zeigler,’364 S.C. 94, 106, 610'S.E.2d 859,

¢
\

865 (Ct. App. 2005). “A jury charge is correct if, when the charge is read as a whole, it contains

the correct definition and adequately covers the law.” Id. Here, the charge was a current and
\ \ . . . . .

correct statement of the law on idéntification testimony in South Cadrolina. “An appell.ate court

-~

will not reverse the trial judge’s decision regarding a jury charge absent an-abuse of discretion. -
To warrant reversal, a trial judge’s refusal to give a fequested jury charge must be both erroneous
and prejudicial to the defendant.” State v. Commander; 396 S.C. 254, 270-71, 721 S.E.2d 413,

422 (2011) “Failure to give reqﬁested jufy instructions is not prejudicial error where the

1nstruct10ns given afford the proper test for determmmg the issues.” State v. Dickey, 394 S. C
491, 512,716 S.E.2d 97, 108 (2011). -‘(‘The substance of the law is what must be charged to the
R . i _ yi .

.jury, not any particular Verbiage.” State v. Brandt, 393 S.C. 526, 549, 7113'S.E.2d'591, 603

(2011). 2

~

2 Appellant makes a 11m1ted reference to Umted States v. Telfaire, 469 F.2d 552 (D.C. Cir 1972).

- To the extent the model Telfaire charge is considered relevant to-the issue at hand, State v. Motes
considered- the modél jury instruction from United States v. Telfaire and held that there was no
error in the trial court’s refusal to charge the T elfaire model instruction. State v. Motes, 264 S.C.

- 317, 215 S.E.2d 190, 194 (1975). The Supreme Court noted that the model 1nstruct10n was:
“designed to focus the attention of the jury on the identification issue and minimize the I‘lSk of
conviction through false or mistaken identification.” Id. However, the Supreme Court found,
“The trial, and the instructions given, adequately focused the attention of the jury on the

‘necessity for a finding that the testimony identified defendant as the offender beyond a
reasonable doubt; therefore, no prejudice resulted to defendant from the failure to give the
requested instruction.” ' Id. Here, the Court provided explicit instruction to the jury that identity
must be proven by the State beyond a reasonable doubt. (R. p. 520, line 12 through p. 521 line
16). Moreover, Telfazr concerned a case reliant up on the identification evidence of a singular
witness. Here, there is substantial ev1dence 1ndependently demonstratlng Appellant’s guilt, and
corroborating the eye w1tness testlmony '

s

‘12 . s . ./\'



Most importantly, this Court has already ruled in this matter,i holding that a cross-racial

- Jury charge is “improper 1nstructions into matters of fact or comments on the weight of the
¢

- - ev1dence 2 State v. Green, 412 S. C 65 77 770 S.E.2d 424, 431 (Ct. App. 2015) In State v.
Green the Court considered Green s proposed Jury mstruction that 1nstructed the Jury to

consider issues implicated by cross-racial identifications; spe01ﬁcally, that [1]dent1ﬁcation by a

AN

— person of a different race may be less reliable than identification by a person of the same race.”
l - . ’ . .

Id. at 428-29. Our Court of Appeals in Green denied the requested'»charge, and,\‘ instead provided
the standard identification charge. Id. The court in Green ruled that the provid"ed' instruction vyas

proper and that the trial court properly 1nformed the jury that the State had the burden to prove ~

/

beyond a reasonable doubt the 1dent1ty of the defendant. Id. at 430. Lastly, and controlling in the

matter at hand, the court in Green ruled that the requested charge constituted “improper
instruction into matters"of_ fact or comments on the weight of evidence,”-in conflict with Article

V of the South Carolina Constitution. Id: 56'43 . .' o N
Appellant’s case is indistinguishable as to the matter of jury charges concerning cross-

[ ' - ‘ ' . . . .

racial identiﬁcation. There is no error of the trial court, and certainly no abuse of discretion in
. N ’ . ) ) . ) l .

denying the requested charge. ‘The conviction and sentence should be affirmed.

a. Alternatively, any error by the trlal court in denying the contested Jury charge was
. harmless. - v - ; :
N k ‘ . .
In the alternative to Respondent’s above arguments, any’ alleged error in denying the .
requested charge is harmless in light of .the evidence presented at trial. The’c_onviction and -

’ ) s

- sentence should be affirmed.

~

“When considering whether an error with respect to a jui'y instruction was harmless, we.- -

~ must ‘deterndine beyond a reasonable doubt that the error complained of did not contribute to the
‘ _ - . ) ._
Verdict.”” State v. Middleton, 407 S.C. 312, 317, 755 S.E.2d 432, 435 (2014) (quoting State v.

2 - 13
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Kerr, 330 S.C. 132, 14445, 498 S.E.2d 212, 218 (Ct. App 1998). “’In maklng a harmless error
)

analysis, our 1nqu1ry is not what the verd1ct would have beenJhad the Jury been given the correct

charge, but whether the erroneous charge contributed to the verdict rendered.”” Id. _

Here, the jury was not solely reliant upon the accuracy of Franklin’s eye-witness

identification of Appellant. In addition to Franklin’s confident selection, Appellant provided an

- oral and signed written confession to his knowledgeable involvement in the armed robbery,

albeit allegedly only as a driver. While this confession would beindependently sufficient for a
conviction under a “hand of one/hand df all” theory (See State V. Laﬁgley, 334 S.C. 643, 649,

1515 S.E.2d 98, 101 (1999)), the evidence presented by the State also included a full and detailed

confession from Mr. Pitt’s as to his 1nvolvement in the crime that also detailed Appellant S

ifivolvement. This confession was substantively equivalentpto~ Franklin Vasquez’s testimony. .V

The State’s case also included corroborative DNA evidence that supports Mr. Pitt’s testimony
. __ 4

3

and a niatching. eye-v‘vitness' .de‘scripti’on of Appellant;s glrlfriend’zs” vehlcle, which Mr. Pitt’s

testified was used-for the crim_e.
\

Moreover, the court’s instruction concerning the accuracy of eye-witness identification

L~ ' / .
was broad- enough not to discourage the jury from considering the elements discussed by

' Appellant s expert w1tness “The breadth of the charge as whole placed the jury on notrce that

they could consider all matters presented at tr1al and the court s expert witness instruction
speciﬁcally instructed them to consider and give weight to su‘ch testimony as they see fit. Cf.
State v.‘ Hughey, 339 S.C. 439, 452, 529 S.}Z.2d 721, 728 (2000), overruled on other grounds by

Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009))(holding that the trial court did not err in

refusing jury instruction that would provide specific examples of legal provocation, wheré the_ -

broad and accurate recitation of the law was sufficient.).
v S ' .

~ _
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g
The evidence presented at -tfial«again§t Appellant was substantial, and the denial of cross-
; et , ; .
racial identification jury charge was harmleés, if found to be in error. The conviction and -

sentence should be affirmed. v \

CONCLUSION

~

For all of the foregoing reasons, it is respectfully submitted that the judgment, convictidn,

and sentence of the trial court should be affirmed.
J - . .

- Respectfully submitted, .

. o S ALAN WILSON
: ‘ _— Attorney General

- W. JEFFREY YOUNG -
' ' N Chief Deputy Attorney General *

DONALD J. ZELENKA
Deputy\ Attorney General

N

- MELODY J. BROWN -~
Senior Assistant Deputy Attomey General

W. JOSEPH MAYE ‘
oL : * Assistant Attorney General

SAMUEL R. HUBBARD, III
Eleventh J udicial Circuit 'Solic;itor

W seph Maye. { /

~ - © Office of the Attorney General -
o P.O. Box 11549
- Columbia, SC 29211
- (803) 734-6305 N A

O : - ATTORNEYS FOR RESPONDENT

March 5, 2019 - . S



STATE OF SOUTH CAROLINA

In the Court of Appeals
Appeal from Lexington County E ‘&o
The Honorable Thomas W. Cooper, Circuit Court Judge 4 %
OS‘C 4’? i
Co,,
Yy (4
THE STATE, 0/'40
RESPONDENT,Jg
%
V.

RICKY LAMONT ESAW,

APPELLANT

Appellate Case No. 2017-002213

CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Final Brief of Respondent complies with Rule 211(b),

SCACR, and the April 15, 2014, Order of the South Carolina Supreme Court entitled “Revised

Order Concerning Personal Identifying Information and Other Sensitive Information in Appellate

Court Filings.”

This 5™ day of March, 2019.

W.JOSEPH MAYE
Assi§tant Attorney General

ATTORNEY FOR RESPONDENT



