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‘ST'ATEM]*_IZNT OF ISSUE ON APPEAL '
In this sexually violent predator case, whether appgllant’s rights fd-a'féir and irﬁpaftial
- jury under the federal and vs.tat;: constitutions and state statutory 'law were violated when the trial
judge refuseld to strike for c;{use jurofs who declared during voir dire their belief that pedophiles -

could not be rehabilitated and two of those jurors served on appellant’s jury?



STATEMENT OF THE CASE

Before appellant’s release from prison after serving his entire sentence, the State initiated
this sexually violent predator prosecution against appellant Charles Sulliven and rhe case was
called for trial on July 25, 2016, before the Honorable Tanya A. Gee and a jury. R. 1.
.Cl.lristopher‘ A. Morrow represented the State. R. 1. James K. Falk represented appellant. R."l.
The jury found appellant was a sex'u.ally}violent predater and Judge Gee ordered him cornmitted.

R.523,1. 4 — 528, 1. 13. This appeal follows. -



ARGUMENT

In this sexually violent predator case. appellant’s rights to a fair and impartial jury under

the federal and state constitutions and state statutory law were violated when the trial judge

refused to strike for cause jurors who declared during voir dire their belief that pedophiles could

not be rehabilitated and two of those jurors served on appellant’s jury.

Sullivan’s Defense of Rehabilitation
Pedophiles are the most reviled people in our society. See Dara L. Schottenfeld,

Comment, Witches and Communists and Internet Sex Offenders, Oh My: Why it is Time to Call

Off the Hunt, 20 St. fhomas L. Rev. 359, 3,82 &'n.170 (Winter 2008) (“Our culture views sexual
offenses involving children as be‘i‘ng the wofst\i'rr‘laginable crimc—wofse, even, than murder.”).
When it enacted the SVP Act, the Legislattire went so far as to iﬁclude a s\ente-nce in its findings
to assure ménfally ill persons they were not being lumped into a category with child molesters.
See S.C. Code § 44;28-20 (“The civil conimitment of sexually violent prédators is not intended
to stigmatize the mentally jll community.”). |

In a prosecution under the Sexually Violent Predator Act, the State cén request a jury trial
even if the defendant wants a bench trial. See S.C. Code Ann. § 44-48-90(B) (“Within thirty
days after the determination of probable céuse . . . the person or the Attorney General may
request, in writing, that the trial be before a jury.”). As obsell'vedv by a former Chief Justice of our
Supreme Court during an oral argument, trying SVP cases before a jury is like shooting fish in a

barrel. In the Matter of Christopher Taft, Oral Argument held April 9, 2015, available at the

Supreme Court’s Video‘ Archive, 'http://www.sécourts.org/SCvideo/indexArchived.cfm. The

Attorney General requested a jury trial in appellant Charles Sullivan’s case. R. 580.



Sullivan’s SVP trial attracted media ;:ovlerage. R. 296, 1. 5-10. R. 338, 1. 10-24. The

" Attorney General told the jury in his opeﬁing statemeht that Sullivan was qonvicted of eighteen
sexual offenses. R.. 115, 1. 6-10. The State’s first Witnéss, psychologist Dr Marie E. Gehle,
testified in great detail (approximately 72 pages. in the transcripf) about Sullivan’s cfimes and
multiple victims. R. 126, 1. 7 — 198, 1. 11." She told the jury that SLED’s “very very detailed
investigation” of Sullivan led to “54 charges involving 19 victims.” R. 147, 11. 14-19.‘ Sullivan
was a former basketball coach at Cardinal Newman High School, was involved with Carolina
Children’s Home, and even worked for the Fifth Circuit Solicitor and thé Attorney General. R.

145, 11. 15-19. R. 204, 11. 10-15. | |

Playing to a jury’s Worsf fears, the Att;)mcy General asked vDr. Gehle whether Sullivan

was “a wolf in él;eep’s clothing” and she responded5' “that seems to be én ac;:urafe description.”
R. 206, 11. 3-5. The Attbrney General made “woif in sheep’s clothing” thé repetitive theme of his
closing argument, repeating some version of this phraSQ at least seven times. R. 484, 1I. 10-24.
R. 485, 1. 1-5. R. 486, 1. 23 - 4A8,7, 1. 13. R. 4‘91, 11. i0-21. R. 496, 1l. 19-25. The Attorney
General even told the jury that Sullivan wearing a prfson jumpsuit during the trial was “a
strategic decision” and Sullivan had “done his best to conceal himself and strap on that sheep’s

clothing, but you’ll see and you have seen this week that he is a wolf.,” R. 491, 11. 10-21.

Sullivan at no point denied that hé committed sexual crimes against children, but
attempted to show the jury‘ that he made every p.o‘ssible effort to rehabilitate himself while he
served his time. R. 382, 1. 23 — 466, 1. 22. In his opening statement, Sullivan’s attorﬁey made
rehabilitation the focalvp.oint of his defénse. R 11"7, 1. 16 =120, 1. 5. Defense counsel asked the
jury to view Sullivan’s life. as a play in three acts, with Act One containing “awful things.” R.

117, L16-1 18, 1. 14. Defense counsel then told the jury that Act Two “héppened while he was



in custody because Mr. Sullivan did everything he could grabbed every piece of rehabilitation,
every training course, any kind of self-development lclasses, character classes, sex offender
awareness classes.” R. 118, 1. 15-21. He further told the jury, “The biggest story here though is
the rehabilitation. When..you listen to our .witnesses, you’re géing to see that he has rehabilitated
himself.” R. 119, 1I. 17-19. Arguing that Sullivan had spent eighteen years in custody getting
treatment, defense counsel told the jury that Act Three of Sullivan’s life was in their hands. R.
120, 11. 1-5. Defense coﬁnsel repeated this theme in closing argument. R. 509, 11. 2-3.

Dr. Gehle diagnosed Sullivan with pedophilia. R. 216,> 1l. 4-10. Dr. Gehle testified that
pedophilia.is “thought to be [an] enduring disérder,” but can be freated “with somebody who is
very 4invested in treatment and is willing to give up somethihg that gives them a lot of arousal.”
R. 217, 11. 9-15. | |

The Attorney General asked Dr. Gehle aboﬁt the treatment Sullivan received while he
was serving his time for his convictions. R. 209, 1. 4 —210; 1. 15 . She said that Sullivan did not
beneﬁ£ from treatment because she beliévéd he denied and minimized his offenses during their

interview. R. 210, 1l. 2-15. She also claimed that the freatment offered by the Department of



Corrections is “insufficient.”l R. 210, Il. 2-1_5.”Dr. Gehle first noted Sullivan’s participation in
treatment during 2000 and 2001. R. 209, 1. 4 — 210, 1. 15. She said he also underwent treatment
in 2015, but had spoken to the therapist who des_cribéd Sullivan as‘ “manipulative with staff.” R.
209, 1l. 11-15. Dr. Gehle also testified that Sullivan “convinced anothe_r therapist to hold sex
offender groups without her knowledge” and that this program was.dismahtled. R. 209, 1L. 15-
19.

The Attorney General’s 'second witness continued Dr. Gehle’s attempt to portray
Sullivan’s desire to get sex offender treatment duf.ing hlS long incarcveration as sinister. R. 266, 1.
5 —269, . 21. The Attorney G‘eneral called Sylvié Iioberts, a social worker employed by the
Department of Corrections, to testify that Sullivan “ﬁlagiarized”'sex offender treatment manuals

‘to use at the Allencliale' prison. R.‘ 2‘66,,11.. 14723:- The following colloquyl occurred during
Roberts’ direct-examination: - |
Q. So someone esse’nﬁally stqle your material; is fhatfright?
A. Yes.
Q. So after you reviewed the material what was your next step?
A

. The next step was that I Spoke with my division director Mr.
Dubose and we had a cease and desist order for that material to
be used at Allendale. Deputy Director Sandra Barrett was
notified and through her office, through the office of program

I Dr. Gehle’s opinion about the quality of treatment in the Department of Corrections is
interesting because the Attorney General filed a.-motion in limine “to prohibit any reference as to
-the details of any and all future treatment Respondent would receive if committed to the Sexually
Violent Predator Program.” R. 583 — 586. During argument on this motion, the Attorney
General told the court that Dr. Gehle was not involved in treatment at the “SVP Treatment Unit.”
R. 17, 1. 19-22. Near the end of Dr. Gehle’s direct-examination before the jury, the Attorney
General asked Dr. Gehle a series of questions whether anything but commitment would require
Sullivan to take sex offender treatment and whether his plans to avoid reoffending were
sufficient. R.221,1.4—-223,1. 19. She testified in the negative. R. 221,1.4—-223,1. 19.
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at the Department of Correction that program was cease and
desist with.

. Q. Were you able to conclude what individual stole your material
and 1n1t1ated this program?

Yes.
Who did it?

It was Mr. Charles Sullivan.

SRS

During the time that this program existed at Allendale, this
[rogue]2 program being operated by Mr. Sullivan, did he ever
~ask to be included in your -program that was authorized by the
Department of Corrections?

A. No, Sir.

Q. Okay, Did Mr. Sullivan enlist the aid of anyone to help them
in creating this program from your stolen materials?

A. Yes, he had ask a Dr. Charlotte Taylor from Charleston to be
‘the group leader of this material as well as himself. The
warden paid and also the associate warden of Allendale to
include a clinician at Allendale for mental health.

R. 268, 1.1-269,1.5 (empha_siS'added)-. When Sullivan testified, he indeed admitted that he
enlisted the aid of the warden of the prison, a chaplain, and a clinical psychologist to provide sex

offender treatment at Allendale.3 R. 437, 1. 20 — 445, 1. 14. The clinical psychologist, Dr.

Charlotte Taylor, testified on Sullivan’s behalf about the work she did with him and other sex

2 This word appears in the transcript as “road.”

3 Sullivan explained that soon after he was incarcerated, he applied for sex offender treatment,
but “heard nothing.” R. 398, 1. 10 — 400, 1. 6. He filed a grievance, eventually appealing his -
request for treatment to the South Carolina Supreme Court. R. 398, 1. 10 — 400, 1. 6. As Sullivan
explained, he “was just looking to get access to the program. Instead of putting me in the
program which would have cost them nothing, they hired outside counsel to'defend that suit.” R.
398, 1. 10 — 400, L. 6. See Sullivan v. South Carolina Dep’t Corr., 355 S.C. 437, 586 S.E.2d 124
(2003) (holding that denial of Sullivan’s request for enrollment in sex offender treatment did not
implicate a liberty interest and therefore was not rev1ewable by the administrative law court).
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offenders at Allendale prison. R. 348,1.17-363,1. 6. Dr. Tayior testified that treatment helped
Sullivan and felt he couid be féleased into the community. R. 363, 1. 10 - 365,1. 23. |
Sullivan testified ext'ensigfely abopt’ the sex offender treatment he tobk while imprisoned.

R. 394, 1. 24 — .399, 1. 22. He succ;essfully completed the first phase of the Department of
Corrections (“SCDC”) treatrﬁént program. R. 394, 1. 24 — 399, 1. 22. ‘After béing denied entry
into the second phase of SCDC’S treatment }‘)rogram, a psychiatrist on contraét with Lieber
treated Sullivan from 2003 until 2006. R. 400, 1. 7 — 403, 1. 2. At Ridgeland prison, Sullivan
sought out a counselor tc; help continue his treatrhent. R. 404, 1. 15 — 405, 1. 10. He completed
Sylvia Roberts’ class with a 93 average. R. 406, 11.12-15. R. 274, 1L 3-18.

 Sullivan also testified about his plan to prevent reoffending. R. 455, 1. 8 — 466, 1. 22. He
planned to spend his first year in a group home in Spartanburg with Jump Start. R. 455, 1. 8-19.
Jump. Start had sex offender ;[reatment arranged for Sullivan with a doctor in Spartanburg. R.
455,‘ 1. 16-19. Hé plahnéd to participate in a twelve-step-‘peerlgccountability program called
Celebrate Recovéry. R.‘455, 1. 19-25. Sullivan also expiained that he could now rely on his
family and friends because they knew of his offense.s and he‘ ﬁo longer had an.ything to hide. R.
456, 1. 6 — 466, L 22. He also explained the registration requirements for sex offenders,
including that he must give all of his computer passwords and codes to the sheriff’s department.
R. 456, 1. 25 — 459, 1. ,148. The jury took a little over an hour to declare Sullivan a sexually
 violent predator. R.522,1.4-523,1.3.

Voir Dire and Jury Selection

The court ultimately sat two jurors who initially said that pedophiles could not be
rehabilitated. R.41,1.5-43,1.8. R.93,1.2-95,1.7. R. 587 —590. Sullivan moved to strike

these jurors for cause and his motion was denied. R.52,1. 18 —=53,1.17. R.95,1.22 — 96, 1. 13.



Sulliyan toldthe court that he had ‘-‘no chance with those people. They’re already pre-disposed
1o say you have to send him‘away'and I can list those name‘s."’ R. 52, 1. 18 - 53, 1. 17. The
~ Attorney General b'ur'ged the court to br,ingg these. jurors forward to determine whether they could :
befair and inrpartial despite their responses. R: 353, 11. 12-23. Ultimately,,tw_‘o of these jurors,
#198 and #97, sat on Sullivan’s jury. R.41,1.5-43,1.8. R. 93;1. 2-951.7. R 587 — 590.
Sullivan used all of h.is peremptory strikes on other jurors who said pedophiles couldv not be
rehabilitated and were niot excused by the court (jurors 83, 176, 278, and 264). R.41,1.5-43,1
8. R.93,1.2-95,1.7. R. 587 — 590. o - |

During voir dire of the jury panel, the‘trial judge asked, “[Dv]oes any mernber of the panel
believe that a pedophrle can never be rehabilitated, if so please stand? All rlght let’s start in
~ the front row from left to rlght ” R. 41, 11 5- 11 (emphasrs added). Fourteen | Jurors stood for- |
this question. R. 41, 1.5 -43,1. 8. The court then asked whether any member of the panel or
their families had been the Vretim of a senual assault.' R. 43, 11. 8-16. Multiple members’ of the
panel came for\uard to discuss theirvindividual, eircumstances. R.43,1.15-52,1. 14.

The Jurors Sullzvan Excused with his Peremptory Strlkes '

Juror #83 responded that he did not beheve pedophrles could be rehabilitated and that he

had a famrly member who had been sexually assaulted R. 41,1, 5—43, 1. 8 R.49,1.23 - 50, L.

16. Juror #83 said his wife was raped when she was fourteen years old and twenty years later

she still saw a psychologist' and it vtfas painful for her to have sex. R. ‘50 1. 1-5. He said he

could be fair desplte his wife’s troubles." R. 50 1. 6-16. When questloned 1nd1v1dually about his

response to the pedophlle questlon Juror #83 reversed h1s earher stance and sa1d pedophrles

~could be rehabrhtated and that he could be fair. R 62, 1. 14 63, 1. 3. Sulhvan used his first

peremptory strrke on thrs Juror R.93,1.2-95, 1 7 R. 587 —590.



Juror #176 previously rold the codrt that her sister in Atlanta “was raped', slit and left for
deeid.” R. 35, il. 12-18. She then told the court that her sister’s rape would not affect her ability
- to be fair arrd impartial. R. 35, 1l. 12-22. Juror #176 also 1stood when asked whether anyone
believed pedophiles could not be rehabilitated. R. 42, 11. 14-16. When the triai court brought
Juror #176 to individually question whether she could be fair despite her answer to the pedophile
question, she initially asked, “Can I say I’'m undecided?” R. 59, 1. 22 ~ 60, 1. 5. The court
further questioned her and she ﬁrlally' responded that she could be fair because she did medical
transcription and “every word hangs on everybody’s—what’s important in Someone life.” R. 60,
1. 6-14. Sullivan used his second peremptory strike on this juror. R.93,1.2-95,1.7. R. 587 —
590.

Juror #278 stood when asked if she believed pedophiles could not be rehabilitated. R. 42,
11. 10-11. When the court questioned her individually, she first responded, “He needs to continue
to have treatment.” R. 56, 1l. 23-24. The court then told her the questron was whether that
tredtment needed to be in a secure facility and she responded, “He does, yes, always.” R. 56, L.
25-57,1. 2. The trial judge responded, “You believe that he does?” and Jurer #278 responded,
“Yeah, unfortunately.” R. 57, 1l. 3-4. The trialp judge continued to questiorr Juror #278 and she
answered that Sullr\/arr needed treatment, then thart she “can’t tell you one wdy or the other. I've
never done this,” then she would “work orr” being fair; but “I can’t prondise anything,’?‘and
even‘rually landed on “It’s only fair that everybody gets a crrance, so I will say it that way.” R.
57,1. 6 — 58, 1. 20. Sullivan used his third peremptory strike on this juror. R. 93,1.2-95,1. 7.
R. 587 —590. | | |

Juror #264 stood when asked if she believed pedophiles could not be rehabilitated. R. 43,

1. 4-6. When the trial court asked her individually whether she could be fair and impartial and
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follow the law, she replied, “Yes and no.” R. 63;'11. 4-13. The court asked her why she
responded that way and the juror said, “Yes, I will be able té tell the truth on this case, but, no, I
be feeling like something weighing mental.” R. 63, 1. 14-18. The judge then asked her twice
whether’ she would be fail_r or “bias[ed.]” R. 63, 1l. 19-24. Juror #264 said, “T’ll be fair.” R. 63,
1. 19-24. The trial judge further inquired about what would be in the juror’s heart and she
responded, “And in my heart, I would be bias. I would be bias.” R. 63, 1. 25 — 64, 1. 6. The
court then asked her a series of questions about Whether she would be able to “divorce” what was
in her heart and follow the court’s instructions and the juror ultimately replied that she would. R.
64, 11. 7-22. Sullivan used his last peremptory strike on this juror.4 R.93,1.2-95,1. 7. R. 587
- 590.

" The Jurors Sullivan Could Not Strike

The two jurors who said that pedophiles could not be rehabilitated wﬁo sat on Sullivan’s
jury were Juror #198 aﬁd Juror #97. R. 41, 11. 22-24. R. 43,1l 7—:9-.V R.93,1.2-95,1:7. R. 587
—590. The trial judge asked Juror #198 individually whether she could be fair ar‘ld impartial and
bshe said she could. R. 59, 1l. 3-21. Similarly, when Juror #97 was asked whether she.could be |
~ fair and impartial she replied, “Uh-hqh,” which the jucige confirmed was an afﬁrmativé response.
R. 60, 1. 17-61,1. 6. After the jury Wés selected, trial counsel stated that he wanted to preserve
his objections to certain jurors and the trial judge responded that his objection Qvas“‘preserved for
the record unless there’s anything that you want on the record that hasn’t been put oﬂ the record.
I believe all of your objections were placed on the record.” R. 95, 1. 21 — 96, 1. 5. Trial counsel

re'sponded, “And some of those jurors have been seated.” R. 96, 1l. 6-7. The court then stated,

4 Also included in the group from which the parties selected the jury was Juror #179, who related
to the court that he once told a child molester that “he was going to burn in hell for that” and he
“might be predisposed to judge that way.” R. 46, 1. 20 — 47, 1. 6. The Attorney General used a
peremptory strike on Juror #179. R. 93,1.2-95,1. 7. R. 587 — 590.
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“That’s correct. Your objections are renewed at this tirrie, just want to make sure you don’t have
anything additional thét you want to argue if there’s—you stand on what you argued before
then—" and trial counsel responded that he did not have “anything to add to my old arguments.”
R.96,1L 813,

The Trial Jzidge Erred in AZlowin,q Jufors Who Indicated They Could Not Be Fair About the

Central Issue in the Case to Sit on Sullivan’s Jury

Jurors #198 anci #97 both speciﬁc_ally answered that pedophiles could not be
rehabilitated, but later answered general questions about their ability io be fair with general
assertions that they could be fair. Here, the trial judge allowed general-assertions of fairness to
prevail 6ver specific statements indicating unfairness on the central issue before them. Unlike
other areas of the law, where specific .statements control over general statements, jury selection_
too often allows the ‘talism'anic recitation of general fairness to prevail over specific indications

of unfairness. See, e.g., Mims v. Alstori, 312 S.C. 311, 313-14, 440 S.E.2d 357, 358-59 (1994)

(finding specific statute addressing appeals of involuntary commitment orders controlled over a
more general statute). Given that the subject matter of a sexually violent predator action is one
where, as a matter of law,; we know juriés struggle being fair, the trial judge erred in allowing

these two jurors to decide whether Sullivan had been rehabilitated and could go free or would be

f'remanded indefinitely to the clutches Qf_-the SVP program. See State v. Nelson, 331 S.C. 1, 501
S.E.2d 7i6 (2005) (holding admissibility of propensity evidence in sexual abuse case required
reversal). | |

Our evidence law does not trust jurors with propensity evidence. See Rule 404, SCRE.
Rule 404 excludes char_acter evidence offered to prove action “in conformity” with a person’s

character. Id. In Nelsori, the Court recognized the great danger of propensity evidence in cases

12



involving sexual abuse of children. Nelson at 6-15, 501 S.E.Qd at 718-23. Nelson was accused

of molesting children and the State admitted his members'hip card in the Punky Brewster fan club
and photos of young girl;. 1d. The Court held ;[his evidence “cle?arly inadmissible” as propensity
evidence used to show the‘d'efend'aﬁ‘t was a pedophile.. li T}:ie Court reversed Nelson’s criminal
coniliction. Id. The C(;urt’s omission of a- haffnless'error a:nalysis further demonstrates the
prejudicial impact éf e\}iden;:é a defendant is a pedophile onajury. Id.

‘But of course, Nelson was a criminal case and this civil casé is, by definition, about
Sullivan’s propensity to commit sexually violent acts in the future. S.C. Code Ann. § 44-48-
30(9) (defining “Likely to engage in acts of sexual violence” as meaning a “person’s propensity
to commit‘ acts 6f svexual.viol_enlce, is of suchra. degrée; as to pose a menace to the health and safety
of others”). A jufy in a ¢riminal c‘ase is incompe‘;en‘; to hear propeﬁsity evidence, buf ajuryin a
sexually violent‘predator case musf hear propensity evidence. |

Sullivén knew he was starting his trial .behind this eight-ball. He attempted to make his
jury as fair as possible by weeding out those jurors who believed pedophile.s cannot be
rehabilitated. The trial judgé left many of these jurors on:hi's panel anll he usca his p'erémptory
strikes on the worst of theée jurors. 'Twok still made it on Sullivan’s jury by sj[ating- they could be
fair and the trial judge impro’pérly accepted thé»ir:‘ géner'al'claims.

Both the state and federal constitutions ggarantée the right to an impartiél jury.- S.C.
Const. Art. I, § 14 (“The right of trial by jury shall be presex;\ied inviolate.”); U.S. Const. amend.

VII (“In Suits at common law, where the value in controversy shall exceed twenty dollars, the

right of trial by jury shall be preserved. . . .”); In the Matter of Chapman, 419 S.C. 172, 179-80, -
796 S.E.2d 843, 846;47 (2017) (holding that the due procéss clause of the Fourteenth'

‘Amendment applies in SVP cases). South Carolina also statutorily guarantees litigants in civil

13



cases an impartial jury. S.C. Code Ann. § 14-7-1050 (“[I]n all civil cases any party shall have
the right to dg:niand a panel of twenty competent aﬁd impartial jurors from which to strike a
jury.”). Seating a jury with two membérs who believed that Sullivan could not be rehabilitated
denied him the right fo an irvnpart‘ial _] ury.

The State will undoubtedly cite a long list of cases holding that the excusal of jurors is

within the trial judge’s discretion and refusing to reverse when a trial judge relies on general

statements of fairness by the challen.ged juror. See, e.g., Abrofreka v. Alston Tobacco Co., 288
S.C..122, 125, 341 S.E.2d 622, 624 (1986) v(“Sinée all challenged jurors affirmatively stated they
could give the parties a fair trial, there was no abuse of discretion.”). Bbth Juror #198 and Juror
#97 answered the t;iél court’s bbiler—plate questions that they could be fair.

Acceptance of these rote general statemenfs was error in the face of their specific
assertion that they had a.preconceived bias against Sullivaﬁ on the trial’s central iséue. In State
v. Saunders, 992 P.2d .951, 961-65 (Utah 1999), the Supfeme Court of Utah 'fhoughtfully
addressed a trial court’s acpeptance of a juror’s general assertion of fairness. The court described
what it called a “stark little exercise”. as “the all too prevalent practice of avoiding any real
inéluiry in‘to.possible bias by a trial judge’s asking é prospeétive jufor_ if he or she could decide
the case fairly and follow the law givevn by the judge aﬁd then taking a. prospective juror’s
affirmative answer as dispositive. of the issue of bias.” Id. "fhe cdurt said the.“stark little
exercise” was “iﬁadequate for ferretihg out bias.” Q The trial court here engaged’ in;nothing
more than the “stark little exercise” after hearing these jurors could not be fair.

“Ruling that a prospective jurof is qualified to sit simply because he says he will be fair

ignores the common-sense psychological and legal reality of the situation.” Id. The court held:

We now make emphatically clear that a juror’s statement alone that
he or she can decide a case fairly pursuant to the law given by the
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trial court is not a sufficient basis for qualifying a juror to sit when
the prospective juror’s answers provide evidence of possible bias
and the trial court does not allow further questions designed to
probe the extent and the depth of the bias. Preventing such further
inquiry and concluding the issue by taking a juror’s conclusory
statement that he or she will not be affected by a particular
attitude or will decide the case fairly is not sufficient.

Id. at 962 (emphasis added)..

In this case, the court accepted the jurors® conclusory statements that they could be fair
without any further examinatién. SoutH Carolina, unlike the vast majority of. jurisdictions, does
not allow attorneys to conduct voir dire. After first hearing the jurors had a specific bias that
went to the heart of the caée, the court erred by accepting the jurors’ general acquiescence to
boiler-plate fairness questions.. The court’s ruling ..for'ced Sullivan to use his peremptory strikes
on jurors who should have been stricken for cause. The trial court repéatedly pressed these

jurors who initially revealed their bias to give conclusory answers that they could be fair. As we

know from Nelson, evidence of pedophilia is highly prejudiéial and all of these jurors said that
pedophiles cannot be rehabilitated. The Court erred in refusing to excuse these jurors and
Sullivan was prejudiced by expending peremptory strikes and their service on his jury. Sullivan

did not receive a trial by an impartial jury and this Court should reverse.

15



~ CONCLUSION

For the foregoing reésons; this Court should reverse and remand this case for a new trial.
’ DaVid Alexar;l:/ -
‘ Appellate Defender

ATTORNEY FOR APPELLANT - -

| This 3rd day of July, 2(5*1 8.
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