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- STATEMENT OF ISSUE ON APPEAL

1. Whether the revocation judge erred when he concluded that the extension of
probation to the full five years should have been calculated from the date of the
judge’s order, or from the last day of the initial period of probation?



: STATEMENT OF THE CASE

On June 6, 2013, the Appel_lant appeared befbre the Honorable DeAndrea Benjamln and
~ pled guilty to two counts of burglary in the second degree.. He was given a youthful offender
' Sentenee not to exceed six years, but suspended to probation for"three years, all to be run .
 concurrently. (R.p. 22-p.23). |
On May 4,' 2016, the Departrnent of Probation, Parole and Pardon Serviees (Depannrentl
' .issued a _citatien alleging several violations, including positive drug testvs,l' failure to work at a lawful
_ occupation ' and failure to refraln from the violation of federal, state or local laws..'The citation was
‘ served on the Appellant on May 18, 2016 (R p. 14 -p. 15) |
The Appellant appeared before the Honorable Frank Addy, Ir. ,on September 23, 201 6 for - |
a hearmg based on that citation. Judge Addy contrnued the Appellant on probatron and along with |
adding other specral cond1t10ns he extended the Appellant s probatlon for two additional ‘years. .
(R.p.1 l). » |
On August 3, 2018, the Department issued another citation allegrng several violations
against the Appellant whrch was served on hir on August 8,2018. (R.p: 16-p 17) The violation
hearing was he'ard on October 19, 2018 before'the Honorable L Casey Manning. At that hearing,
the eourt revoked the Appellant’s probation and activated his YOA sent_ence. (R.p. 4,11 l6-l8).A
On October 26, 2018, the Appellant’s attorney filed a ,mr)tion to-reconsider. Judge l\_/lanning
denied the motion on November 8, 2018. (R.p.9-p.10). |

. This appeal follows.



ARGUMENT :
The General Sessions court did not err wheh it revoked the Appellant’s brobation
because the end date of probation was properly calculated from the order extendmg
probation an.additional two years.
The Appellant argues that his probationary term had ended before the citation was issued;.
“ atnd therefore the court did not have authority.to revoke his ptohation.
The Respohdent does not dispute that cita‘tlions.o‘r warrants mu.st be'issued while the term
o‘f probatihn is active, and that once the term of s'upervision has expired the Departmeént no
lohger has the authority to issue c‘itations.1 ‘Furthermore, if a citation or warrant is issued after
the period of supervision, /tlhexcqurt lucks the guthority to reyoke that probation.?-
: Thué the cfux of the iésue tnlthis caee is vuhen the probation period truly eXpired
Ttis undlsputed that the 01tat10n was 1ssued on August 3,2018. The Appellant insists 1n
hlS brief that hlS probatlon should have expired on June 6,2018 —or five years from the date the
- probatlon started.

». The tr1a1 .c‘o‘urtruled, and the Respéndent agrees, that the proper probétiqn, end date was
two years froxh’ the date the probation was extended by Judge Addy. At .the earlier hro'b.a.tion |
Viotattun heafin_g on September 23;.2016, Judgé Addy found the Appellant to haue violated his o
probation. But. ihétead of tevqcation, the court continued h1m on supervisiqn and extended his
probation two yeérs. Probation terms maylbe up to five years, and the court may \e‘xtend

probation up to that limit. S.C. Code § 24-21-440.
The ea‘rlier‘pr'obation hearing was held after the Appellant’s probation would have

expired. However, this is well-established in South Carolina. Lovell v. State,223 S.C. 112,74

! See S.C. Code Ann. § 24-21-300; S.C. Code Ann. § 24-21-450; and State v. Ellis, 397 S.C. 576, fn 3, 726 S.E.2d 5, fn -

3 (2012): “[Clitations and warrants simply confer authority on those courts already in possession of jurisdiction.”
2 See State v. Crouch, 355 S.C. 355, 360, 585 S.E.2d 288, 291 (2003) and State v. Hutto, 252 S.C. 36, 45-46, 165
S.E.2d 72, 76-77 (1968). '



S.E.2d 570 (1953). In Lovell, the probationer appealed because although the warrant was issued
during the term of hisiprob.ation, it had expired before the violation hearing was held. _“There is
nothing in our statute expressly r'equirirlg that the order of revocation be made within the
probationary period. It is only provided that during .this period tlie warrant shall bi.e issued, which - -
is the pertinent jurisdictional fact.” Id. at 117, 572. |
’Consequeritly, the Appellant’s initial violation hearing was properly before Judge Addy |
on September 23, 2016. It was on that date that the prol)ation was extended an additional two
years to the full ﬁi/e years allowed by law. '
R ‘ . . ‘
Appellant no doubt argues that the exterlsion of two years is applieti retroactively, fising
the date of the s(tart of his probation. ' / | - N
| However, this argument ignores the‘fact that there was a periodv of time between the
| earlier expiration of the A_ppellant’s probation and tlie hearing before ludge Addy.. From June 6,
2016 through September 23,2016, the 'Appellant was not on siipervisiorl-, although admittedl}t-lie
still liad to ansvi/er for his V’iolation‘s he 'eorr_irnitted whi_le on p_robatiori. During that period of time
betWeerl theexpiration of his probation_ arirl.his court hearing, the Department could not .entorce ,
the 'coriditioris of his probation; rlor could it respond to a violation. For roughly three and a half |
months, the Appellant was not on probation. ' |
| Therefore, the proper calculation would be to eirterid the two years frorn the date Judge
Addy, restored the Appellant’s probation. In this way, l1e izvill be required to serve the full five |
years as ordered by the court, rather than four years an_d eight anri a half months. |
'Tolling probatior'i is recognized in South_Carolina. State ,v.v Mi/ller, 404 SC 29, 35, 744, 5
S.E.I2d 532, 536 (2013). Miller clariﬁed that tolling is only appropriate when “authorities could

not _superVise the defendant due to the defendant’s wrongful acts.” Id. at 37, 537. While an



argument could be made that the ex(piration of the probation is not a result of .the offender’s %
“wrongful acts,” only violations of supervision would néceséitate the issuance of a warrant or -
citation and a hearing. The expiration of thé'terrn of probation is merely happenstance. Had the
- offender complied with the terms of probation, the case would have expired as norfnal.

To rule that credit for the period of time bctWeen;the expifation of the probation and the
Hearing where probation is continued must be awarded also igﬁores thé fact that mény .times,.a
citation or warrant is issued because the offender absconded_ or was convicted in another =
jurisdiction. Either of those occasiohs could mean that years‘could pass before the Violation

hearing. Should the court decide to continue that offender on probation and extend its length, .

- tying that end date to the start date of pro'lbation would deny the court that option. -

CONCLUSION

The trial couﬁ properly ruled that the ‘two. year extension was calculated from the date
Judge Addy extended probation. The citation was issued while the Appellant’s probation was still

active. Therefore, the court did not err when it revoked his probation

)
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