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ARGUMENT IN REPLY . '

Violating Appellant S S1xth Amendment rlght to a- fa1r tr1al, the trial ]udge erred n fallmg

to provide the jury with spec1ﬁc mstructrons regardlng how to analyze the ev1dence presented

concerning the identiﬁcation of App_ellant as the perp etrator,l i'ncluding expert testimony on the -
Error Preservation |
Respondent argued the‘issue presented'is not preserved for review hecause:“‘[d]efense
“[c]ounsel acquiesced to the Court ] reasonmg that such a charge would constltute a charge upon .
the facts, rmperm1351ble-under_ South Carollna'l‘aw.;’ BOR at _9 Respondent wh11e c1t1ng the .
relevant page numbers. of the tr‘ijal t‘ran‘scrjipt; 'mi:sapprehends uvhat,occurred at the trial and how
the law applles to those facts ] -
: Tr1al counsel requested the Judge provrde the Jury uv1th a spec1ﬁc mstructlond R 466, ll '
3-10. The Judge then 1nqu1red about New Jersey and South Carolma perm1tt1ng ‘a Judge to

) charge on the facts. R. 466 ll 11-21. Ultlmately, the Judge refused to instruct the jury as
requested. Respondent argued that because tr1al counsel - dld Anot press ‘the request for the.
in‘struction further ”? Res‘pondent‘ acqulesced to the Court s reasonmg that such a charge would
constltute a charge upon the facts 1mperrnlss1ble under South Carolma law.” BOR at 7, BOR at
9 Invother words, it is Respondent s contentlon that the error preservatlon rules requlre defense
counsel to raise the issue: - to the trial Judge obtaln a rulmg, and ‘argue further with the tr1al judge -
3 regardmg an adverse rulmg m. d1rect contrauentlon of the Rules of Cr1mmal Procedure See Rule
18, SCRCrimP. Speciﬁcally; “[c]ounsel shall not attempt to further argue any matter after he has

been heard and the ruling , of the court vhas’ been pronounced.” Rule 18(a)‘,‘- S.CRCrimP_.

- ."Additiohally, argument on'"the"c‘onduct of trial is not even;‘permitted" “unless -specifically



requested by the court.” Rule 18(b), SC‘RCri.mP. ‘Thlus, in ordef to satisfy the high burden _'
espdused by Res’pondenf to preserve a'n'errrorv'_for revigv;i,'one' would‘b¢ required to violate the
- South Carolina Rules of Criminal Procedure. Such a r_equiremeht simply panhot be the-law.
Accofding to Respbrfdent the issue is ‘not‘ preséﬁed ,bec;;ause "tr:ial“'counsel,“n_ever afgued |

why thg trialAcourt’s instﬁction waé not sufﬁciént and did not argué Why th‘e’ éoﬁrt’s réésoniqg
regarding factual instrﬁctioﬁs was hot_ broﬁér' under the ci}cﬁmstaﬁéeé of the case.” BOR ‘at 10. .-
Additjonally, Respondent fgults trialli(ﬁ.()unsel f(l)rA fai.‘lihg “to articuléte any factual explanation to
thé trial court'- as to Why this specif"lc‘; Ai‘r;structi:c%nnwas nef;ded,'why the triai court’s instruétion
~ would be in etror, and failed to articulate the arguments nlow." prese.ntéd én ép‘peal.” BOR at 10.
Based upon‘ Respondent’ s .};resentét'ionj‘in‘ its brvief,h it apbears Respo;;dent wants Séuthbafolvina
to adopt a néw form of error preser\}afion —even i?pore stringent:fhan t‘he one currently used —and - B
require trial counsel to artipulgte all érguments in«'suppo'rfof a position before 'the trial ju(igé. In
esseﬁc_e, Respondent .v.vants, the trial \'lawyer.sv.t‘o preparé,ai)pellate briefs' and ‘make appellate
arguments for each issue presented in a case. :Thus,vappeals would be reduced to appellate
judges simply readi;lg the transcripts Witﬁ no né;:d -fér the assistance of appel‘late éounsel. Quite
simply, Respondent’g };osition goes t0o f'cir. | |

a ,“It is axiomatic that an issue cannot be rai:sed for the ﬁfst tirné on appeal, but must have

been raised to and ruled upon by the trial judge to be preserved for appellate review.” Wilder Corp.

' v. Wilke, 330 S.C. 71, 76, 497 $.E.2d 731, 733 (1998)(citing Creech v. South Carolina Wildlife and

Maﬁne. Resources Dep’t, 328 S.C. 24, 491 S.E.2d 571 (1997)). “Moreover, an objection must be
. . N T ] ] ) . A ) . 1 . .
sufficiently specific to inform the trial court of the point beihg urged by the objector.” Id. “Error

preservation requirements are intended ‘to enablé the lower court to. rule properly after it has

considered all relevant facts, law, and arguments.” Staubes v. City of Folly Beach, 339 S.C. 406,



412, /529‘S.E.2d 543, 546 (2000)(quoting'l’0n,’ L:L.C. v. Town of Mt. Pleasant; 338‘S.C. 400, 422,

526 S. E 2d 716, 724 (2000)) “W1thout an initial rulmg by the trial court, a rev1ew1ng court 51mply
~would not be able to evaluate whether the trial court committed error.” Id ,The ratlonale of issue
| preservation is to prevent-“a party frotn keeping an ac'e card up his sleeve — intentionally or by - B
" chance — in hope that an’ appellate court will accept that ace card and, via a reversal, give him

another opportumty to prove hlS case. ” I’On L L.C., 338 S C at 422, 526 S.E. 2d at 724.

An appellant may waive his right,_ to appeal a decision by the trial. Judge through

acquiescence. State v. Benton, 338 S.C. 151,'156-157, 526 S.E.2d 228, 231 (200(')).; Erickson v.

Jones Street Publishers, L.L.C., 368 S.C. 444, 481, 629 S.E.2d 653, 673 (2006). - Acquiescence

~occurs When one agrees with the trial judge’s ruling. In State v. Mitchell, 330 S.C. 189, 195, 498
S.E.2d 642, 645 (1998), the Supreme Court held appellant acquiesced in the judge’s limitation of his
crOSs-examination by responding to the judge’s ruling that appellant could askthe witness: about

pending charges but could not go into the specifics by saying, “R1ght ” In State V. Brvant 372 S.C.

| 305, 315-316, 642 S.E.2d 582, 588 (2007) the Court discussed counsel’s “acknowledgment to the
trial court that the absence of certailn do\cuments would not be prejudicial to the defense was
acquiescence in the trial judge’s ruling that he was not denied a fair trial due to the state .not turning
. those records over sooner, which was the subject of the‘ appeal. Finally, this Court held an issue
conceded i in trial court could not be argued on appeal where the appellant contended on appeal that
:hlS case was not under the Tort Claims Act, but 1nformed the trial Judge that the complaint was, in
part, under the Act. Ex Parte Mchllan 319 S.C. 331, 335, 461 S.E.2d 43, 45 (1995). Defense

//
counsel never agreed w1th the trial court’s ruhng regarding his request for a specrﬁc jury 1nstruction

concerning eyewitness identification.



Defense counsel; dld‘ eve_fything ,that'was "r‘equi’red of lnm A~to'prese\rve his ‘request for a
.speciﬁc instruction on eylewitness identiﬁcations. CounSel ‘presented -the judge with his proposed
_1nstruct10n 1nclud1ng case law to support the 1nstructlon The proposed 1nstruct1on was made a part .
'of the record Counsel’s dec1sron not to argue further w1th the tr1al Judge was in keepmg w1th':
counsel’s dut1es under'the,Rules of l’rofessror:al Co_nduct an’d‘ the -Rules of Cnmmal Procedure’.
State v. Green I o \ | - ,

Appellant acknowledges th1s Court addressed a s1m1lar request in State v. Green 412 S C
65, 770 S.E. 2d 424 (Ct. App 2015) Whrle Appellant dlsputes this Court s determmatlon in Green .
that “some” of the requested charges would have been 1mproper 1nstruht1ons into matters of fact or
‘comments on the werght of the ev1dence Appellant st request to charge did not 1nclude the
" language found 1mproper i Green See Green 412 S C “at 77 770 S.E. 2d at 431.. Speciﬁcally’, .
Appellant requested the followmg | |

~ .

When a w1tness who is a member of one race 1dent1f1es a member who is of '
another race, we 'see that there. has been a cross-racial identification. . You may.
consider, if you think it is appropriate to do so, whether the cross-racial nature of
the identification has affected the accuracy of the witness’ original. perceptlon‘ ‘
and/or accuracy of the subsequent identification. - B o
R. 463, 1 21 - R 466 1. 10; see also R. 536-538. Thi'”s Court found the sentence that
“f []dentrﬁcat1on by a person of a dlfferent race. may be less rel1able than 1dent1ﬁcatlon by a’
person of the same race” to be an- 1mproper charge on the facts Green, 412 S.C. at 77 770 S.E. 2d _

at 431. Desp1te Respondent s contentlon in. 1ts br1ef Appellant s requested 1nstruct1on did not_l

mclude the offendmg language from Green Thus the issue presented is. not controlled by Green s

o vFlnally, the requested language was riot a charge on. the facts The proposed 1nstruct1on was clear -

- e

. that the ] Jury may cons1der ” “whether the cross rac1al nature of the 1dent1f1cat10n has affected the' E

accuracy of the w1tness or1g1nal perceptron and/or accuracy of the subsequent 1dent1f1cat10n ? Such .



an instruction in”'no ‘wa)'/ﬁi‘indicated to the Jurythe " jludge;_s opinion’zon the :credib'il‘it}"/of a‘wltnesS, the_
- weight of the evidence,~, or the guilt of the accusedﬂ. S | |
Not harmless beyond a reasonable doubt '

‘fBefore an error | can : be' held harmles's:‘ a court‘ must ﬁnd the error harmless:'be}v'ohd\a .

o reasonable doubt » State v. Henson 407 S. C 154 166 167, 754 S. E2d 508 515 (2014) (citing -

g Chapman V. Calrforma 386 U. S 18, 24 (1967)) Respondent argued the Judge s fa1lure to grve the:_ :
requested 1nstruct10n was harmless because of Respondent s statement to pol1ce and the testrmony
of his co-defendant, Pltts.- Turmng to Respondent ] argument that Respondent s statement to police,
‘which Respondent clairned amounted to a “signed' written confession ”-was enough’ to deterr_nine Athe, -
judge’s failure to give the 1nstruct1on was harmless 1t must be noted Respondent begrudgmgly‘. .

‘ adm1tted Appellant 1mphcated hrmself only as a drrver of the car in WhJCh the shooter was the
:passenger IBOR at 14 Respondent also admrtted that at best the state s case agamst Appellant :

_ based solely .on his statement would be under van accomphce 11ab111ty theory IBOR at l4 _
Appellant denied bemg mvolved in the shootmg at all Appellant S statement to pohce d1ffered
-51gn1ﬁcantly from the test1mony of the state s only eyew1tness = Franklm ,'VasquezA Franklin

'clalmed Appellant got out of the car and held a gun to Frankhn S head R 10, l 25-R. 12,1. 6. He |

, beven clarmed Appellant tr1ed to shoot the gun but it Jammed R 12, 11. 4- 6 Appellant s statement

to pol1ce isa far cry from the ev1dence th1s Court and the Supreme Court have found overwhelmmg

evidence of guilt to support a harmless error argument | ; |
The Supreme Court drscred1ted the testrmony of ¢o- defendants When conductmg a harmless

error analys1s Henson 407 S C at 167 754 S E 2d at 515.- The Court explamed that the co-'ﬂ

‘defendants in that case “both faced charges for the1r part1c1pat10n 1nathe crimes and thus had an

} 1ncent1ve to downplay the1r 1nvolvement and Shlft blamerto others.” Id. Similarly, P1tts admitted he -



was charged with mufdcr, ét_tempted murdéf, three counts of armed robbery, obstruction of justice,
and possession of a weapon. R. 387,1. 19 =R. 388,1.2. He alsd admitted that he was “facing a lot

-of time.” R. 388, 1L 3-5. Thus, like the ‘_é:ofdef_endants in Hensén, Pitts had an incentivé to shift - -

. - . ro
“blame to Appellant and his testimony lacks any merit in a harmless error analysis as a result. -



CONCLUSION

Appellant respectfully requests this Court reverse his convictions and remand for a new
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This 21 day of February, 2019.
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