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STATEMENT OF CASE

This matter'cornes hefore this Honora‘ple Court pursuant to the appeal of Billy Lee
Lisenby (“appellant”), an inmate incarcerated \t/ith the South Carolina l)epartment of
Correctlons (“SCDC”) Appellant was convrcted of Trafﬁckmg, Use, and/or Possess1on
j of Narcotlcs Marijuana, or Unauthorlzed Drugs offenise 903 under SCDC Pohcy OP- l
22.14, Inmate Disciplinary System, following a diseiplinary hearing. (R.p.41). Appellant
lost 6(l days of good time due to the disciplirlary conviction. (R.p.41).

Appellant filed a Step One Grievance on F ebruary 14, 2012 challenglng his -
| d1sc1pl1nary conv1ct10n This grievance was rnvestrgated and demed (R p- 34) Appellant'
filed a Step Two Gnevance on March 9, 2012 Wh1ch was also den1ed (R p. 40)

Appellant then ﬁled a Notice of Appeal in the Admlnlstratwe Law Court (ALC) pursuant

to Al-Shabazz v. State 338 S.C. 354, 527 S. E 2d 742 (2000)

After the parties filed briefs, the ALC afﬁrmed SCDC’s ﬁnal ‘decision, ﬁndlng the
disciplinary hearlng comported with due process The ALC rejected appellant’s
arguments that he was innocent of the vrolat1on that h1s due process rights were vrolated
and that SCDC falled to abrde by 1ts own pol101es and procedures The ALC further
deterrmned the heanng officer acted within her d1scret1on in limiting cumulative w1tness
test1mony (R pp.4-5). |

Appellant nowlseeks review of the ALC’S decision. For the reasons that follow,

SCDC respectfully requests that the ALC’s decision be affirmed.



; STANDARD OF REVIEW
S C. Code Ann. § 1 23 610(B) provrdes the applicable standard of review:
- The review of the admrnlstratrve law judge’s order must be conﬁned
to the record. The revrewmg trlbunal may affirm the decision or
- remand the case for further proceedrngs or it may reverse or modify
the decision if the substantive rights of the petitioner. have been
prejudiced because of the finding; conclusion, or decision is:
| (a) in violation of constitutional of statutory provisions;
(b). ©  inexcess of‘.the_statu_tory euthority of the agency; -
~(c) + made upon unlawful procedure;
“(d)  affected by other error of iaw;’ -

(e) clearly erroneous in view of the reliable, probative and\
substantial evidence on the whole record; or .

§3)] arbitrary or capricious or characterized by abuse of discretion
‘or clearly unwarranted exercise of discretion.

1

See.also S.C. Code Ann §1 23 380(5) Lake V. Reeder Constr Co 330 S.C. 242, 498

S.E.2d 650, 653 (Ct. App 1998).

In an appeal of the ﬁnal de01sion of an administrative agency; the standard of A
appéllate review is whether the ALC’s ﬁndlngs are supported by substantlal evidence.
See S. C Code Ann. § 1 23 610(B) A rev1ew1ng Court shall not substltute its Judgment
for that of theALC as to ﬁndlngs of ‘fact, but it may reverse or modlfy dec151ons which.
C ere controlled by error of tavtz or aré clearly errOneous in vtew 'of the substantial evidence l‘
. on thev record asa Whole. Id. In detennininéwhether the ALC’s decrsion w/as supported -

by substantial evidence, the Court need oniy ;_ﬁnd, considering the record-as a whole,

evidence from which reasonable minds could reach the same conclusion that the ALC



reached DuRant v. S.C. Dep tof Health & Env1ronmental Control 361 S.C. 416, 420,

604 S.E. 2d 704, 706 (Ct. App 2004) The mere p0551b111ty of drawmg two 1ncons1stent
conclus1ons from the evidence does not prevent a finding from being supported by |
| substantial evidence. ,Ld' | | |
| ‘ARGUMEN‘T AND CITA’EION OF AUTHORl’l‘Y

I. | APPELLANT WAS AFFORDED ALL CONSTITUTIONALLY |
REQUIRED DUE PROCESS

~ Prison d1sc1pl1nary cases are not crrmlnal tnals in federal or state courts. Instéad,
they are adminis'tratiye hearing"s in an in_stitutional setting.’ Therefore, Due Process in
_ prison disciplinary hearings is suhstantially less than lwould be required ina :criminal.trial
,be-fore a court. Due Process requires the .foll'o‘wing in prison disciplinary cases:

a) " notice of charges

b) disclosure of evidence aga1nst defendant (may be l1m1ted)

c) opportunity to be heard;

d) no right to confront and cross-examine adverse w1tnesses

) neutral and detached hearing body; :

1) . aid of counsel substitute or other subst1tute aid where 1nmate is illiterate
~or complex case (not attorney); :

g) written statement by the fact-ﬁnder as to the evidence relied upon.

Wolff v. McDonnell, 418 U.‘s. ‘539, 566 (1974). |

The requ1rements enumerated in Wolff were complled with in this case  The’
Disciplinary Report and Hearing Record demonstrate that appellant had notice of the
’ charge (R p.41). The record also reveals there was proper disclosure of evidence due to | |
the fact that the Drscrphnary Offense Report was read at the dlsmplmary heanng
(R.p.22).- Furthermore appellant was afforded an opportunity to be heard at the February

14 2012 hearing. (R.p. 23) There was a neutral and detached heanng body at the



heanng, an SCDC drsc1p11nary hearlng ofﬁcer (R p 21) Appellant was provided
disclosure of the written statement of the hearing ofﬁcer s ﬁndings (R.p.41).

Appellant claims he was denied the right to exarnine members of the Agency
Search Team at the disciplinar}r hearing. The Agency Search Téam conducts institutional
~ searches as directed by the Director, Divisioh of Security. Each institution assigns an
émplo‘yee to.obs,ervev‘and serve in the‘, capacity ot: an accusing official to ensure the *

- Agency Search Téafn memhers can p‘erforrn their sole duty of condu’cting searches. Due .
to the‘v'olurne of searches perforrried and the Volurne ‘of contraband round during these
searche’s' thexAgency Search Team would'be‘comevineffective if they‘ were required to
part1c1pate in 1nmate d1sc1p11nary hearmgs As the Wolff Court acknowledged the full
panoply of due process rlght does not apply to pnson disc1plinary proceedlngs there must’
~be mutual accommodatron between 1nst1tut10nal needs and Ob_] ectlves and the provisions
of the Constitution that are of general application. M, 418 US. at 556.

In addition, assuming, V\rithout conceding, 'that it was error to e):clude witnesses,
the error was 'harr.nless in view of the'overwhelrning .ei/idence’ of appellant’s guilt. State
v. Wiley, 387 S.C. 490, 497, 692 S.E.2d 560, 364 (Ct. App. 2010) (“Error is harmless
when it could not reasonablylhave affected the result of the trial.’;)'.

It is clear from the record app,ellant’s:requested witnesses would have given
testimony that was repetitive 'to‘ the evidence, that had already been presented. The
Hearing dfﬁcef allowed Appellant to read se\;en (7)'.inmate letters into‘the record. vThese ‘
inmates test1ﬁed that Appellant d1d not cla1m ownershlp of the contraband which

contradlcted the testimony and report of Ofﬁcer Hunt. (R pp 28-29). Appellant then



requested that other securitypersonnel be called to testify.

| It is clear from the record that further testimony frolm. security personnel lNould
have been repetftive to that ‘of- Officers Hunt and Colt. - It is also clear that the Disclplinary
Hearing OfﬁCer gave appellant anlple opportunity to present evidence on his behalf and

afforded appellant Due Process as d1scussedl in Wolff V. McDonnell 418 U S. 539 566

94 S.Ct. 2963, 2978-2982 (1974) (R pp. 23- 30)

t,

Because appellant s d1501p11nary conviction comported with all ‘due process

i

requ1rements SCDC respectfully requests the decision of the ALC be upheld

)

1. RESPONDENT’S FINAL AGENCY DECISION IS SUPPORTED BY
SUBSTAN TIAL EVIDENCE

‘A reviewing court w1ll riot disturb the findings of an administrative agency if
those ﬁndlngs are supported by suhstantial 'evidence onrecord as a whole Pearson v. JPS

I

Converter & Indus Corp 327 S. C 393 489 S E. 2d 219 (Ct App 1997). “Substant1al

. evidence” 1s ev1dence wh1ch con31der1ng the record asa whole would allow a reasonable
mind to reach conclus1on that the adm1n1strat1ve agency reached to Just1fy its action. Lark

v. Bi-Lo, Inc., 276 S.C. 130,276 S.E. 2d 304 (1981) The poss1b111ty ofdrawmg two .

inconsistent conclus1ons from the evidence does not prevent an administrative agency’s

ﬁndlng from belng supported by substantlal ev1dence Grant v. S C Coastal Councd 319 ‘

S.C. 348 461 s. E. 2d 388 (1995) Adm1n1strat1ve agenc1es are afforded Wlde 1at1tude in

h

maklng dec1s1ons as: shown 1n the deferentlal standard of appellate rev1ew Heater of

Seabrook Inc V. Pubhc Serv. Comm n, 332 S.C. 20 503 S. E. 2d 739 (1998).

All credrble evidence presented at appellant s hearmg 1ndlcates appellant was.



: guilty of this' di‘sciplinaryr-offense. OfﬁCer tht reported that during a shakedown ot
appellant s room, several cell phones and 22 grams ofa  green leafy substance were
dlscovered in two holes in the wall. Appellant cla1med ownership of all ttems‘ (R p. 25).
- The green leafy substance was tested and determmed to‘ be manJuana as 1t»conta1hed
.‘ THC. (R p- 46) The drscrplmary heanng ofﬁcer stated she found appellant was guilty

based upon ( Ofﬁcer Hunt s report and a plctures of the ev1dence (R p.30).

Appellant has riot camed hlS burden of proving that the dec1s1on of the e

Department is clearly erroneous, or arbltrary or caprlc1ous or an abuse of dlscretlon See

Porter v. S. C Publrc Serv. Comm n, 333 S: C 12 507 S.E.2d 328 (1998) Consequently,
| SCDC s dec1s10n should be upheld |

o CONCLUSION - ,‘
WHEREF ORE, for alllthe reasons sttatﬁed aboye, this Court.shoul'd afﬁrm the
Department of Corrections’ decision 1n this case. | |
o \‘ i Respeetfully submitted
" SOUTH CAROLINA DEPARTMENT OF

- CORRECTIONS

Attomey for Respondent

~ Christopher D. Florian ~ © -
- Deputy General Counsel -
:S.C. Dept. of Corrections
- P.0.Box21787 -
" Columbia, SC 29221
(803) 896-8508

VlCOIumbia, SC o ) -
July 5,2013 - ; o



CERTIFICATE OF COMPLIANCE

) The unders1gned hereby certlﬁes that thls Final Brief of Respondent comphes S
with Rule 21 l(b) SCACR and: the Supreme Court s order of August 13 2007

. “Chiistopher D. Florian
.Deputy General Counsel

"S.C.-Dept..of Correct1ons

- P.O. Box 21787
‘Columbia, SC 29221
(803) 896-8508

RECEWED

cooJduLosam
'8C Gourtof Appeals



THE STATE OF SOUTH CAROLINA.
In The Court of Appeals

o

. APPEAL FROM ADMINISTRATIVE LAW COURT

., Administrative Law J Udge Dehorah Brooks Durden

i

l[' ' -

L CaseNo. 12' ALI04-0547-AP

A Bllly Lee Llsenby, # 200273.. e e, ,‘ ...... Appellant
v
South Carolina Department of Corrections..... s .ﬁ.;Respondent. S
. ' i . .
CERTIFICATE OF SERVICE

I hereby certlfy that I have served Appellant a copy of Respondent s Final Brief by
‘ deposmng a copy of 'same in the Un1ted States Ma1l postage prepa1d July 5, 2013
addressed to the Appellant as follows

- Billy Lee Lisenby, # 200273
Tyger River Correctional Institution

" 200 Prison Road -
. Enoree, SC 29355 .~ "~

‘ . Christopher D. Florian
Deputy General Counsel
S.C. Dept. of Corrections
P.0.Box 21787 .

. Columbia, SC 29221-1787
Attorney for Respondent -

RECWI\/FD_
- JUL092013 |
SOCounotAppeals




