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STONELEDGE AT LAKE KEOWEE OWNERS' ASSOCIATION, INC., ET. AL v.
IMK DEVELOPMENT CO., 1IC, ET, AL - MOTIONS HEARING

PROCEEDINGS
(APRIL 10, 2013 - 10:22 A_M.)
(CASE NUMBER: 2009-CP-37-00652)

THE COURT: Good morning, ladies and gentlemen. We,\uh,

have a lot to do today. Also, um} inasmuch as it’'s been some
time since we got together and we have a new court reporter,
uh, at least for today, uh, I would request that, uh, as

you’ re, uh, being heard if you would introduce yourself and

L

your, 'uh, party, uh, for the record so that, uh, it’d be

clear on that, um -- in that regard.

All right, um, as I understand it, Madam Clerk, we’ll

follow the, um -- is it the motion roster that we have? Is

that the order?

THE CLERK: Yes, sir.

THE COURT: And it will be done as —- as far as——-
THE CLERK: Yes, sir.

THE COURT: —f—the various motions are concerned?

THE CLERK: Yes, sir. And I -- I -- I believe that

there are a couple of motions that, um, Mr. Lyles would like

£o have, um, continued, but we thought we would do that on

the record. Um —-— per your email?
MR, LYLES: Yes, ma’an.

THE CLERK: Okay. And we’ll -- we’ll do that when we

get to those.
THE COURT: We —-- we’ll take them up as we get to them?

3
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THE CLERK: I -- I think, um -- do you think that that

would-—--

MR._LYLES: Well, we could —- 1 nmean, we could do thenm
right>now if you’'d like.

THE COURT:- Well let’s go ahead and do it now so it’d
make it -- kind of leésens'the, uh, panic.

MR. tYLES: The, uh, defendants in this case, Cox and
Loliis, represented by Cynthia Brown---

THE COURT: Uh-huh?

MR. LYLES: ———have a motion for summary Jjudgment
pending. Uh -- I waé scheduled to take the depositions —-
I'm sorr&, Madam Coﬁrt Reporter. Ifve already broken the
rules.

THE COURT: There you go.

MR. LYLES: Robert Lyles for the plaintiffs. Un -- I
was scheduled to take the depositions of Mr. Cox ' and
Mr. Lollis yesterday and got detained in Charleston, um, in
trial and was not able to do that. So I -- I talked with
Cynthia and she agreed to carty those motions over beyond
today. And so I ask—---

THE COURT: :All right, would that be the one, um, motion
for summary judgment for Cox and Lollis? |

MR. LYLES: Yes, sir; number six.

THE COURT: Number six -- six? Yeah.

MR. LYLES: Yes, sir.
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THE COURT: All right, that will be continued then.

MR. LYLES: Yes; sir. /

THE COURT: All right; next? There is a next, 1 trust.

MR. LYLES: Wéll, I -- there -- there is some confusion
about a motion that was filed by, uh, Mr. Dunaway on behalf
of Medallion, uh, a motion to quash a lis pendens, um, that
we filed in connection with a motion to amend our complaint.
Um -- 1 did not receive‘a copy of that motiqn when it was
filed and when I learned about the motion, um -- um, 1 was
unclear about whether or not Mr. Dunaway wés making an
appearance for Medallion in the case oX not.

THE COURT: Mr. Dunaway is here. Uh -- now, don’t get
too close. I mean -- I mean, are —-— are you gonna talk to
Mr. Lyles about your situation?

MR. DUNAWAY: I was just anticipating calling on ‘em,
but I’11 -- I'11 be patient.

THE COURT: No, I -- I -- the thing is -- in other
words, you still have your, uh, motion —-—- or, to quash?

MR. DUNAWAY: Yes, sir; I was gonna explain the
confusion. I got the -- the notice from Mr. Lyles that he
did not receive notice from us even though I -- I -- my
computer says he did. I wrote him a letter as a courtesy and
said I didn’t have a problem continuing that.

I’'m Tom Dunaway; I'm sorry, young lady. Uh-———

THE COURT: And your represent?

5
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MR. DUNAWAY: ——-uh, then I heard from The Clerk’s

office who said that---

THE COURT: You represent?

MR. DUNAWAY: I represent Medallion regarding, uh, case
number 2013-CP-37-38.

The Clerk’s office told me that -- that —-- that the

Lyles firm had received notice and that therefore the

motion -- that there wasn’t going to be a continuance. So
in -- in an abundance éf.caution I'm here. 1711 -- 1’11 do
whatever The Court -- I don’t want to make a hardship on
Mr. Lyles.

MR. LYLES: Well, I think -- I think we’ re prepared to
argue the motion even though --— and -- and, uh -— and we're
happy to do it. Sam Albergotti is -- is -- is assisting me
with this matter. He has been retained by my clients to

represent them in connection with some property-related
issues. Uh -- and we're prepéred to go forward with the
motion, uh, but there is still some confusion about whether
or not Mr. Dunaway is making an éppearance in this case for
Medallion, um, or not.

You may recall that you relieved Ms. Erin Culbertson of
the responsibilities of being Medallion’s, um, attorney.

Um -- Mr. Dunaway filed a motion without making an
appearance. I sent him a letter and asked him, are you going

to make an appearance on behalf of Medallion because we would

6
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like to know who Medallion’s lawyer is. I didn’t hear back
from Him, uh, but today he’s here apparently appearing for‘
Medallion.

THE.COURT:' Is that the case, Mr. Dunaway?

MR. DUNAWAY: I'm appearing for Medallion on the cases
filed by Mr. -- Mr. Albergotti only. The other matter, just
so that there’s ciarification———

THE COURT: No further -- it =-- all right, this is the
case of Stoneledée, uh, Owners’ Association, um, versus Bank

Greenville?

MR. ALBERGOTTI: Your Honor, we are actually involved
in -- my mname is Sam Albergotti, A-L-B-E-R-G-0-T-T-I, uh,
representing Stoneledge at Lake - at Keowee, uh,

Association, Inc.

Uh -- Your Honor, it’s a little bit confused because of
the ——- some procedural complexities but there are actually
three cases that my client is -- is the assoc~ =~ the
property owners’ association.  And they’re' actually -—-—
there’s a motion to amend in the construction litigation that
Mr. Lyles filed on our -behalf to assert equitable claims
against Medallion at Keowee. And those claims relate to
seventeen acres that’s located across the street from the
development where the developers installed the séptic tanks
that serve the association.

There’s also a fore- -- there’s a mortgage on that and

7
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there’s a foreclosure by Bank Greenville. 2And because of

some res judicata issues we had to do it this way. It is

it is complicated, but they’'re -- actually, all three cases
is -~ relate to what Mr. Dunaway’s talking about.
So I -—- I think, uh, The Court, if -- if Mr. Dunaway -—-—

when he says he’s only related to those two cases, or maybe
only one case, uh, there -- all three are related to the same
issues. And I can explain it all---

THE COURT: I-—-

MR. ALBERGOTTI: --—in whatever detail you want.

THE COURT: ——-1 don’t think we have time to take that
up . Is there any objection to a continuance until you-all
can get, uh, get together on this? 1 mean this —-- this is
not a part of the Stoneledge case, is it, that, uh, most of

us are here on?

MR. ALBERGOTTI: Well, it is, Your Honor. There’s a
motion to amend in the -- in the one that most of ybu are
here on.

THE COURT: But it hasn’t been heard or decided has itz

MR. ALBERGOTTI: It has not been decided. It’s been
filed though. . |

THE COURT: Well then, therefore, it's not -=- it —-—- the
motion to amend, which would bring all of this together is --
is not here.

MR. ALBERGOTTI: Well, it’s before The Court today.

g
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THE COURT: Well, it--—-

MR. ALBERGOTTI: It’'s one —-- it's one of the motions in
this case that’s in---

THE COURT: Is it your motion?

MR. ALBERGOTTI: It’s Mr. Lyles’ motion.

MR. LYLES: Tt’s nmy motion; number sixteeﬁ I think.

THE COURT: (After pause) I - perhaps you-all know or
have a different way of doing things, but usually it runs
that if a party's to be brought in or the, uh, action’s
being -- being, uh -- uh -— affected in some fashion that
goes to the actual, uh, standing of; uh, representation or —-
itfs usually done before the hearings on thé pending motions
are had.

Um -- I would consid- -- I’d -- I would suggest —— NoOwW,
of course, Mr. Albergotti and Mr. Dunaway are in this
circuit, so, I mean, I don't think it’s a hardship. ; I

understand you are from Charleston, the others are from

other, um, venues. But, um -- uh, I would sugéest go ahead
and let’s -- we can reach the motion to amend and if it's
denied, then well, is 1it, uh —- apparently that makes this
other matter moot or at least not paft-of this action. Is

that correct,‘Mr. Lyles?

MR. LYLES: Um —— I —— I -- yes, sir. I --— I think that
that would be correct.

THE COURT: Well, why —- let’s don’t -- let’s don't do

9
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that. I -- you-all can stay with us; I mean, that’s —-- if
that’s what you want to do. But, uh---

MR. DUNAWAY: We don’t object to a continuance.

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED - FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

MR. ALBERGOTTI: I think, Your Honor, we —— Wwe need to
have the motion to amend heard.

THE COURT: Well, it's gohna 5e heard; it’s down. But
the thing is, we don’'t even have Mr. Dunaway, uh, noted in
the, uh, recofd as making an appearance. In fact, I don't
even find a -- a -- and if this is the case we're talking
about, uh, on 2013-CP-37-38?

MR. ALBERGOTTI: Uh -- yes, Your Honqr.

THE COURT: I don’t even find a motion to, what is it,
quash the, um, lis pendens filed.

MR. LYLES: That is, I think, number twelve, Judgde.

THE COURT: Well, I mean, I'm talking about the files.

MR. ALBERGOTTI: I think his motion is actually in the
cqnsttuctidn litigation, Your Honor.

MR. LYLES: He fiied it in this case, a motion to quash
in this case, within the construction case, which. is one of
the tﬁings that’s lead to my confusion about whether or not
he’s gonna appear for Medallion, okay®

MR. ALBERGOTTI: And, Judge', if -- if -- if it could be
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helpful, we can certainly take’—— I -- I think that we could
agree to move into the motion to amend ‘and related motions
off of the motions docket at this moment if you could give us
some time over the next couple of days or weeks, just to
argue that discrete motion before The Court.

THE COURT: Well, of course you’re gonna have some time
to do that. But, és I say, we’re wasting time right now.

Uh -—-- I'll'continue over your motion to amend and your
motion to gquash, and if, uh, 1if it’s filed somewhere, uh,
over today. " And Qe’ll —— subject to hopefully attorneys
being able to give -- work with The Court on a convenient
time to be heard. .

MR. LYLES: Can I -- can we ask if there are’ any
objections to the motion to amend from those who are here?

THE COURT: We can. I don’t know what sort of response
you’ re going to gét.

MR. LYLES: I don’t either. I -- I mean, if somebody
ébjects to it, then 1’11 have to include them in -- in -- in
our correspondence about the motion when it gets scheduled,
you know, 1if there’'s -- if there’s an objection. I haven’t
gottgn any.objection from anyone to the motion to amend.

THE COURT: Well, again, there are some people that are
not here tqday, uh, because they'’ve already requésted to be
excused.

Uh -- now —- yes, sir?

11
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MR. TATE: Your Honor, I’m Ron Tate; I represent
Carl Catoe Construction. Uh -- I was anticipating that
Mr., Dunaway-would ask to be excused for the rest of the day,
but I did want to(point out to Your Honor that there is still
a matter involving Medallion. And I wanted to, uh, simply
ask The Court, uh, for some guidance on that point since
Mr. Dunaway is here now, uh, because we believe that, uh, and
apparently, according to what Mr. Dunaway Jjust said, he 1is
not appearing for Medallion with respect to the cross—-claims
that Medallion had filed in this case.against this whole big
group of people, uh, who are here. Uh -- I think most-—-

THE COURT: Well, let me ask. Uh -— Mr. Duﬁaway, is

that correct? You are not on the cross—claim, but you—---—

MR. DUNAWAY: Yes, sir; but ‘I could give some
clarification, I believe, for ev- -- everyone, including The
Court, if you’d bear with me -- if you would allow me.

THE COURT: All right.

MR. DUNAWAY: When Mr. Seckinger, uh, of —- of Medallion
contacted ﬁe and —-- and Mrs. Culbertson was getting off the
case, he brought me a - -number of insurance policies tﬁat I
believe would provide him with a defense with his; um —-— some
coverages that he had purchased.

I have now put Allstatel on notice of their, uh,

requirement to provide him with a defense as well as an

attorney-—-
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THE COURT: So we are talking about another attorney?

MR. DUNAWAY: Well, it’s not — but it wouldn’t be me.
It would be somebody from Allstate.

THE COURT: We’ll specify that, unless Allstate is going
to retain you.

MR. DUNAWAY: Uh -- uh, and we’re waiting. Uh —— he’s
had the requisite, uh, claims and telephone conferences with
Allstate. We're waiting for.them to respond, hopefully by
the end of the week/middle of next week, about, um, thelr
requirement to provide a defense.

THE COURT: Ail right.

MR. DUNAWAY: That’s why I -- I am not -making an
appearance in this other litigation because I believe
that---

THE COURT: Well, you are not making an appearance.
That’s what we need to know. | |

MR. TATE: Yes, sir. And, uh -- uh, that appearance of
defense counsel, hopefully on behalf of Medallion, would not
affect the cross—claim, the motion to dismiss of which was
already heard way back when, back in September.

And, Your Honor, uh -—- uh, that motion was fully
briefed, was fully argued when Ms. Culbertson was in the
case. We were asked before October 1 to subnit proposed
orders and additional briefing on that motion, which we did.

Uh -- Ms. Culbertson then moved to withdraw. And

13
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Ms. Culbertson was allowed to withdraw by order dated, uh,

October the 11t of 2012, six months ago tomorrow. Uh -- and

the order stated, Your Honor, -that Medallion shall obtain new

counsel as soon as possible and notify The Court of same.

Tt’s been six months and there’s been nobody appearing
and we’ve still got this motion out there. We had submitted
a proposed order. We’d simply; uh, respectfully submit that
the order has been -- it is ready to be signed as far as we
are concerned and we would» appreciate The Court’'s
consideration of that today.

THE COURT: In other words, uh -- uh, Ms. Culbertson
did, or Mr. Culbertson did not, what is it, uh -- uh, provide
with, um -- uh -- uh, counsel for, uh -- notification as far
as who -- who would be representing him?

MR. TATE: _ Your Honor, we have not received an

appearance, uh, on behalf of any counsel for Medallion in the

case. Uh -- Mr. Dunaway, of course, isventering what I would
consider a limited appearance today. Uh -- but we believe
that this -~ this order, uh -- uh -- uh, granting the
motions —- the —- this cross-claim---

THE COURT: In other words, you -— you’'re suggesting

that lines have been, uh -— not only did she, uh —- that, uh,
the attorney  take -- with the - with the, uh,
representation, she also took the, uh -- uh -- uh, brief or

the memorandum and the proposed order?

14
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MR. TATE: Yes; Your Honor. Instead of -- of, uh,
submitting a proposed order to The Court by October 1 as you
directed, she filed a motion to be relieved.

THE COURT: Yeah; well, that’s what I’m saying.

MR. TATE: Yes, sir.

THE COURT: You’re saying it sort of just...

MR. TATE: And no counsel‘ has appeared on this
cross-claim in six months. So we would resﬁectfully
rgquest———

THE COURT: Well, I -— I think that, whereas it, um -- I

usually do better when I’ve got two parties and I have two

sides to be heard. Uh -- not that I —- again, I'm not gonna
delay you any further. But whereas it -- I —— I —-— I -1
don’t think -- if we don’t have anybody representing them, 1
think we’d be -- that needs to be addressed first. So, um —-—
uh—-- |

MR. TATE: But, Your Honor, if I -- if I may-—-—

THE COURT: Yes, sir? T mean -- and in fact, I would

suggest that there is a sort of a change of c1rcumstances at
the time that the order was issued in October of, um —= vh —-
uh, 2012. That apparently circumstances have changed such
that I think we require, uh —- uh, something for the record
to reflect that, what is it? You now wish to -- what is it,
uh -- uh, have it, uh -- the matter, uh, addressed on the

failure to prosecute. And I -- I don’t see that in the file
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either.

MR. TATE: It will be; yes, sir. There is no motion,
uh, to dismiss these Claims———

THE COURT: Well, sir, I think that’s -- that’s the
proper procedure. If someone, uh -- uh, decides they’re not
going to, or if parties decide £hey’re not going to pursue
either a claim or a defense of their clients, it, vh -- uh,
then you, uh, dismiss it.

MR, HARJEHAUSEN? Your Honor, if I -~ if I may, I---

THE COURT: I want just one at a time. So we’ll finish
hearing from you.

MR. HARJEHAUSEN: Okay.

MR. TATE: And that -~ that’s fine. I've —— I've said
ny piece. Uh -- we think that these motions were fully
briefed-—-

THE COURT: Well, I'm ~- I'm -- let’s just say this.
I'm here on the Stoneledge Construction case. Uh -~

admitted, these things might be ancillary; uh, tangential or
whatever. But the point is, I don’t have anything in fhe
file at this timé reflecting just what you said.

MR. TATE: Yes, sir.

THE COURT: Now, I do have the order, of course,
relieving counseling. But I don’t have anything in there
that says there’s been a violation of that order ahd that it
should be, uh -- the party or the action as far as it a- —;

16
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it affects that particular party should be dismissed for
failure to prosecute.

MR. TATE: My =-- my friend, Mr. Builder here, has a
motion to strike. And I’'d, if -- if I may, ask you to —-
right now it’s on---

THE COURT: Well now, is this still on the, um —- uh -—-
uh -- uh, Mr. Dunaway’s client’s case?

MR. BUILDER: Your Honor, Lindséy Builder on---—

THE COURT: Who's on the other side of your motion?

MR. BUILDER: Medallion and---

THE COURT: Well, he doesn’'t represent Medallion except

for this one thing so”you are -- you’'re in the same situation

that he is. You don’t have anybody on the other side.

MR. BUILDER: Well, Your Honor---—

THE COURT: Are you gonna move for, what is it, um --
uh, default?

MR.lBUILDﬁR: Lindsay Builder on behalf--—-

THE COUﬁT: I don’t have a motion for a .default either.
I have -- unless you’ve filed one.

' MR. BUILDER: Lindsay Builder on behalf of-Clear View
Construction. Your Honor, I originally filed a motion ﬁo
strike based on your order relieving Ms. Culbertson and the
fact that Medallion was an L-L-C unrepresented by counsel;
strike all their pleadings.

I contacted Mr. Dunaway, provided him with a copy of

17
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that aﬁd our motion for summary judément, which is the order
that Mr. Tate has been referencing.

Uh -- based on the fact that 1'd seen Mr. Dunaway file
the motion to guash and saying that he represented Medallion,
I withdrew that motion to strike and Aresubmitted our
filings - the: motion  for summary  Jjudgment against
Medallion -- on that basis thinking that Mr. Dunaway was
representing Medallioﬁ now. |

THE COURT: Well, he's not.

MR. BUILDER: But I did have a motion to strike before
The Court.

THE COURT: He -- he -- he tells me he’s not. So, I
mean, uh, if he’'s not then, uh, you should notice they’'re —-
the Medallion, that they’1l be in default.

MR. BUILDER: So I should---

THE COURT: I —— listen, I-—-
MR. BUILDER: —j—would you like me to re-file my—--—
THE COURT: -——TI -- I stopped practicing twenty years

ago.

MR. BUILDER: All right.

THE COURT: And, um, and in fact, what is it, even when
I was practicing all my, uh --— uh, opinions weren’t all that
good. Just 1like you, I ended up in this courtroom - and
sometimes in the appellate courtrooms.

But the point is, do what you think’s best. Right now,

18
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I have‘noﬁhing. Uh, you -—-— you:—— I -- The Court’s been
advised that, what is it, a party is unrepresented.

MR. BUILDER: Yes, Your Honor.

THE COURT: And if a party’s unrepresented, then the
party has not been, uh -- uh, on notice of, uh, any motions
to be heard today.

MR, BUILDER: Well; Your Honor, my motion was to strike‘
their pleadings. based. on the fact that they were an
unrepresented L-L-C. And in the alternative that you appoint
counsel within‘a reasonable time for Medallion to represent

them.
THE COGRT:’ I appoint counsel?
MR. BUILDER: Or to difect them that they must---
THE COURT: I mean, I'm not sure that---
MR. BUILDER: Not to appoint but to---

THE COQURT: ——~T get -—- I can do that in criminal

matters but I’m not sure we've gone so far as that The

Court’s gonné take over the, um -— uh, Common Pleas practice
of it.

MR. BUILDER: Well, T misspoke, Your Honor; we're —-— to
direct——-

THE COURT: Please, let —- let’s -- we’re —-- we're --

we’re getting a little bit too deep in this; what I would say
morasé. All right, what now---
MR. HARJEHAUSEN: Your Honor, I---

19
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THE COURT: -—-in other words, give me. something to rule
on that would be, uh -- uh -- and it’s not gonna be today
because it hasn’t been filed. So, it would be the subsequent
day.

MR. HBARJEHAUSEN: ———Your Honor, my name 1is John
Harjehausen. I represent Heyward Eiectrical Services. We
have a motion on the docket today, which iélnumber'twelve for
summary . judgment on the cross—claims of Medallion at Keowee,

L—L—C gnd Bradford Seckinger.

Uh .-- that motion was filed and served while
Ms. Culbertson was counsel for these folks. Uh -- we have
served that motion on Erin Culbertson, who is the registered
agent for Medallion, even if she is no longer, uh, counsel

designated or entering appearance in this case.

THE COURT: By order .of default -— motion for default,
or a motion to uh -- uh, dismiss-—-—

MR. HARJEHAUSEN: It —- it -- so we cannot---—

THE COﬁRT: -——for failuré to -- to, uh-——-

MR. HARJEHAUSEN: ———Mr. -- Mr, Seckinger, though, is
here in an individual capacity. He doesn’t require -- the --

the statute does not require that he have an attorney
representing him. Un -- he has been given notice and been
personally served with the motion and memorandum. And we
would request that at least that portion of our motion, um,

be heard today.
20
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Uh —-- I understand from Mr. Dunaway that he’s here in a
limited capacity representing Medallion in a case that is --
has a 2013 case number or a 2012, not the Stoneledge case.

Um -- and -- and we’d mo&e for summary judgment
against -- on all of the cross—claims by both Medallion, who
arguably may need an attorney since it’s a corporate entity,
and Mr. Seckinger, in his individual capacity since he is an

individually-named, uh, cross—claimant. Um -- and this

motion was filed when counsel was present. They've had

| six months to get counsel or to look at. their insurance

policies to determine--—-

THE COURT: Yeah, that’d be -—- that’d be a wonderful
grounds for your motion to dismiss for failure to prosecute.

MR. HARJEHAUSEN: Okay. Thank you, Youf Honor.

THE COURT: QOkay; thank you. Now, howvlong*have you
known this, thatlthey haven't had any response?

MR. HARJEHAUSEN: Well, we filed our motion when they
did have counsel,. Your Honor.

THE COURT: Well, I did know that, but I -- obviously
you’ve known that they didn’t have, uh —-- that -- that she
was reiieved as counsel.

MR. HARJEHAUS#N: Uh -- prob— -- probably from three
months, and we anticipated---

THE COURT: And you haven’t filed anything to let The
Court know that that’s what it was gonna be faced with this

21

000399



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

" STONELEDGE AT LAKE KEOWEE OWNERS’ ASSOCIATION, INC., ET. AL V.
) TMK DEVELOPMENT CO., LIC, ET. AL - MOTIONS HEARING

morning? Thank you.

MR. HARJEHAUSEN: And we learned —— we learned yesterday
that Mr; Dunaway’ had filed a motion. and were under the
impression that he wés appearing in this case.

THE COURT: So, therefore, you did -- you knew until
yesterday that it wés no one. Because the last action was to
relieve counsel and no one has made an appearance, uh, gither
informally or formally.

I'm Jjust asking though, you have To help The Court
sometime because I can’t just sua —-— sua sponte, uh, strike
actions and, uh, dismiss actions or grant even judgments. 1
have to have something that runs -- that, um --— uh, relates
and, uh, reflects that all parties have -- are properly
noticed before The Court:. |

MR. HARJEHAUSEN: I understand.

THE COURT: | All right; I don’t know what that does to
this wonderful, um -- uh, roster we have, but we’ll wait apd
see as we come along. So now we get -- we’re back -- all
right.

Your, uh -~‘uh, Medallion will be continued, uh, as far
as Dunaway -- Mr. Dunaway’s representation until the time
that, um, -- uh, the principle -- I guess, Mr. Albergotti and
Mr. Dunaway can, what 'is it, uh, schedule a hearindg. And
also, uh, it would be nice if you could, what is it, uh, to

R
join the issues as far as whatever motions are gonna be
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pending.

MR. ALBERGOTTI: Your Honor, one of the -- one of £he_
problems on our motion to amend, it’s -- technically it
invol&es —- it -- it involves all the lawyers that are here.

So it's -- and it will---

THE COURT: Well, if they do, I think you’d better get
their addresses and, um -- uh, so they can be served.

MR. ALBERGOTTI: Well, they’ve been served.

THE COURT: All right. Well then, what’s the problem?

MR. ALBERGOTTI: Nothing, Your Honor. It’s just —- I
just wanted to bring it to your attention that it’s -- it
would be a big hearing, not just me and Mr. Dunaway.

THE COURT: Well, I'm not saying it’s gonna -- uh, the
size of .the hearing. The size of the hearing is gonna be the
size of the, um —-- uh -- it, uh -- action. If it’s gét more
than one party involved, it’s gonna obviously have all the
parties theref

MR. ALBERGOTTI: Yes, sir.

THE COURT: But my main .thing is that you-all, uh —-— you
need to, um -- uh, when you -— you as pﬂincipals on that.
particular motion, what is it, need to, uh, be sure that the
others who wquld have an interest in it are notified.

I'm letting you have the, uh, the choice of, uh, working
out when that motion will be heard, then I’1l hear the otﬁers

if they want it to be continued.
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MR. ALBERGOTTI: Yes, sir.

THE COURT: They -- I guess not. I just need to move
on---

MR. ALBERGOTTI: Yes, sir.

THE COURT: --—if you understand, Mr. Albergotti.

MR. ALBERGOTTI: Yes, sir.

THE COURT: All right. and so you are continued,
Mr. Dunaway.

MR. DUNAWAY: Thank you, Your Honor.

THE COURT: And---

MR. ALBERGOTTI: Your Honor, and our—--—

THE COURT: ---I guess you——-

MR. ALBERGOTTI: -—--and our—--

THE COURT: --—are too.

MR. ALBERGOTTI: -——-our motion to éonsolidate, and it
was the last motion in the other -- in the Bank Greenville

case and the foreclosure by Bank Greenville, those are

continued as well I take it?

THE COURT: Continued as well, right. And --— all of
those in the -- in‘ —— in -- and I think you did it
appropriately, Bank, yh -- Bank Greenville case, are
continued.

MR. ALBERGOTTI: All right, sir.
THE COURT: (After pause.) But I do expect, what is it,

um -- uh, cooperation between parties in trying to get it

24
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resolved. I mean, except for a time.

MR. ALBERGOTTI: Yes, sir.

THE COURT: Very good. In other words, please don't
let —- wait out there for me to call you. I think that’s
impossible.

MR. ALBERGOTTI: No, sir. We’ll be-—-

THE COURT: All right.

MR. ALBERGOTTI: ---contacting Ms. Burton.

THE COURT: Thank you. Plus, I think there is a, uh,
case, uh, that says that The Court has ultimate
responsibility for, uh, its, uh -- uh, conduct of, uh, cases
and trials of cases. S0 without,.uh, Rule, what is it, 42 --
whichever is the one for failure to prosecute --— there’s an
inherent authority for the crate (sic) -- The Court, uh, to
just dismiss actions. And then, of course, what is it, it’'s
usually -- I would imagine it’s done without prejudice. It
I'm not mistaken, I think it’s Crestwood Golf Club, uh, is
one of the parties.

MR. ALBERGOTTI: All right, sir; thank you.

THE COURT: But I don’t want to get there. But the
thing is, I -- I —-- at some point, um -- uh -- uh, at some,
uh -- pruning needs to be done if there’s any dead wood on

the matter. All right, so much for my editorial comments.
Now, are we back on the, uh, regular roster?

MR. LYLES: As far as I know, Judge; yes, sir.

25
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THE COURT: All right. Uh -- the -— and the first one
would be, um, defense motion for reconsideration? Do you-all
all have a copy of the roster?

MR. LYLES: I do, Judge. I don’'t know-—-

MR. IMHOFF: Yes, Judge.

THE CLERK: Un -- T -— I don’t mean to interrupt; his
copy does not mirror ours and I don’t mind making a copy for
them so they-—--

THE COURT: Let’s do that if you would.

THE CLERK: -——can stay on the same page.

THE COURT: All right; all right, so we'll stand at ease
for a minute so we find out where we are.

(WHEREUPON, COURT STOOD AT EASE.)

MR. IMHOFF: Your Honor, if I may, Just a littile
housekeeping?

THE COURT: Certainly.

MR. IMHOFF: I have a stack of briefs which I’ve sent by
mail and by email to you. Do you have these briefs in your
office or should I hand -- hand them up to you?

THE COURT: If you’ve filed them with The Court, I'1l1
have them.

THE CLERK: Well, we’ve received a ton a briefs.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

/ 26
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THE COURT: Ail right, are we ready?

THE CLERK: Yes.

THE COURT: Ms. Cross, are you ready?

COURT REPORTER: Yes, sir.

THE COURT: All right, let’s, um —-— we' re back on the
record then, uh, with the first, uh, motion for
reconsideration. (After pause.) Um —- and you have the, uh,
roster, so who is that?

{NO RESPONSE.)

THE COURT: Who’s the, uh, moving party in the first,

uh---

THE CLERK: Uﬁ<—— it is (after pause), well, it’s the,
uh, defendant motion. Is this your, uh -- it’s Mr. Imhoff’s
motion.

MR. IMHOFF: That’s me, yes.

THE COURT: All right. Mr. Imhoff?

MR. IMHOFF: Thank you; Your Honor.v Un -- we're
gonna —- I'm gonna -- I'm gonna try to make this as short for
you as ~- as possible, Your Honor. As you can see from the

roster, I’'ve actually filed three motions for this-——-
THE COURT: All right. I was gonna ask you about that.
I think, um, I have one, three and five 1is your motions?

MR. IMHOFF: That’s correct, Your Honor.

THE COURT: All right. Well, could you -—- it would be
proper to, uh -- are there going to be the same grounds?
27
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MR. IMHOFF: Yes and no, Your Honor. They’re very, very

similar grounds. I have briefed them all. Um —-- as I
understand it, your —- your office has received those briefs.
They’ re very, very similar. As you know, you've heard all

those motions for summary judgment from the subcontractors so
they’re very similar.

THE COURT: Right.

MR. IMHOFF: You collapsed all of the causes of action
and the equitable indemnity and then found that my client,
Marick, had unclean hands, essentially, um, on all of them.

(

THE COURT: Right.

MR. IMHOFF: Um — and so, we are here today for several
reasons to ask you to reconsider that. But, you have heard
on at least two, maybe three occasions the arguments on that.
And so we have put the arguments into these briefs. We have
also included, uh, the contracts that were discussed,
deposition testimony that was diécussed, so that this Court,
any other Court that looks at it, has all of the information

before it.

Um -—- so I don’t think we need to argue each one of
those motions individually. I -- I think that it has been

done and is done again in the brief. TIf I---

THE COURT: All right, 1let’s do this. Uh -- the
first -- the one that is, um, on the roster is the first
motion for reconsideration. VWho is, um -—- uh, the sub on
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that one?

MR. IMHOFF: ' I can’t tell from the roster, Your Honor.

THE COURT: Does somebody know?

MR. IMHOFF: I'm sorry, Your Honor?

THE COURT: 1 ﬁean, is somebody here on the---

MR. ROOT: Your Honor, thg roster déesn’t say. I know
that there are several---

THE COURT: Your name?

- MR. ROOT: i'm sorry -- 8o sorry; David Root. I
represent Builder’s First Source, one of Fhe' parties who
prevailed -- here you go -—- prevailed on the motion for
sumnary judgment.

THE COURT: All right; wéll, let’s just take up that one
then; It’s gonna be one of the three?

MR. ROOT:. It is, Your Honor. I —— I’'m on two ofders
because they’re broken up. Um -- but, yes, absolutely, we
can téke up that one first.

THE COURT: Right; one is for Builder’s GSource. Is
there another?

MR. ROOT: Builder’'s First Source and there are two
orders that contain or address the dismissal on a summary
judgment of the cross-claims that Marick made against, uh,
Builder’'s First Source.

THE COURT: All right. And. that -- gh, so you have
those two as being one through -~- one of the -- one, three or
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five?

MR. IMHOFF: That -- yes, Your Honor.

THE COURT: All right. Well, let’s address the
Builder’s First Source. Um -- uh, your motion to reconsider
the order of, uh —— in that case?

{ MR. IMHOFF: Yes, Your Honor, they're essentially --
they’re essentially all -- all the same, except for maybe
some of the different testimény. Um —-- if -- we would say
first that discovery wasn’t complete. I think that was on
the record at omne of the last hearings. But as it -- there

were so many hearings, I’m not sure that got said at each
individual, uh, nmotion for swmary judgment. Uh -- but it is
correct that discovery was still ongoing.

Plaintiff’s expert had not finished his testimony. More
importantly to me, my expert, Randy Steel, had not finished
his testimony. and I think I may have taken ten minutes at
the end of a very long day to try and ask him soﬁe questions
in the middle of his testiﬁony, while there were other
defehdants still able to take his testimony, to try to get at

least a little bit of information on the record for The

Court.

Un -- and so as to all of them -- I want to make it
clear for the. record -- as to all of the motions for
reconsider -- to reconsider and all of the hearings on the

subcontractors’ motion for summary Jjudgment, we would state
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that discovery was still on-going. And,’ that most
importantly, my expert never had a full chance to give his
opinion, uh, in response to my questions regarding
supervision of the subcontractors, which is essentially the
basis of all of the subcontractors’ mbtions.

Um -- secondly, Your Honor, where there were contracts
with certain subcontractors,  you’ll remember that we brought
cross—-claims not only for negligence and equitable indennity,

but also for a breach of contract and for contractual

indemnity, which I - I ﬁnderstand there's been some
confusion about that. But I have now attached those
contracts to, uh, the briefs for each of, uh -- each of the
parties.

So, if Your Honor would like to look at the contract —-—
and I'undersgand that several of the parties will argue that
those contracts post-date the work. We -- we make an
argument that those contracts were for the work and,
therefore, there 1is equitable indemnity -- I'm sorry,
contractual indemnity or a breach of contract, uh, and the
indemnity agreement or clause in the contract.

And the third part, Your Honor, is the deposition
testimony. I think, as -- as best I could, I tried to inform
The Court where there had been evidence or deposition
testimony for each of the subcontractors, uh, that would give

rise to the -- some reasonable analysis that a jury could
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find that my client, Marick, did, in fact, supervise, uh, or
did not have unclean hands.

And so, I‘ve attached that deposition testimony, where I
could find it, to the appropriate briefs.

Again, I -- Your Honor, I was trying to, because we'! ve
argued this so much, I'm trying to make it as short---

THE COURT: I understand.

MR. IMHOFF: ———todéy-——

' THE COURT: 1 understand.

MR. IMHOFF: ---as possible.

THE COURT: All right. But —-- and, uh, for -- not only
for the record, but, uh, as you well know, that your filings
will be, uh, incorporated and used for a, uh -— uh, an
argument. That, uh, you don’'t have to, um -—- um -- uh,
present oral arguﬁent_on matters that have been briefed and
filed with The Court. |

MR. . IMHOFF: Aand I - -- and we’ve -- and as I1I've said,
we’ve done that at length. Uh, I.-- it -— the only thing --
the only new things that I think we’ve added is to make sure
that the -- the discovery that’s still ongoing applies to
every one of the motions for summary Jjudgment and then
briefed where I could to add evidence of the contract or
deposition testimony.

THE COURT: All right.

MR. IMHOFF: Thank you, Your Honor.
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"THE COURT: Mr. Root?

MR, ROOT: (NO VERBAL RESPONSE.)

THE COURT: Well, go ahead and consult with your
co-counsel.

MR. LYLES: Whoa.

(WHEREUPON( PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.) .

(WHEREUPON, PROCEEDINGS CONTINUED.) .

MR. ROOT: All right. If it please The Court, Your
Honor, David Root again for Builder’s First Source. And I
agree, uh, with the primary point that Mr. Imhoff is making.

\'These issues -- these arguments have been made to Your
Honor twice, um, and essentially three times and they’'ve
been briefed. Initially they’ve Dbeen briefed by way of
supplemental briefs and we have submitted proposed orders and
we eventually had the order éigned.

And as I indicated initially too, the>orders included
my client, Builder’s First Source, and it disposed of the
cross—-claims against Builder’s First Source as to the counts,
um, that Marick alleged against it in its cross-claims being
for equitable indemnity, negligence, breach Qf contract, and
breach of warranty. I have copies of, um, Your Honoxr’s
orders if it would help. I don’t know if you have them right
in front of you. If it would help-—-—

THE COURT: I have —- I have one.
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MR. ROOT: Okay. The only reason I point to these 1is
because there are diff- -- there are -- On€ oraer has
Builder’s First Source, B-F-S, as well as Catoe Construction
and all of Catoe’s subcontractors on it. And another order
has Builder’s First Source as well as -- as Southern,

Concrete, uh, Clear View and Michael Franz on it.

Uh -- they deal with first -- the first one deals with
negligence, equitable indemnity. The second dealing with
breach of contract and breach of warranty. I was Jjust

wanting to make that clear since we're on a motion to

reconsider.

I agree though that we don’t need to parade all of these
arguments back in front of you. I think you got it right
when you signed these orders.

Uh —-- just to address the points that I guess we haven't
addressed by way of the order, as far as the -- or, haven’'t
been addressed fully before.

" As far as discovery goes in the- 2009 cases, um,
Mr. Steel, the expert for Marick, testified that Marick did,
uh, violate the building code and that is a primary premise,
um, upon which we argueé that Marick had fault.

Um -- inasmuch as —-- as Marick needed to be re- -— OI,
excuse me, Mr. Steel needed to be re-deposed, I guess it’s
been since Sep- -- September, he could have been re-noticed
and re-deposed by, uh, Marick’s counsel since it’s been a
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good length of time.

I think the only other issue that I need to address
would be about the timeliness of the filing. The initial
ﬁotions subnitted by Marick, uh, for reconsideration of these
orders, that’s all the parties just --— just say, um, that The
Court was wrongd, ‘Cause. the orders violate South Carolina
law. Essentially, that’s the only basis they gave.

And then yesterday afternoon we all received packages of
about a hundred and fifteen pages on average that contained
mo?e bases of -- for‘the motion. But as Mr. Imhoff said,
legally they’re the same; but also, all of his deposition
testimony is in the'record. So I would just object to that
for purposes of the record today so I have that on there.
But, otherwise-—-

THE COURT: All right. I'm gonna note your objection

that the filings were made, um -- uh -- um, not timely in the
sense —- in the sense that, uh -- uh, notice of the hearings.
But it ~-- I am going to included it in -- if, uh,

this matter’s gonna be reviéwed, I want, um, the Appellate
Court, uh, to have, what 1is it, the pbenefit of all of your
filings. I might say, I 'looked at one; it was sixty-three
pages. And, um, -then there’s -—- you say it's‘a hundred and
fifteen in the other side. Un -- you’ll have to give me,
um -- uh -- uh, I .would have had a difficult time and my

family would -- probably would have complained if 1'd spent
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all that time between tﬂe time they were filed and this
morning with them.

So anyway, I ;— I'11 note that.your timeliness is, um,
part of it, but I am going to; uh, be sure that whoever looks
at it can determine‘whether or not it, uh, was, uh-—-

MR. ROOT: I appreciate you hearing my objection and
making a ruling on it.

THE COURT: All right. Anything else? Ali right, uh,
Mr. Im- —-- Imhoff?

MR. IMHOFF: Your Honor, just -- Jjust two things in

regard, uh, to the continuing discovery and the deposition of

Raymond Steel. Uh -- Raymond Steel is my expert. I -
I’m —- I'm not gonna notice him for a deposition. He's ——
he’s my expert. If -- if anyone else wanted more testimony

from him, I would say that that is anyone else in the case.

T don‘t -- I’ve -- 1I've never noticed my own expert’s

deposition before, maybe somecone else has.

THE COURT: Well, sometimes you, uvh -- it -- on a
summary judgmenﬁ you will have, what is it, um —-- uh —- uh —--
uh, affidavits at least, or something that would suggest
-~ 1

that, what is 1it, there is a genuine issue. Not as a

mean, I understand that, what is it, I don’'t want the

charge —— I don’t want this case is -- is decided because the

dog didn’'t bark. But, it’s more than, um -- uh, something

didn’t happen than something that has a —— creates a genuine
36
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issue.

MR. IMHOFF: The second issue as to that is we —-- I'm
not sure The Court has ruled; maybe verbally you ruled.
Uh -- as you know, some of this case is up on appeal. Some
of it may be stayed, some of it may not be; we’ll address
that later. Bukt, that also comes into play.

THE COURT: Well, now, what —-- now what haven’t I ruled
on? Now, I'm limiting these motions to a motion to
reconsider my granting the summary judgment, uh, as to the,
the two that I have now is Builder’s First Source, um == uh,
Southern Concrete and what was tﬁe other one?

MR. ROOT: On these —-- on these two orders are included
Bullder’s First Sourée, Carl Catoe Construction Company, um,
as well as Catoe’s subcontractors, that’s what we’ve been
calling them. That’s for the most part what makés up the
rest of them.

THE COURT: All right, so it's Catoe, uh, and Builder’s
First Source are the, uh, principals; all right.

MR. SMITH: And then on one of the other orders, as you
pointed out, Southern Concrete might be on---

THE COURT: Oh,  Southern is the third one?

MR. SMITH: And Clear View.

THE COURT: Okay. Well, those are the -- the three
that, uh, that the orders really addressed. And, um, those
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are the ones I’11 be -- on these motions I’11 be considering.

MR. ROOT: And -- and I'm sure counsel for those
entitiesrwill at least want to stand up and say we’ re here
about the arguments, what have you —--— just so the record is

clear.

THE COURT: Well, let’s do that so that we, what is it,

um —-- uh, resolve the matters-——

MR. TATE: Your Honor, if I may, 1'm Ronald Tate
again—--—-

THE COURT: —-—at least for this —- this level. I mean,
it’s either going —-- I’m going to reverse it and we all go

to, uh, trial on the matter.

MR. TATE: Yes, sir. Uh —-- Your Honor, I'm Ron Tate; 1
represent Carl Catoe Construction along with Dana Lang who' s
here today.

Uh -- we would also adopt, uh, Mr. Root’s arguments.
Uh -- if I may list the names of whd are identified as the
Catoe subcontractors? Their counsel are probably here. They
may want to chime in---

THE COURT: Is —- is this the gentleman, um, behind you?

MR. TATE: Uh -- the -- that would be the gentleman
behind me and probably some others. But if I may, for the
record, just list them?

THE COURT: All right.

MR. TATE: Uh —-- they are identified as, uh, T-G
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Construction, L-L-C.

THE COURT: All right; who is that attorney?

MR. SMITH:  I’m Chris Smith, Your Honorx, represent- —---—

THE COURT: Pardon?

MR. SMITH: ~—-—Chris Smith, répresenting T-G
Construction.

THE COURT: Smith? Mr. Smith---

MR. SMITH: Yes, sir.

THE COURT: ---uh-huh. All right.

MR. TATE: Alejandro Al- —; Avalos —-—- Avalos,
A-V-A-L-0-3, Cruz, C-R-U-%Z; Herbert (sic) AcCros Hernandez.

THE COURT: Now, is -- those -- those are two separate,
uh, subs?

MR. TATE: Those are separate subcon- —--

THE COURT: All right, who represents Alejandro?

(NO RESPONSE.) |

THE»COURT: He’s not here?

MR. TATE: Their counsel may not be present.

THE COURT: Oh, okay. |

MR. TATE: Uh -- Martin Hernandez-Aviles, A-V-I-L-E-S;
Ester Moran---

THE COURT: All right, is he, uh -— now, again, give me
pafties' namés.

MR. TATE: Yes, sSir.

THE COURT: All right, uh, is Aviles, uh, one party?
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TATE: Aviles is one party.

COURT: All right, and who represents him (after

pause) or her?

MR.

TATE: Their counsel’s not present. I believe all

these people are represented.

THE

MR.

Mentado.

THE

MR.

THE

THE

THE

MR.

THE

MR.

COURT: Okay.

TATE: Uh —-- the next one is Ester, E-S-T-E-R, Moran

COURT: M-A—-T-A-D-07
WARD: Yes, Your Honor. Jason Ward here——-

COURT: Moore?

WARD: ---for Ms. Moran. dJason Ward---

COURT: Ward---

WARD: ~—--W-A-R-D---
COURT: ---Mr. Ward; all right.
WARD: -—--here for Ester Moran Mentado.

COURT: All right.

TATE: All right, the next omne is, uh, Socorro,

3-0-C-E-R-R-0 (sic) Castillo Montel.

THE
MR.

THE

COURT: Let’s go with Montel; is that the last name?

TATE: Montel.

COURT: Yeah, okay. Who represents —- anybody -~ is

he represented here?

(NO RESPONSE.)

THE

COURT: All right.
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MR. TATE: 2And the next one 1is --— and the last one is,
zarate, Z-A-R-A-T-E Construction. And I don’t believe his
counsel is—--

THE COURT: Z-R-A?

MR. TATE: 2-A-R-A-T-E Construction.

THE COURT: All right; and who represents him -- or, it?

MR. TATE: Uh -- Finley Clarke> in Florence; I don’t
believe he’s here.

THE. COURT: A1l right. And, um, you represent, uh,
Catoe and the subs are represented --— they are all rep- ——
are represented today ére Mr. Smith on T-G, and'Mr. Ward on
Mentado? All right.

MR. TATE: Thank you, Your Honor.

THE COURT: Now, Mr. Smith or, uh, Mr. Ward, do you
adopt, um -- uh, Mr. Root’s, um -~ uh, position?

MR. WARD: Yes, we do, Your Honor.

THE COURT: All right.

MR. SMITH: I do, Your Honor.

THE COURT: And Mr. Smith, very good. Thank you,
gentlemen. All right; anything else, Mr. Imhoff?

MR. IMHOFF: Uh -- nothing, Your Honor, Jjust -- just
I’m—;~ |

THE COURT: Oh, wait a minute, got somebody else.

MR. BUILDER: Your Honor—---

THE CQURT: Yes, sir?
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MR. BUILDER: ---Lindsey Builder on behalf of Clear View
Construction and Michael Franz. We are on one of Mr. Root's
orders, uh, regarding breach of contract and breach of
warranty and we have a separate order for Clear View on
equitable indemnity and negligence. I adopt Mr. Root's
arguments‘dn both of those; they follow the same grounds,
um, your order is---

THE COURT: All right; and, again, your -~ your name,
sir?

MR. BUILDER: Lindsay Builder.

THE COURT: Builder?

MR. BUILbER; Yes, sir; like house builder.

THE COURT: All right; that’s interesting. All right.
And you represent?

MR. BUILDER: Clear View Construction---

THE COURT: Clear View.

MR. BUILDER: --—and Michael Franz.

THE COURT: Individually?

MR. BUILDER: Yes, sir —— yes, Your Honor.

THE COURT: All right. Um -—- and youf -— your —— the
order in your case, uh, was based pretty much on the same, -
um -- uh -- uh, issues that, um, the -- all of the causes of
action were folded into the equitable indemnification and

that The Court in that order found that there was, um

uh -- uh, unclean hands?
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MR. BUILDER: Yes, Your Honor; that is correct.

THE COURT: All right. ALl right; yes, sir.

MR. MEBANE: Your Honor, Robert Mebane for Southern
Concrete. Un -- we also adopt the arguments of Mr. Root.
Um -- and we were on one of the orders as well. The same —-
basically the same arguments that have prev— —-— previously

been made, Your Honor.

THE COURT: AlLl right; and that’s Mevin?

MR. MEBANE: Uh -- yes, sir.

THE COURT: M-E-V-I-N7

MR. MEBANE: Uh -- M-E-B-A- ——=

THE COURT: B; Mebin (sic).

MR. MEBANE: Yes, sir.

THE COURT: 1I'm sorry?

MR. MEBANE: M-E-B-A-N-E.

THE COURT: M-E-B-A-N (sic); all right. Thank you, sir.
All right. |

MR. IMHOFF: - Your Honor, I think we juét- did the
exercise, 5ut just to make sure, there are three motions to
reconsider basgd én fhree orders from this Court, um, that -—-
that we're arguing today based on all of those people that
just stood up. Southern Concrete, Catoe, Buillder’s First
Source, Clear View, uh, their individgals and then all of the
subcoﬁtractors. And I just wanted to make sure that that was

on the record. -
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THE COURT: Very good. Now,‘that -- that is The Court’s
understanding and I’ve had the —-- and I appreciafe your
cooperation in being able -- .able to, uh, sort of
consolidate, um -- uh, the orders; oI, the considerations of

the orders.

A1l right; if there's nothing else, um, (after pause) I

really do not find that thefe’was any,.uh —— and I'm doing
this from recall —— um ;— uh, that there was any error of law
or misconstruction of, um -- uh, fact. And that, um, the
order in each of these cases, um —~ uh, to include the ones
who are not subject to- —- but -- put the orders that go to
Marick’s, um -- uh, counterclaims, uh, their causes of
action, uh, -- negligence, breach of contract and equitable
indemnification were all folded into eéuitable
indemnification. I do find that, uh -- uh, that the -- the

conclusion of, um, Marick’s unclean hands would be such 1t
would defeat those claims. And, uh, motion to reconsider is
denied. Very good.

MR. IMHOFF: Thank you, Your Honor. T think I can move
down.

THE COURT: All right; very good. All right, uh, what's
nexﬁ?

THE CLERK: Um -- it deals with the number four, which
is M-H-C Contractors’ motion for éummary judgnent.

MR. ROOT: 1I'm sorry, Yoﬁr Honor, and I -— and I do want
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to get back by -- behind the bar. In the review, do you want
us to prepare Court -- short orders or you just do a Form
four order for that?

THE COURT: Uh —- it would be —- it’d be good to prepare
an order for me.

"MR. ROOT: Yes, sir.

THE COURT: Um...

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORﬁ.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

THE COURT: I tell you what, just it, uh -- inasmuch as,
um —— uh -- uh, vyou have all of the captions on Yyour
machines, how about, what is it, you preparing it? I can
tell you what the language would be.

After careful consideration, uh, and reviewy‘ uh, The
Cdurt finds that there was no, uh, error of law oOr
misconstruction of faéts and that the, uh, motion for, uh,
reconsideration should be denied. (After pause.) Very good.

'MR. ROOT: Thank you, Your Honor.

THE COURT: Then -- and that -- and that’s —— that’s, I
Lhink, sufficient. At least it has been up until now.

All right; so this is, um, motion forlsummary judgment;
is that correct?

MS. MURPH: Yes.

THE COURT: Yes, ma’am; all right.
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MS. MURPH: Um =-- my name is Megan Murph, and I

represent M-H-C Contractors and Miguel Porras Choncoas.

I -- we are, um, we're before The Court on our motion
for summary Jjudgment; it’s a cross-claim from Marick. We
were also a sub of Marick’s to perform stone work in phase
two of Stoneledge. and as we just discussed, The Court
granted summary judgments of similarly situated defendants,
including Clear View, whose work -—- scope of work was

identical to ours.

Um -— the cross-claims against M-H-C are the same ones;
negligence,. breach of contract, breach of warranty and
ethical indemnification. And, like the other defendants, the
same arguments, uh, that the first three claims we fold into
ethical indemnification. And then, um---

THE COURT: Well, let me ask you, um, is the, uh --
Marick’s position going to be that there was a contract or
something like that bound them or?

MS. MURPH: - There was prior; it was —-- but not with this
Jjob. it was the same as, um —— as before their prior
contracts and prior jobs.

THE COURT: All right. So you’re just saying that you,
uh, pretty much, uh, as in the other cases of, um -- uh,
Marick’s cross—-claim, uh, that, um -- uh, there’s no, uh,
genuine issue as to their involvement and that involvement
was such that, what is it, that it would taint, uh, their
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cause of actions?

MS. MURPH: Exactly. It’s the -- it’s the same thing
that you’ve ruled on and we're in the éame place as the other
subcontractors.

THE COURT: All right; Mr. Imhoff?

MR. IMHOFF: Um-—-

THE COURT: Now, has this one been briefed?

MR. IMHOFF: No, Your Honor, I -- I -- frankly, I think
I just missed this one. I -~ I mean, I didn't see it. But,
uh -- uh, be- -- Dbecause we’ve already discussed it many

times, I would say first:the same thing, 1f discovery is-——-

THE COURT: Well, let me ask you this, uh, but do you

have 'any -- I —— I'm a 1ittle bit concerned that, what is 1it,
um, this is a summary judgment. In other words, it’s not a
reconsideration and -- and so it’d be their, uh =-- their

first, uh, instances of a Court, you know, considering the
judgment -- summary judgment. I understand that the, uh --—
uh, the legal argument is going to be the same---

MS. MURPH: . Right.

TFHE COURT: ---on both sides. Uh —-- but the only thing
is, I'm a little bit concerned about the factual basis for
it, you know, because again, it’'s a summary- judgment on this
continuing issue.

MR. IMHOFF: I —- and I would ask The Court to allow me
to brief it, uh, if I could, without maybe coming back up
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here to The Court.
THE COURT: Well, let me ask you this. Um -- uh,_would
&ou be, uh, willing to, uh, have it decided on, uh -- uh,
priefs, or/and affidavits? I mean, without further hearing?
MR. IMHOFF: I —-— I would---

MS. MURPH: Yes.

MR, IMHOFFE: ---I would be fine with that, Your Homnor.
But if I may, um, and this is -- this is sort of a conundrum
that we're in. My client -— we, as you ¥now, have taken the

bosition that because of the appeals, this case is stayed,
especially for, more impor;antly, as to pﬁase two. M-H-C is
a~phase two sub-contractor. You'll see, if you go down your
list éf motions today, that I actually filed a motion to
guash, a' motion for protective order, because depositions
were being schedﬁled. We have not taken M-H-C's deposition,
because I don’t think M-H-C had counsel until-—-

MS. MURPH: We were late.

MR. IMHOFF: ---after the appeals were filed.

MS. MURPH: Hence, that’s why we're filing now.

MR. IMHOFF: And so, I would ——- I would like to take
their deposition.

THE COURT: So in other words, we don’t even have a

factual basis yet?

'MR. IMHOFF: And that’s a problem because 1 think

that—-—--
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THE COQURT: Well, that’s -- that’s one of the grounds
for not, um -- uh, granting or -— OF considering summary
judgment if there is, um -- uh, a need for developing a

factual record.

And, again, it doesn’'t -- now, that doesn’t mean that,
uth -- as we all know, a summary judgment is, uh, is not
conclusive, uh, unless it’'s granted.

And, uh -- but the -- the fact is that, um, it can be
renewed based on, you know, the development of the record.

MR. IMHOFF: -I guess my position would be that the
sunmary ﬁudgment hearing or this summary judgment motion
should not be heard if the case is SFayed.

THE COURT: Well, the only thing is, as —-—- as I say,
the -- the -- if I should deny the summary judgment, it does
not prejudice the, um -- uh, parties ability to renew it, you
know, based on a —-- a -- a more -~ I -- in other words, I
find at this time, my, uh -- obviously, uh, not —-— not .your
problem because you weren’t retainéd or at least, um -- uh,
brought into that until later, uh, that the case does need to
be, as far as your particular client’s concerned, uh, needs
to be developed. And, uh, at least the, uyh -- uh, the
cross—-claimant here, uh, have the opportunity to develop any,
uh, support for its claim. In other words, what you —— You
want to have denied.

MS. MURPH: Which -- well, we filed, Judge,-like a few
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months ago. So it’s been -- he’s had the motion.

MR. IMHOFF: But we’re taking the position this case is
stayed. And if I take a deposition during a stay then I'm
under the —-- I know it’s not The Court’s problem. But, uh --—
but thaﬁ's —— that’s sort of where I sit. if I'm filing a

motion to quash then I---

THE COURT: Well, it -- has all of the -- the, um, cases
been appealed?

" MR. IMHOFF: Yo, Your Honor, no.

THE COURT: But is this one that is under the appeal?

MR. IMHOFEF: No, because you’ve never heard or granted
this particular motion.

THE COURT: Well, I mean, was the —— .was this party,
though? Uh -- was this party a, um -~ uh -- uh, considered
in the appeal? In other words-—-—

MS. MURPH: Yes.

THE COURT: It was?

MS. MURPH: We -- we were part of the case when the

appeal was made.

THE COURT: Well, when the apbeal went up, were Yyou
noted in the, uh, caption?

MR. IMHOFF: Yes, but they weren’t represented, I don't
believe.

THE COURT: All right; Mr. Lyles?

MR. LYLES: Your Honor, I don’t -- I don’t think that
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M-H-C was -- was denoted at all in that appeal. They were
a -— a party in the case at the time that Jason appealed your
order granting summary judgment with respect to site
contractors. |

So M-H-C -- their claim against M-H-C was .not involved
in that appeal.

THE COURT: Well, let me -— and —— and, again, I'm
obviously, what‘is it, uﬁ - uh( Mr. Imhoff’s, um, cqncern is
governed by, uh, the rules governing appeals that what, uh
where they are stayed.

Um -- and if it -- you were not a part of the appeal, in
other words, you did mnot, um -- uh --— has it been briefed or
anything as yet? |

MR. IMHOFF: The appeal?

THE COURT: Yeah.

MR. IMHOFF: Yes, Your Honor.

THE. COURT: Well, did -- did you, vh, note an appearance
in the appeal?

MS. MURPH: Nb. We —— we weren’t in the original~——

THE COURT: Well, there -- that’s what -- what I'm --
‘I'm saying, I think that these -- these, uh -- ones who were
not ‘included in the appeal. In other words, the; ph ~-- uh —-

uh, the subs and the, um -- uh -—- uh -- uh, the defendants or

{whatever or cross-claim defendants. Um --— and they were not

included in the appeal. I don’t think that would interfere
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with a -- a pursuit of the others.} In other words, I’d go -~
I think that you are entitled -- I'm -- in other words,
I'm not gonna grant your summary Jjudgment. In fact, I think
the -- to clear the record, it’d probably be better to go
ahead and, uh, deny it without prejudice. In other woxds,
renew it upon the, um —- uh, cross-claimant, uh -- uh, having
the opportunity to develop his case.

MR. IMHOFF: Thank you, Your Honor.

MR. LYLES: Thank you.

THE COURT: Now —-- but, again, I don’t think that, um -~
how much time? - It —— it =-- 1like, uh —-- uh, as has been
noted, we’'ve had fhese things. Qf course, what, it's almost
impossible to get all of these cases together at one time.
So how much time do you need for development of, uh, whatever
your opposition to the, uh, motion for summary judgment is?

MR. IMHOFF: Um -- well, it’s mnot -—- it's not
necessarily a timingvissue, Your -- Your Homor. I -- T == I
thought, and I may havé misunderstood you, I thought that the
last time that we argued the stay issue —— you know, the loss
of jurisdiction by this Court because of the appeals —— you
were inélined to stay phase two and you were thinking about
bifurcating the case to allow phase one to go forward.

THE COURT: i think, if I'm not mistaken, and this is
coming -- this is -- you -- you =~ you’re testing an old
person’s recall -- that I’ve —--.I've taken several positions
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about bifurcation, you know, phase one and phase two. And I
don’t know which one’s my current one right now.

The only thing, I'm just trying to move this case along.

‘and 1’d be honest with you, uh, T think it’s like eating a

bear; you have to do it a piece at a time. You can’t much
consume the whole case, what is it, at one time. We need to
whittle it down to something the jury can understand.

So, therefore, um, notwithstanding my, uh, ruling
before, my ruling in this particular -—- on this summary
judgment -- the motion for summary judgment, is I'm going to
grant, uh, the, um -- ‘yh, cross-claimant, uh, an opportunity
to aevelop, uh, any case that he would have.

And, again, as I said -— ma’am?

MS. MURPH: Never mind, go ahead.

THE COURT: No, I -- no please, I -- I don't want to

waste my —- I’m talking too much as it is.
MS. MURPH: No, no; I was -— I was just gonna reiterate
that we’re very much the same -- like as all the other

subcontractors in this situation.

THE COURT: Well, then that means they won’t -- they
won't be able to, uh, oppose your motion. I mean, I —- it’s
a —— it’s a cer- -- it -- let -- not to complicate anything

more than necessary, a summary judgment is wusually done on

the record---

MS. MURPH: Right.
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THE COURT: ---as it exists at the time. And it can be
done with- affidavits or/and counter-affidavits. And that’s
all I'm saying is, I think fhat the cross~claimant,\inasmuch
as you are a different party, you're not a party to the
appeal, uh, that needs to have an opportunity to address
whether there —-- there are genuine issues, unless you want to
move for summary judgment on your own.

MR. IMHOFF: Against myself, Your Honor?

THE COURT: No; against, what is it, uh} granting
non-summary judgment‘to yolu. on your claim.

MR. IMHOFF: Okay; thank you.

THE COURT: Lf you think you’ve got that good a case.

: MR. IMHOFF: All right.
THE COURT: All right, how much time do you need,

though, uh, Mr. Imhoff?

MR. IMHOFF: Un -- I'm -- I'm sure the next time this

Court is able to schedule a motion hearing.
*

THE COURT: No, let’s do it -- T —- I don't, uh --
the -— the clerk doesn’t need it, and my law clerk is the one
that’s usually apbused, uh, with all of these filings, uh --
uh, at the, uh -- and I don’'t want to be, what is it, too,

uh —-— uh -- uh, concerned that -—- for the eleventh hour -

and it pretty much was.

All right; so, uh --— well, let’s Jjust say, let’s -—-
let’s do thirty days. And —-- and you can do it -- as 1 say,
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if you’ve got a case, Or ~—~ and if it’s gonna be something
different from the other cases, then, uh, let it be developed
here. You know, and you can do-it on affidavits énd, um --
uh ——.uh, whatever. But I mean, uh -- uh, you're not -—-—
you’re not trying the case on a summary judgment>unless you
don’t have a case. That goes for, whét is it, the, uh, mover
as well as the one in opposition.

MR. IMHOFF: All right, thirty days, Your Hénor. Thank
you.

THE COURT: All right. 2And if you —-—- you might want --
T don’t know what your -- what -- what sort of record are
you, uh, moving on in Qour sumnary Jjudgnent? You got an
affidavit or 'anythingy or ‘is it just basedl on the other
rulings? |

MS. MURPH: I was basing it on -- I made fhe motion and

I've written a lot in my motion and then on your prior, uh —--

lwhatever.

THE COURT: All right. Well and good; as it relates to
your partipular client?

MS.‘MURPH: You want me to go through the whole-—-

THE COURT: Well, I waqt you -- I -- The Court needs
somethiﬁg in. your case—-—-— ‘

MS. MURPH: Okay.

THE VCOURT: ———to determine whether in your case it

falls in like all the other cases The Court’s ruled omn.
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short order because just the —- the word, denied. Uh -- but
you can renew it, uh, when you feel, uh, appropriate -- I
mean, it’s appropriate. “ But you. do -— you just follow the
rules——-

MS. MURPH: Okay.

| THE COURT: ——-with, uh, some sort of Dbasis for it
re- -—- uh, reflecting that is a genuineiy issue of material
fact.
MS. MURPH: Thank you.
THE COURT: A1l right; thank you, ma’ am. And, of

course —-- and, Mr. Imhoff, you would respond.

MR. IMHQFF: Yes, Your Honor.

THE COU3T: You can either throw up Yyour hands and
concede or, what is it, maybe not. All right; next?

THE CLERK: Unm -- next will be number, um, Sseven and it
is Jose Nino’s motion for summary judgment as to cross—claim
of Bostic.

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CdNFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED. )}

THE COURT: I tell you what, jet’s take a short break.
Um —-- then, uh, we’ll come back in about ten minutes.

(WHEREUPON, HEARING RECESSED AT 11:34 A.M,)
(WHEREUPON, HEARING RESUMED AT 11:55 A.M.)
THE COURT: All right, next?
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MS. MURPH: Um--—-

THE COURT: Well, i mean, not now. T mean I'm giving
you——-

MS. MURPH: Okay,

THE COURT: ---time to develop it.

MS. MURPH: All right.

THE‘COURT: Yeah. .

MS. MURPH: So just write a —— submit a brief then?

THE COUéf: Well, I —-- well, brief or -- I don’t know,
briefs are not as controlling as affidavits or, you know...

MS. MURPH: Okay.

THE COURT: Well, I'm sorry, I -— I didn’t write the
rules.

MS. MURPH: Thank you.

THE COURT: All right. I tell you what, in that case,
um, you’'re on, uh...

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD, ) |

(WHEREUPON, PROCEEDINGS CONTINUED.)

THE COURT: Ms. Murph, um, jnasmuch as you're gonna be

the moving party, you’ll control when, um --— ub, it’ 1l be
heard. In other words, you’'ll re- -- I =~ because I'm
denying your motion for summary judgment.

MS. MURPH: 'Okay.

THE COURT: And thé only thing I -- we can do that on a
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short order because just the - the word, denied. Uh --— but
YOu can renew it, uh, when you feel, uh, appropriate -—- 1
mean, it’s appropriate. ‘ But you do -- ?ou just follow the
rules-—-

MS. MURPH: Okay.

THE COURT: ——-with, uh, some sort of basis for it
re- -- uh, reflecting that is a genuinely issue of material
fact. |

MS. MURPH: Thank you.

THE COURT: All right; thank you, ma’am. And, of
course —- and, Mr. Imhoff, you would respond.

MR. IMHOQFF: Yes, Your Honor.

THE COURT: You can either throw up Yyour hands and
concede or, what is it, maybe not. All right; next?

THE CLERK: Um —-- next will be number, um, seven and it

is Jose Nino’s motion for summary judgment as to cross—claim
of Bostic.
{(WHEREUPON, PROCEEDINGS' WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD. )
A(WHEREUPON, PROCEEDINGS CONTINUED.)
THE COURT: I tell you what, let’s take a short break.
Um -- then, uh, we’ll come back in about ten minutes.
(WHEREUPON, HEARING RECESSED AT 11:34 A.M.)
(WHEREUPON, HEARING RESUMED AT 11:55 A.M.)

THE COURT: All right, next?
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THE’CLERK: Um ---okay, we were at number seven; um,
Jose Nino’sf um, motion for summary judgment as to
cross—-claim. But, I've been: informed that, um, KMAC has the
same motion, as well as Eason Con- —- Construction and---

MR. BELCHER: Jerry Miller.

THE CLERK: ---Jerry Miller. and so it’s all basically
the same motion. So that would take care of number seven,
eight, um, twenty, and +his one would have been twenty-two.
4th

so I did not add it because of the

It was filed on April ’
ten days. But because everything, um---

THE COURT: All right.

THE CLERK: -——his motion is a Jjoint motion with the

others; they’ve waived the ten days’ notice as long as you're

okay'with that.

THE COURT: Oh, I'm fine with that. Uh -- ‘cause I
do -- in -- in all Seriousnéss, I do appreciate your patience
with Tﬁé Court. But, we do need to get this —- this -- move
this matter, moving -- move it along.

Okay; all right, uh, your motion is for summary judgment

on the cross-claims?

MR. MARTIN: Uh -- yes, sir. Curt Martin for Jose Nino,

along with Bill Woods.
THE COURT: All right, Mr. Martin and Mr. Woods.

MR. MARTIN: Yes, sir; it's a motion for summary

judgment. It’s, uh, Bostic’s cross—claim. l
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THE COURT: And this is against Bostic?

MR. MARTIN: Yes, sir.

THE COURT: And you are for Jose Nino?

MR. MARTIN: Yes, sir.

THE COURT: And who represents Bostic?

MR. BELCHER: Alan Belcher, Your Hénor, for Bostic
Construction Incorporated.

THE COURT: All right, uh---

MR. MARTIN: Uh -- Your Honor-—-—-
THE COURT: ---Mr. Martin.
MR. MARTIN: —-—-~uh, Jose Nino was the framing

subcontractor on phase one; they were a subcontractor for
Bostic. Umnm ——‘this argument is gonna sound very familiar.
Um -- it’s essentially the same argument made by all the
phase two subs as to their respective general contractor,
Marick, uh, which The Court heard back in the fall, uh, and
granted back in the fall, and essentially reaffirmed this
morning in the-—-

~THE COURT: - Is Bostic the general contractor in the,
um —— uh, phase two?

MR. BELCHER: They completed a couple of units in phase
one; I think up to eleven units in phase one.

THE COURT: Okay, but, uh, is this out of the phase one?

MR. BELCHER: Nothing in phase two, whatsoever.

THE COURT: All right; okay, very good.
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MR. MARTIN: Yes, éir, it’s —- yeah, the argument is the
same as it was for the phase two subs as to their contractor.

Um -- Bostic’s cross—claims are for negligence, breach
of contract, breach of warranty, conﬁractual and equitable
indemnity and contribution.

Um -- now, the actions for negligence and breach of
contract and breach of warranty, uh, we’re arqguing, of
course, that those are just disguised indemnity claims. They
are, uh -- they're styled as distinctive claims; however, uh,
the language in the actions make clear that they are
contingent upon plaintiff’s success against Bostic. Uh -= so
we contend that those are disguised indemnity ¢claims and they
be treated as such.

Uh -- as to the indemnity claims theﬁselves, uh;
contractual indemnity, there is no contract. Without a
contract, there is no contractual indemnity.

Uh -- equitable indemnity, uh, South Carolina Courts
have been very clear that the most important element to find
for an equitable -- an equitable indemnity, is that the party
seeking equitable indemnity —— in this case, Bostic -- be
adjudged to be without fault. Bostic has not been adjudged
to be without fault and they cannot be adjudged to be without
fault.

Bostic’s own expert, Rick Moore, has testified. he

observed building code violations out at the project and also
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testified that the general contractor is ultimately
responsible for the work of the subs. Therefore, best case
scenario, Bostic is a joint tortfeasor and there could be no
equitable indemnity amongét joint tortfeasors.

Uh -- the last cause of action from Bostic,
contribution, that’s not ripe. Uh -- there can’'t be a —— &
cause of action for contribution until a payment has been
made. Uh —- Bostic has not made a payment, uh, certainly not
one'that———

THE COURT: Well, that’s not a jury issue anyway, is it?

MR. MARTIN: T don’t believe so, Your Honor. So there
has been no payments so it not a ripe action. Uh -- for
those reésons we ask for, uh, summary judgments on all of
Bostic’s cross-claims.

THE COURT: All right; Mr. Belcher?

MR. BELCHER: Thank you, Your Honor. And I think that
we do a little bit of disservice to -- to this motion for
summary judgment in our defense if we say that this is a
similar argument. Certainly if we say it’s an identical
argument to.the ones that you’ve heard last year on phase
two. We do have some distinctions here and I'd like to kind
of go through those with you.

First of all, I —— I do think that we do need to look at
it completely different from what -- what happened, Dbecause
the facts are different. There were a lot of distinctions.
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But first of all, um, our claims should not be collapsed
into indemnity ciaims. They are not solely .indemnity claims.
Um- —— there is case léw in The State of South Carolina -—-
jusf fo set the backdrop for you, 1it's the case of Addy V.
Bolton; I’d be happy to cite that for you —-- that says that
in the case of an individ- ---

PHE COURT: BAll right; do you have the cite?

MR. BELCHER: Yes; the cite is, uh, 257 S.C. 28. Or --
yeah; 257 SC 28, a 1971 case.

Uh -- in that case The Court held that aside from an
equitable argument you are entitled  to damages, special
damages, ' in the  case of an indemnity thiné (sic) -- in- --
indemnity claim for, uh, special damages at law. All right?
You’'re -- vyou're not Jjust entitled to equitable relief,
you'’ re also entitled to damages at law.

Now, in our cross-claims we pled negligence. _And our
negligence complaint says —-=- or, our negligence cross—claim
says, to the extent we have to pay the plaintiffs, we’ re
looking to you for that.

But, that’s not all we're demanding in our complaint —--
in our cross-claims.. We’'re demanding the costs and fees
and expenses aSsociated with the -- .the defense, the
investigatipn, and the settlement,  if any, of these claims.
That is not an equitable indemnity claim. That is not a
claim that arises out of us having to pay something as in a
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special relationship and all those other arguments.
THE COURT: Well, if it's attorney’s fees, what does it

arise from?

MR. BELCHER: Well, it could arise from a contract. It
could arise from---

THE COURT: Well, that’s what I'm asking. What
what . your c¢laim, uh, ‘for attorney’s fees, what is it
baéed on?

MR. BELCHER: it —-- well, costs could a- -~ arise from
an offer of judgment. It could a- -- arise from a contract.
It could arise from anything. I mean, it could just be---

THE COURT: That’s not for anything. That’s just -—-

it —-- it has to either be statutory or contract.

MR. BELCHER: Statute or contract; I agree, Your Honor.

Um -- and so we are asking for more in our complaint thqn
just---

THE COURT: ‘Well I thought -- but, again, I'm asking,
what is the basis for your claim for comp- -~ for attorney’s
fees? I mean, it wouldn’t -- would ‘it -- 1s it a
statutorial, um -- uh ;— uh, remedy?

‘MRT BELCHER: No, we don’t think these are -= we have
not -- no,lwe héven't plead any statutes, Your Honor, but——-

THE COURT: Well, is it -- you got a contract that says

that, um —- uh, you’d be entitled to attorney’s fees?

MR. BELCHER: We don’t think we do. 1 mean,.there were
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contracts between these parties before-—-

THE COURT: Well, if you don’t have it, then that’s not
a -- a cause of action.-

MR. BELCHER: Well, we pled it and I think there is---

THE COURT: Well, I'm sorry; what is it =-- you could
plead a lot of things. I, uh —— I had to, what is it, advise
a -— a solicitor not long ago that when I started practicing
law that the, um, indictment slated --— uh, stated that, um --
uh, the crime was committed with force of arms- at the
courthouse door. And I -- in other words, allegations are
not evidence.

ﬁR. BELCHER: Well, fair enough, Your HONOr. But I

think we would be entitled to costs under Title Fifteen if we

lask for them at the end of trial. I think if---

THE COURT: Well I -- you’d have to give me some
authority for that. All right?

MR. BELCHER: Title Fifteen entitles a prevailing party
to petition The Court for costs within three days of the
trial.

THE COURT: Well, 'a cost is still statutory, uh, by
rule. There are certain statutory costs that you get, not,
what is it, uh —-— not just any costs.

MR. BELCHER: Well, you can get the costs associated
with the -— the trial docket--- |

THE COURT: All right. Well, that -- that’s your
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argument, fine. All right.
MR. BELCHER: That’s one of the arguments. I mean, the
other argument, too, is that there is case law that says

that, you know, when you’re dealing with eguitable indemnity,

and we cited a case of —-- the case that I would cite is
Jourdan, G-O-U- - J-0-U-R-D-A~N V. Boggs Vaughn
Construction. Um -- and it’s cited at 324 South Carolina
309.

THE COURT: 3247

MR. BELCHER: 324 South Carolina 309, a 1996 case, which
basically says, under a simiiar analysis under the motion to
dismiss,.that, uh, indemnity is something that, of course, is
an equitable remedy. But, with regard to finding whether or
not there are unclean hands or whether the, uh, general
contractor is at fault, uh, that is an issue to -- to be
determined by the finder of fact and not by The Court.

And I believe in this case you could have, especially

with some of these other subcontractors, if not all of

them ~—- there’s testimony in the record by Bostic
Construction -—- the only person that we've deposed from
Bostic Construction - that says; we rely on our

subcontractors to know what they’re doing.
These subcontractors cannot make a credible argument to
a Jjury that the general contractor didn’t catch our
i

negligence; therefore, he’s at fault for it. They can’t --
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that’s not an argument that I think they can make to a jury
that’s gonna pass muster with the jury. And that’s the-only
argument that they would have that wouldkallow you to---

THE COURT: So you're saying there’s a genuine issue as
to whether or not there was, um —-- uh---

MR. BELCHER: Whether or not there was—--

THE COURT: ---failure-—-

MR. BELCHER: -—--I -- I apologize, Jgdge.

THE COURT: No, fthat's all right. Go ahead; you can

probably state it better than I can.

, MR. BELCHER: Whether or not the general contractor has

a right to rely on the expertise of its subcontractors to do

the job that they are duly paid to do.

THE COURT: So you don’t think the general contractor
has an overridiﬁg responsibility, uh, to, uh, supervise the,
um, actions of ifé subs?

MR. BELCHER: I don’t think that supervision is at issue
here. I think that what‘the issue here is whether or not the
general contractor has a right to rely on the subcontractors
when he pays them twenty thousand dollars to fréme a building
that they’re gonna do it right.

And I think there’'s a génuine issue of material fact as
to one, whether that was the understanding; and, twb} whether
they did do it right. And I think that that’s a decision
that needs to be made by the twelve people in the box and not
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The -- not The Court. I think that raises the scintilla of
evidence that our Supreme Court has said is required to pass
muster on a summary judgment standard.

THE COURT: Well, are they gonna award attorney’s fees
too?

MR. BELCHER: Who's that; the jury?

THE COURT: The, uh, fact finders.

MR. BELCHER: Well, I’d love to ask them for them.

THE COURT: Okay:; I‘'m just curious.

MR. BELCHER: I know a lot of people who would:like to

ask them for it.

)

‘THE COURT: I didn’t -- I -- I didn’t know how much we
were gonna put on the, uh, juries to write law and rules and
stuff.

MR. BELCHER: Well, no -- no. And I wouldn’t ask —— I
wouldn’t ask them to do that. But, 1 think that there does
need to be a determination as to liability of the general
contractor.

THE COURT: All right; I understand that. All right.

MR. BELCHER: BAnd -- and you’ve got other -- you've got
other issues here too as well} Your Honor, because in this
particular case you've got Bostic not completing many of
these units. But, the Jjury may very well hear Bostic
Construction, hear that they didn’t complete some of the

uhits, hear that, uh, perhaps the warrant- =-- there are no
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war—- --— 1 mean, i£ —— it could come to pass that The Court
could make a conclusion of law that when you do not complete
a building, Yyou do not extend warranties of habitability and
fitness for a particular use. preferably for. uh —-— mést --
most importantly the warranty of habitability which do not

require privy of contract. But they arguably -~ or, we will

argue —— require completion of the project for those

warranties to begin, okay?

So, we may be in a pilace here where the subcontractors

cannot make that argument because their scope of work was

completed on the project, while Bostic’s was not. They may
find that Bostic is not at fault, but the subcontractors, who

were paid to do the job they did, were required to do it

right and, therefore, their.warranties-do extend even though
the -- the unit itself did not receive 2 certificate of
occupancy under their géneral'contractor.

So I think all those issues create issues of fact that
are still to be determined by a finder of fact and not this
Court, such'that summary Jjudgment is inappropriate in our
particularlphase.

THE COURT: All right.

MR. MARTIN: Uh -- Judge, just - responding to

Mr. Belcher, uh, his first contention that, uh, these are
separate and distinct causes of action, uh, a8 he admitted

in -- in their pleading,.uh, breach of negligence, breach of
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contract, breach -—- breach of warranty, they ask to recover
from the subcontractors,.including Jose Nino, any monies it
isAédjudged to owe plaintiffs.

The character and the nature of the action is indemnity.
Uh -- and as far as the indemnity itself, uh, the facts may
be a little bit different in that Bostic Construction only
completed maybe a -- a dozen units before, uh, leaving the
property. It doesn’t change the underlying principals. Its
own expert, uh, said that, uh, . Bostic is ultimately
responsible to énsure that subs comply with the building code

and —— and plans.

Plus, it —-- it doesn’t matter what the jury’s allocation
is as to fault as to the subs. If they find that there is a
violation of building code, their expert, Mr. Moore, who' s
already . said thét the G-C is ultimately responsible for that,
which completely undercuts their claim for any kind of
equitable indemnity.

THE COURT: All right. Mr. Woods are you involved in
this?

MR. WOODS: No, Your Honor; 1’11 —- I’1l, uh, stand_with
Mr., uh —- Curt’s, uh, statements on this. I believe that
sevéral of the other subcontractors have additional arguments
or further arguments that, uh, they’d like to make on it,
though.

THE COURT: Yes, sir.
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MR. BELCHER:(. And, Your Honor, I think I do need to
respond to what Mr. Martin sald here.

That scenario where Bostic is,adjudged in the jury --
which, again, it’s gonna be a question of fact for a jury --
they’ll have an expert testifying. to whatever he’s going to
testify to. The Jjury will weigh the credibility of .that
evidence and make a determination.

1t the jury -- if the jﬁry determines that -- 1f the
Jjury determines that, uh, there is a violation of a building
code, then that’s alwmost a clear-cut scenario wherein you
have a general contractor being charged.with liability. .That
general contractor did not violate a building code if he
didn’t swing a hammer on that project. The violation of the
building\code is by the subcontractor who failed to build
something to code. The architeéts are responsible for
telling you whether or not things are built to the code.

THE COURT: Well, let me ask you something. Does a
general contractor ever swing a hammer?

MR. BELCHER: Some of ‘em self-perform.

THE COURT: Well, I’'m serious.

MR, BELCHER: Yeah, there’s a matter——-

THE COURT: I mean, most of them -- that's why you have
project managers and all. They’re —-- they’re -- they’re not,
um —- uh, laborers.

MR. BELCHER: The old —-- the old form that--—
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THE COURT: Oh, I —-- listen, I know about, what is it,
the--—- ‘

MR, BELCHER: —~—you.used to have master builders that
would have everything done in—house..

THE COURT: I understand.

MR. BELCHER: Now you got---

THE COURT: But I’'m just curious. That’s a proposition
of law that I didn’t know existed that you had tp swing . a

hammer in order to be responsible for the product.

MR. BELCHER: Well, I think that that’'s a situation
where you’re held responsible, but then you’re entitled to
seek indemnity because you do have to swing a hamner. You
didn’t create that code violation. Sémeone else——-

THE COURT: Well, I think that’s‘—— that’s -- again,
I -- I'm not sure, uh -- 1’11 have to look at this. I -= I

trust you-all have briefed this question of whether or not,

uh, there’s an ultimate responsibility to, uh -- uh,
supervise and to, uh -- to be sure that the people that you
bring ontc a project does, um -- uh, or do, uh, what they’'re

supposed to—-—-

MR, MARTIN: And, Your Honor---—

THE COURT: ---and the way they’re supposed to.

MR. MARTIN: ———Your Honor, forgive me; I -- 1 don't
think there’s a need to brief that because their own expert
admitted that the G-C has that responsibility to supervise,
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to méke sure the subs comply with the-code and the plans.‘
Moreover, the G-C pulled 'the permits. They heed to ensure
that it complies with code.

THE COURT: Well, there’s -- I'm just curious. All
right, you —; you say that ——‘that’s what you’re gonna rely
on, you don’t need any law on it you just need the testimony.
I hope you don’t f£find 'any other testimony out there that
contradicts that.

MR. BELCHER: Well, and -- and---

THE COURT: 1 mean, another opinion, not another expert.

MR. BELCHER: And you do; you have Joe Bostic on the
record saying, I rely on my subcontractors to do whal they’re
supposed to do.to build to code and follow the code.

THE COURT: Well, what else would he say?

MR. BELCHER: Well, I'm just saying, there -- there --
there you have a genuine issue of material fact that meets
the scintilla of evidence requirement to make summary
judgment not appropriate in this case.

THE COURT: Well, uh-—-

‘MR, BELCHER: And———.

THE COURT: ~---well —-- well, wait a minute. We've got

somebody else standing now.

MR. BELCHER: ---and the other issue that I need to---

THE COURT: Well Qait a minute -- okay.

"MR. BELCHER: -——I need to address the contribution
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claims. The contribution in South Carolina, especially these
construction cases, has gotten really difficult because Wwe
stand to be in a position potentially, given the age of this
case, where the statute of repose is —-— we’ve hit the statute
of repose in this case, and I can't bring my contribution
Claimé. There’s case law in The State of South Carolina that
says that we recognize it’'s a harsh situation, but if you try
to bring your contribution claim outside of the initial
statute of repose, it is time-barred.

So, Thé Court has to weigh the ripeness issue, uh,
between whether or not we are =-- should be entitled to this
recovery. And we leave it in our pleadings, leave 1t as an
issue for The Court, and then it’s gonna be something that’s
addressed after the jury anyway, and after monies have been
paid out. But, we might get to a place where, after a trial
and an appeal and who knows what else, we don't have our
contribution claim to file after we’ve settled the -- the
debts of another, uh, joint non-settling tortfeasor.

So, that’s why I plead confribution in my complaints or
in my cross-claims because I always fear that if I don't
plead it in the initial phase of a litigation, it’s gonna be
time-barred by the statute of repose by the time everything
settles. .

So I think The Court needs to weigh that in the -- in

the balance as to what the proper way to proceed, knowing
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tﬁat it’s not ripe yet but it will be as soon as we pay. And
that’s -- that’s —- that’s just -- I'hadn’t responded to that
argument and now I'm done.

THE COURT: I understand.

MR. BELCHER: So, thank you, Your Honor.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED. )

THE COURT: All right -- all right.

MR. YOKEL: Thank you, Your Honor; may it please The
Court. David Yokel, I'm the attorney for KMAC. Uh -- we
built, uh -- or, poured the elevated concrete decks. Um --
and we join in the arguments that Mr. Martin made on behalf
of, uh, Nino. Um -- 1 have for The Court the case of Fields
versus, um, Haynes Water Builders.

THE COURT: Fields versus what?

MR. YOKEL: Um -- Haynes Water Builders.

THE COURT: H-A-N or H-A-Y?

MR. YOKEL: H-A-Y-N-E-S, Your Honor. 376 South Carolina
545; 658 S.E.2d 80.

THE COURT: All right, 376 South Carolina?

MR. YOKEL: Five-forty-five.

THE COURT: Okay.

M