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STATEMENT OF THE ISSUE ON APPEAL |

1. Did the trial judge abuse her discretion amounting to an error of law in the

- award of legal fees to the appellahf?

i



STATEMENT OF THE CASE

K&S Food Services, Inc. owned and operated g-bar known as Hailee’s Bar &
Grill (“Haileé’s”). Hailee’s wés lolcafed in a shopioing cénter owned by Callista, LLC.
This shopping center was annexed into the City of Mauldin on June 21, 2010. Thereafter,
the Mauldin Police.Departrﬁent responded to an inordinate number of calls at Hailee’s
ébnceming a variety of problems occurring at the bar. Finally, on February 15, 2011,
Mauldin served the Appellant with Notice that it intended to revoke the business license
of Hailee’s because it cénstituted a pﬁblic nuisance.

On July 18, 201 1, Mauidin City Council adopted anlOrdinance requiring all bars
in the City to close at 2:00 a.m. The next day, Hailee’s sued Mauldin in Civil Action No.
2011-CP-23-4773.. Hailee’s raised five causes of action which included: (1) an action
challenging the validity of the Ordinance requiring bars to close by 2:00 am.; (2) an
action challenging the validity of the business license Ordinance of the City; (3) an action .
alleging various acts of hegligence; 4 an action challenging the validity of the
annexation of the shopping center; and, (5) an action for inverse condemnation (ROA 43-
53). Hailee’s also sought a temporary and permanent injunction and temporary
restraining Order to prevent the City from enforcing its Ordinance requiring bars £o close
. by 2:00 am. The Court ‘denied this reqlilest for injunctive relief by Order dated
September 19, 2011 (ROA 15-22). Ultimately, the Court, by Orders dated May 2, 2012
(ROA 24-27) and May 14, 2013 (ROA 28—35) dismissed all five causes of action with
prejudice. -

On August 16, 201‘1, City Council conducted a due process hearing concerning
the revocation of Hailee’s business license. On September 19, 2011, a majority of City

Council signed an Order just prior to a regularly scheduled council meeting that revoked



the business license of Hailee’s ‘(ROA 1-14). On Septembér 22, 2011, Hailée’s
commeﬁced a second legal action against the City denoted as Civil Action No; 2011-CP-
23-6290 (ROA 54-61). In this action, Hailee’s raised three causes of action: (1) a
challenge to the revocation of the business license; (2) violations of the Freedom of
Information Act; and, (3) the validity of Mauldin’s business license Ordinance (ROA 54-
61). The causes of action challengiﬁg the revocation of the business license and the
vaiidity of the business license Ordinance were dismissed by Order dated May 2, 2012
(ROA 24-27). |

On November 5, 2011, prior to the conclusion of this litigation, Hailee’s éeased
operating and closed its doors. |

The Court, l;y Order dated May 9, 2013, (ROA 28-35) found that City Council
violated the provisions of the Freedom of Information Act (“FOIA”) by signjng the Order
revoking the business license of Hailee’s just prior to the council meeting rather than
during the council meeting.

Ultimately, the Court awarded Appellant $1,500.00 for legal fees by Order dafed

May 8, 2013 (ROA 36-40). This Appeal followed challenging the amount of the award.



ARGUMENT

THE TRIAL JUDGE DID NOT ABUSE HER DISCRETION AMOUNTING TO

AN ERROR OF LAW IN THE AWARD OF LEGAL FEES TO THE APPELLANT.

The determination of the amount of an award of legal fees in a Freedom of

Information Act claim is a matter of discretion for the trial judge. Burton v. York County

Sheriff’s Dept., 358 S.C. 339, 357, 594 S.E.2d 888, 898 (Ct. App. 2004). The Court may,

in its discretion, award reasonable attorney fees or an appropriate portion thereof if the

party prevails in part. Society of Professional Journalists v. Séxton, 283 S.C. 563, 568,

324 S.E.2d 313, 315-316 (1984).. For the reasons set forth herein, the trial judge did not
‘abuse her discretion. |

There are six factors to be considered when determining an award of legal feés:
(1) the nature, extent, and difficulty of the case; (2) the time necessarily devoted to the
case; (3) professional standing of counsel; (4) contingency of compensation; (5)
beneficial results obtained; and, (6) customary legal fees for similar services. Jackson v.
Speed, 326 S.C. 289, 486 S.E.2d 750 (1997) and Glasscock v. Glasscock, 304 S.C. 158,
161 403 S.E.2d 313, 315 (S.C. 1991). The trial judge considered and made specific
findings of fact for each of these six factors in her Order (ROA 37-39). There.is

sufficient evidence which reasonably supports the trial judge’s findings.
(1) The nature, extent, and difficulty of the case

The trial judge found that the Freedom of Information Act issue was not factually
or legally complicated, and did not require extensive work by Appellant’s counsel (ROA
37). Specifically, the trial court noted that the Freedom of Information Act issue

involved the simple -



question of whether or not counsel violated the Act by signing the Order revoking the

business license of the Appellant just prior to a council meéting (ROA 37).

The FOIA cause of action, the facts that supported it, and the trial judge’s finding
of a FOIA violation, stand independent of the seven other causes of action brought by the
Appellant in the two legai actions. In other words, Appellant’s burden of proving the
FOIA violation did not rely upon the development of the facts in support of the other
seven (7) unr‘eAlated causes of action. The FOIA cause of action is not intertwined with
the rest of the case; and therefore, Appellant is entitled only to seek fees in pursuit of this
very simple and straightforward issue. The trial judge’s award of $1,500.00 demonstrates

a reasonable fee for counsel’s services for the FOIA claim.
(2) The time necessarily devoted to the case

The trial judge next found that the amount of time allegedly expended by counsel
for the Appellant pertaining to the Freedom of Information Act claim “was excessive in
light of the simple, straight forward‘riature of the issue in controversy.” (ROA 38). The
evidence supports this finding.

The triél judge found that Counsel claimed an excessive amount of time preparing
the FOIA cause éf action (ROA 38). The following time entries are excessive in light of
Counsel’s experience handling FOIA cases. Counsel for Appellant listed 2.9 hours on
September 20, 2011, to prepare the Freedoﬁ of Information Act cause of action (ROA
88). That cause of action begins at paragraph 16 of the Complaint and encompasses two
pages (ROA 59-61). Almost half of those two pages are Verbétim quotes of statutes in
the FOIA. Counsel also listed 3.15 hours on September 22, 2011, to “Review September
19, 2011 decision and applicable minutes and notices by Counsel, along with FOIA
applicability.” (ROA~ 88). The Order of City Council was 14 pages in length (ROA 1-

14). No minutes of the City Council meéting, which took place on the evening of
| 4



September ‘19, 2011, ‘e‘xist»edr when fhis time entry was made. In addition, the documeﬁt
providing notice of the Séptember 19, 2011 Council meeting was less than one page in
length. The assertlion that it took 3.15 hours, by experienced counsel to do fhis work is
not reasonable. Furthermore, counsel lisfed .95 hours on Sépfember 22, 20»11 to “Finalize
FOIA cause of action” and an additiopal 55 h;)ﬁrs to “Revise FOIA'c/a and file Amendéd
‘ benblaint. Letter to Clerk of Court.” '(ROA 88). In totél, Counsei asserts that he
expended 7.55 hours pfeparing thé two page FOIA cause of action. The trial judge had a
sound basis for her,ﬁhciiﬁg that the time Elaifried by counsel to prepare the FOIA cause of
action was excessive. |
On November 11, 201 1, 'Couhsel for Appellant listed .65 hours to “Review
Defendant’s 'Motion to Sth Aside Default aﬁd ;reply to Motion for Entry of Default.” The
documents in question comprise less than two pages (ROA 88). It did'not také .65 hours
to read the.se two shor"g documents. On Novefnber 16, 2011, Counsel for Appellant stated
that he expended ‘.55' ‘hours to “Review Defendant’s Motion to Digmiss, Motion to
Quash.” (ROA 88). A review of these docﬁments reveals {hat they are short; standard
forms that did not require ekperieﬁced Counsel .55 hours to review. On December 8, |
2011, Counsel for -Appellant listed‘3.75 houré to “Review subﬁission of Defendant’s
numerous exhibits for hearing.” (ROA 88). "l;he.exhibits in question were police Iﬁcidg:nt
Reports and other docﬁme'nfcs that were submitteci by Respondent in support of Council’s
decision to revoke Hailee’s business license. | These éxhibits did not pertaih to ;the FOIA
cause of action. |
On January 3,»20i2,'éhd January 5, 2012, Counsgl for the Appeilant listed- a total |
of 7.1 hogrs pr’eparin.g for a hearing and attending the January 5, 2012 .hea'ring before

Judge Hill (ROA 89). This hearing pertained to a Motion filed by the Respondent to

>



dismiss the first lawsuit énd to dismis's'thé segohd lawsuit whiéh includéd two causes of
ac':tion‘ unrelated to tile FOIA ‘ciaim. This héaririg.addressed prjmarily the first lawsuit
and the two substéntive causes of ‘vactio:n in"’t}'l'e seco.nd lawél;it which wére subsequ‘entl}'/ .
dismiésed by drder of Judge Hill (ROA,24-27). The Court took "ve'_ry little time during

- the heariﬁg addressing the FOIA issue. MoSt of the time spent in preparétién for and
attending the hearing addressed the seven Subétaﬁtive causes of actién in the two lawsuits
which were u.nrelate‘d to the FOIA claim. .It is unreasonable fo’r‘AppeHant to request fees
for 7.1 hours ;Jvhen the FOIA claim involved .the simple issue of whethevr.or‘-not,_Coﬁncil
violated FOIA by s_igning the Order While not'in a pﬁblic hearing. |

On Jahuéry 12,2012, 'CounselA for ‘Appellant listed .5 -hours to “ReviewOrder of
Court."’_ ’ | | |
(ROA 89). " The Ofder of the Co;irt was dniy two pages ih length. OniJanuary 22,2012,
Counsel for Appellén‘; lis‘ged 1.95' hours to “I,{eview Motion to Dismiss by D.efendants..”
(ROA 89). The doctiments in question, which were 2 pages in length, did not require
| almost 2 hours to read t')y'experieh‘ced Counseil.

The trial judge: also found that the time claimed by counsél for Appellant was
excessi?e Becauée it i‘nclﬁded time for cleric’al services (ROA' 38). The next group of
time entries are ordi_narily’ doné by a paraleglél or legal'assistant rather than an attorney.
On September 26, 2011, Counsel for Appellant listed 1.0 hour for “Prepared Civil Action
Coversheet, Summons, Complaint, and letter to Clerk.” (ROA 88). On Séptémber 27,
2011, Counsel for Appellant listed .4 flours‘to “Fax to proéess sewe;” and *‘Lettef, to
Cl;erk of Céurt regarding Affidavit of Service.” (ROA 88). 'O'n October 20, 2011,

Counsel for Appellant liéted .2 hours to “Fax io prdcess server.” (ROA 88). On October

26, 2011, Counsel for Appellant listed 1.0 hour spent for “Prepared Affidavit of Default,
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Certificate of Service and letter to Clerk of Court and Letter to City of Mauldin.” (ROA
88). On November 3, 201 1, Counsel for Appéllant listed .85 hours for “Prepare Métion
Coversheet, Motion for Default Judgment, Certificate of Service and Letter to Clerk.”
(ROA 88). A Motion for Default Judgment is a standard form that requires very little
time for Counsel to prepare. On November 9, 2011, Counsél for Appellant listed .75
hours for “Prepared Notice 6f Hearing for Default Judgment, Certificate of Service,
Letter to Clerk of Court and Letter to Duggan.” (ROA 88). On November 11, 2011,
Counsel lists .2 hours to prepare “Letter to Clerk of Court with Certificate of Service.”
On March 7, 2012, Counsel for Appellant listed 1.15 hours‘ to "‘Prepare Motion
Coversheet, Motién to Cémpel,. Certificate c;f ‘Service, Letter to Clerk of Court and Letter
to Duggan.” (ROA 89). Not only is this work clerical in nature, it alsp pertained to the
first lawsuit initiated by Hailee’s. It had nothing to do with the FOIA claim subsequently
initiated in Plaintiff’s second lawsuit. - On May 22, 2012, Counsel listed 2.65 hours for
“Prepared Motion Coversheet, Motion for Summary Judgment, Certificate of Service,
Letter to Clerk of Coﬁrt and Letter to Duggan.” (ROA 88). The Motion for Summary
Judgment ‘v'vas a standard one page Notice of Motion form often filed by Counsel.

On May 29, 2012, Counsel listed .7‘5 hours to “Review Order (;f Judge Hill.”
(ROA 89). Almost all of Judge Hill’s Order pertained to the five causes. of action in the
first lawsuit and the two causes of action in the second lawsuit which were dismissed by
the Court. Again, these causes of action had nothing to do with the Freedom of
Information Act issue. In fact, only two parégraphs of Judge Hill’s Order addressed the
Freedom of Infonﬁation.Act (ROA 26). Most of this time listed by Counsel was for

service he rendered unfelated to the FOIA claim.



o oﬁ June 14, 2012, Counsel for Appellant listed .5 hours to “Review Affidavit of .
Bob Cook.” (ROA 89). Mr. Cook was the presiding City Council Member at the
business license revocation hearing. His Affidavit was one Idage . It did not require
Counsel'.5 hours to read.

On September 14; 2012, Counsel for Appellant listed 5.1 hours f(')r) “Preparation
for FOIA idsues on Surﬁmery Judgment’.’ and alse listed 3.75 hours dn September 17,
2012 to “Prepare for and attend 'Summary dudgment hearing on FOIA.” (ROA. 89).
Counsel did not prepare a Legal MemordndumA fo submit to the Court idcluding research
or discussioﬁ Qf the FOIA issde. The FOIA issue was a simple factual questien, that is,
whether or not Council violated FOIA when. it signed the Order outeide a public meeting.
This did not require any appreciable p%eparatidn tifne to research and argue.
Furthermere, ndost‘of ;[he"time expended ddring this hearing en_ September 17, 20'1’2,'
involved Respondent’s Motion to Disrﬁiss the Appel’lant’s negligence cause of action.
This was wholly unrelated to the FQIA claim. Little time was spent afguing the FOIA
: motien. Claiming 8.85 houts preparipg for;’a'nd arguing the FOIA issue before the Court
was excessive. " |

On January 7, 2013, Counsel for Appellant listed .45 hours to review emails from
opposing Counsel and the Cierk of Court scheduling the heéring te determine the
attorney fees (ROA 89). These_ short 'emeils did not take .45 heurs to read anddid not
‘require gen‘uiAne legal servicesrendered by Cvo‘unsel pertaining to the FOIA iésue.

In sUrhmary, the conclusion of the trial j.udge that the time claimed by 'Counsel for

Appellant was excessive is amply supported by the recvord.‘



(3) Professional standing of counsel

The trial judge made an appropriate ffnding concerning the professional standing

of counsel for the Appellant (ROA 38). . .
(4) Contingency of corrrpensation

Beeause the Appellant did not indicate to the trial judge that counsel was
representing Appellant on a contingency basis, the Court concluded that this was not a

factor to be considered in the determihation of the award of an appropriate fee (RQA 38).
(5) Beneﬁcial results obtained

The trial judge also considered the reeults obtained by counsel for the Appellant.
The Court noted that of the eight causes of action initiated by Appellant in its two
lawsuits- all eeven of the substantive causes of action were dismissed by the Court
leaving only the uncornphcated ‘
claim under the Freedom of Information Act. Therefore the trial judge concluded that
the results obtained by Counsel for the Appellant were not particularly beneficial (ROA
39). S '

(6) Customary legal fees for similar services

The Appellant, who had the burden of proof to establish that the fee it sought was
at market rates, offered no evidence to the Court in support of its assertion that $350 per
hour was an approprrate market rate in 51m11ar cases other than to briefly mention in '
passrng during oral argument the Laffey i\/latrlx concernmg fees in Federal Court
litigation (ROA 149), not state court Freedom of Information Act htlgatlon‘ And, the
Appellant did not submit the Laffey Matrix to the trial court for its consideration. Having
failed to submit evidence to the Court concernlng market rates for similar litigation, it is

too late to claim on appeal that the Court committed error concerning its ﬁndmg

regarding market rates.



The trial judge found that the hourly rate of $350 sought by counsel for the

Appellant was excessive taking into consideration the uncomplicated nature of the-issue

- and market rates for fees in similar cases. The trial court acted properly in doing so.

CONCLUSION *

The ' trial judge considered all of the required factors in assessing the

determination of the legal fee. The trial judge did nO;[ abuse her discretion in the amount

of the legal fee awarded to the Appellant. The evidence supports the award and should
be affirmed. |
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