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BY THE COURT

(May 15, 2013)
(REPORTER'S NOTE: The Jury enters courtroom. 11:35 A.M.)

BY THE COURT:

THE COURT: 1Is that the entire group that was sumﬁoned,
Mr. Deputy?

DEPUTY: Yes, -sir.

THE COURT: Thenk you so much.

Good morning, ladies and gentlemen. Hate to bother you
and take your valﬁabie time‘up but this will be the last ease
tried; sefI'm going to select twelve oflyeu with two - .
alférnates and those who are not selected will be excused for
the rest of the day and for the rest of the week. |

I have hot had an opportunity to talk to ény of §ou. I
was in trial on"another case but I too want to express‘to yoﬁr
ﬁy appreciation for your attendance and 'service here teday. I
fully uhderstand that you are here at considerable | y
inconvenience to your personal lives, to youf business, to
your families. .

Under our system of jurisprudence, however, in criminal
court, we say that an individual shall not be deprived not for
one day of his or her liberty unless and until a jury of their
peers has convicted them by evidence beyond a reasonable
doubt.v That concept protects your liberty and witﬁ equal
importahee it protects miﬁe.

I'm Judge Cottingham from Benne%tsville, South Carolina.
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VOIR DIRE ,

I've held court here over the last twenty-nine years on many

occésions and, as all trial judges, always;éﬁjoy COmiﬁg here.
You've got an excellent Clerk of Court, wonderful Sheriff's
Department, good trained lawyer bar; all of ‘us enjoy coming
hefé for that reason.

This young man to my left is my associate and lawaclerk,‘

‘Trey Jones. He's been with me for the past year.

This is going to be a rélatively short trial. We'll
propably éonclude it iﬁ'the mqrﬁiﬁg sometimé but it won't last
huch‘beyona~that, I don't think.

| Ms. Livesay, piéase call your case;
- MS. LIVESAY: Thank you, Your Honor.
At this time, the State calls State versus Dayton Frinks,

Jr., Your Honor. " We'll be proceeding on.two charges, burglary

first and kidnapping.

‘THE COURT: Thank yoﬁ. Mr. Galmore, 'you represent the
Défendaﬁt~as to both charges?

.MR. GALMORE: Yes, sir.

TﬁE COURT: Are you ready to proceed?

MR. GALMORE: Yes, sir. |

THE COURT: Are you now ready to begin the selection
process for the jury? |

MR. GALMORE: Yes, sir.
VOIR DIRE:

THE COURT: All right. Ladies and gentlemen, we desire
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VOIR DIRE

twelve folks from your number and two alternates who can say
to me and to you, I know nothing about the case, I have no
interest in it, I'm not acquainted with anybody connected with
it, if selected as one of the jurors, my verdict will be based
on the law and evidence and from nothing else. And in that
connection now, I need to ask of you several questions.

The Defendant please stand, Dayton Frinks. Are any -- if
any of you respond to my questions in the affirmative, please
stand.

Are any of you related by blood or connected by marriage
with the Defendant Franks.

LAW CLERK: Frinks. .

THE COURT: Frinks.

({REPORTER'S NOTE: No response.)

THE COURT: Are any of you close personal friends of this
Defendant, heighbors, church memberé, coworkers?

(REPORTER'S NOTE: No response.)

THE COURT:. Do any of you know the Defendant Frinks in
any capacity whatsoever? If so, please stand.
(REPORTER'S NOTE: No response.)

THE COURT: The alleged victims in these cases is Elias
Michaels. Any of you related by blood or connected by
marriage with Ms. Michaels?

(REPORTER'S NOTE: No response.)

THE COURT: Any of you know her in any capacity
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VOIR DIRE

whatsoever.
MR. GALMORE: Mr. Michaels, Your Honor.
THE COURT: Mr. Michaels, excuse me, I'm sorry, Mr.

Michaels.

| (REPORTER'S NOTE: No response.)

THE COURT: 1Is Mr. Michaels in the courtroom?

MS. LIVESAY: He is not, Your Honor.

THE COURT: Okay. The other alleged victim is Billie Joe
Ravitz, R-A-V-T-I-Z.

LAW CLERK: .V-I—T—Zﬂ.

- THE COURT: Any of you.related by blbod'or marriage with
that individual? | o
(REPORTER'S NOTE: No response.) .

THE COURT: Do any of you know that individual in any
capacity whatsoever?

(REPORTER'S NOTE: No response.)

THE CQURT: For my information, any of you related --
have‘any closé relationships with law enforcement officers?
If so, please stand.

Okay. Please ---

LAW CLERK: We have one lady who stood up.

THE COURT: Yes, ma'am. I'm sorry. I didn't see you.
Come forward, please, ma'am. .Come forward.

Good morning.

JURCR 69: Good morning.
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VOIR DIRE :

THE COURT: May I have your name, please.

JUROR 69: Phyllis Costella.

THE COURT: And may I have your juror number?

JUROR 69: Sixty-nine.

THE COURT: And'whét was your response, please?

JUROR 69: About.the relationship, my ex—brothér—in—law,
Joe Wayne Vaught is police chief of Loris.

THE COURT: Of where?

JUROR 69: Of Loris.

THE COURT: Do you now have any close relationship with
him at all?

JURCR 69: Yes. .

THE COURT: Do you -- would fhe fact that you're related
to law enforcement, would that affect your ability to be a
fair juror?

JUROR 69: Huh-uh (negative response), no.

THE COURT: I think not either. We'll be glad to have
you. Thank you.

JUROR 69: Uh-huh (affirmative response).  Thank you.

THE COURT: Inasmuch as the pending charges as to this
Defendant relate to violent crimes, burglary and kidnapping,
for my information, are you -- are you or any immediate
members of your family been the victims of a violent crime?
If so, please stand.

JUROR 69: My house was broken into.
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VOIR DIRE .

THE COURT: Come forward, please, ma'am. Well, you made
two trips for me. Thank you.

JUROR 69: Yes. I can soon get a chair.

THE COURT: How long agb was that?

JUROR 69: When I lived in Long Island, New York, my
house was broken "into.

THE COURT: How long.ago was that?

JUROR 69: 1984.

THE COURT: '84? .

JUROR 69: Uh-huh (affirmative reéponse);

THE COURT: Would that event impact on your ability to be
fair to a Defendant who is charged with the same thing?

JUROR 69: Yes, it wbuld. |

THE COURT: I'm going to excuse you.

JUROR 69: Okay.

THE COURT: Thank you.

JUROR 69: Thank you. :

THE COURT: You may leave for the day and for the week.
And I appreciate your candor.‘

JUROR 69: Thank you.

THE COURT: Thank you.

All right. Please introduce yourself for the State, Ms.
Livesay.

MS. LIVESAY: I'm Nancy Livesay. I am a prosecutor for

the Fifteenth Judicial Circuit, that is Horry County and
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VOIR DIRE

.Georgetown County.

THE COURT: Any of you have any close personal
relatioﬁship with Ms. Livesay?
(REPQRTER'S NOTE: No response.) '

THE COURT: Any of you have members of your immediate
family employed by the Solicitor's office. of the Fifteenth

Circuit, which is Horry .and Georgetown?

‘(REPORTER'S NOTE: No response.)
1

THE COURT: . Mr. Galmore.
MR. GALMORE: My name is James Galmore. I'm the

assistancezpublic:defender with the Horry Couhty‘Publici

Defender's office.

THEVCOURT: Any:of YOu have any close personél reiatives
working with the Public Defender's office for the Fifteenth
Circuit which-covererorry and Geérgetown County?
(REPORTER'S NOTE: - No response.)

THE COURT: Ms. Livesay, any further inquiry?

MS. LIVESAY: No, sir, Your Honor, nét from the State.

THE COURT:  Defendants? I will -- we'll be reading the
witness list. o |

MR. GALMORE: Yes, sir. Thank you.

THE COURT: 1Is thét all you need?

MR. GALMORE: Yes, sir.

THE -COURT: Mr. Jones here is going to read the witness

list, some of whom may or may not be called by one side or the
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VOIR DIRE » : o
other. My.inqﬁiry is, Do any of you have -- related to these

individuals or have any close peréonél relationship, some ére’
law gnforcement officer:and‘you'may.know them casually, I'm
not interested in that, but if it's a close reiationship or
relative, I neéd té know that.
. Please procéed;
~ LAW CLERK: Kevin Strickland,~Horry.County Police
Department; Robbie Caulder, C-A-U~L-D-E-R, Horry County Police
Department; Damon Vescovi, V-E-S-C~0-V-I. o
THE:COURT; Come forward, pleéSé. |
Counsélr you ﬁéy jéin me at the~benéﬂ;
THE COURT: ' Good morning, sir.
JURCR 47 ‘Good morniﬁg,jéudge.
THE COURT: What is your;relationship?
JUROR 47: He's my brofher—in*law.
" “THE COURT: Your brpther-in—law?
JUROR 47: Damon Vescovi.
THE COURT: I'm gonﬁa excuse you.‘ We've got so many —— I
juét»don't want to put you on that spot.
JUROR 47: All right.
CLERK: Sir, what's your name and jury number?
JUROR 47: Bob Campbell, 47.
THE COURT: I'm satisfied -- no question in my mind that
you would give his testimony the same as any other but I've |

got enough jurors, so you are excused for the day and for the
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State v. Frinks - 2013-GS-26-00189 - 11
VOIR DIRE

week and I thank you for your services.

JUROR 47: Thank you, Judge. \

THE COURT: All right. Jeff Helfinstine, H-E-L-F-I-N-S-
T-I-N-E, Hérry County Police Department; Justin Jones, Horry
County Police Department.

THE COURT: One, come forward.

Good morning, sir.

JUROR 92: Good morningk,

‘THE COURT: Your response, please,

JUROR 93: I know a Justin Jones.

THE COURT: Just know him?

JUROR 93: Yes. I used to work with him.

THE COURT: Any close relationship?

JUROR 93: No.

THE COURT: Can you view his testimony the same as any
otﬁer witness or would you give him certain credibility that
you would not give another?

JUROR 93: No, I could -- I could ---

THE COURT: Sir?

JUROR 93: Your first response, yes.

THE COURT: What? :

CLERK: He said he could be fair. -

JUROR 93: I could be fair, yes.

THE COURT: Yeah, I truly believe you can. I'm gonna

keep you.
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VOIR DIRE :

1 JUROR 93: Okay.

2 THE COURT: And I appreciate you coming forward.

3 JUROR 93: Thank you. o

4 THE COURT: But that's kind of distant relationship; it's

5 not like the last one who was his brother-in~law.

-6 JUROR 93: Right, no.
7 THE COURT: No, I think youAcan be a fair. juror.
8 MR. HILLS: Name ahd juror number, Your Honor?
9 THE COURT: Your name, sir?
10 ‘JUROR 93: My name is Kim Depree, Number 93.
T 11 THE COURT: Okay. Thank you, sir.
12 All right. Mé. Livesay, any further inquiry.
13 CLERK: We've got. a couple of more.
14 THE COURT: Oh, excuse me. |
15 MS. LIVESAY: No, sir, Your Honor.
16 THE COURT: Wait a minute, there's two more. Come back
17 | ---
18, CLERK: Two more questions. Brandon Lee, Horry County

1? Police Department; Thomas McMillan, Horry County Police

20 |[Department; Dustin Small, Horry County Police Department;

21 |Seraphim Haftoglou, H-A-F-T-0-G-L-0-U, SLED agent.

22 (REPCRTER'S NOTE: No response.)

23 THE COURT: All right. That would conclude that part of
24 it. 1Is there any other inquiry?

25 MS. LIVESAY: No, sir, Your Honor.
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JURY SELECTION ‘

' THE COURT: Mr. Galmore?
MR. GALMORE: No, sir.
THE COURT: Give us a jury. ‘Stfikes are five and five.
MR. GALMORE: Your Honor =—--
THE COURT: No, I'm éorry, teh and five.

-

JURY SELECTION:

CLERK:  When I call your name and jury number, if you'll
please‘come stand in front of the court reporter, turn around
and face the back of the courfrdom;, Also, any beloqgings that
you have, if you'll bring tha£ with you. .  |

288, Tracy Pre?atte.

What»say the State? ‘

~MS. LIVESAY: Pléase preéent this’jurdr.
CLERK; Defense? | |
MR. GALMORE: ‘Please seat the juror.

"‘CLERK: 'Pleaée bé seatéd iﬁ the jury box.
263, Paula Muti: '
What say the State?

© MS. LIVESAY: Please present this‘jﬁror.‘

CLERK: Defense? |

MR. GALMORE: Please excuse the juror.

CLERK: You are excused from this particular case.

172, Teresa Holshouser.

What éay the State?

JUROR 172: And it's Holshouser.
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JURY SELECTION

CLERK: What say the State?

MS. LIVESAY: Please present thisAjuror.
CLERK: Defense? |

MR. GALMORE: Please seat the juror.

CLERK: Please be seated in the jury box.

‘17, Gregory Barkalow.

What say the State?
MS. LIVESAY: Please present this - juror.
CLERK: Defense?

MR. GALMORE: Please excuse the juror.

‘CLERK: You're excusedafrbm‘this particqlar.casé.-'

276, James Pate,” Jr.
What say the State?

MS. LIVESAY: Please presenﬁ this juror.

CLERK: Defense?

MR. GALMORE: Please seat the juror.
CLERK: Please be seated in the jufy'box. 

132, Robert Gravina.:

 What say the State?

MS.'LIVESAY:A Please presént this juror.
CLERK: Defense? - '

MR. GALMORE: Please seat the juror.
CLERK: Please be seated in the jury box.

184, James Ivey.

- What say the State?

14
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State v. Frinks - 2013-GS-26-00189 , ‘ 15
JURY SELECTION B
1 © MS. LIVESAY: Please present this juroif
2 CLERK: .Defense? A |
'3 MR. GALMORE: Please seat the juror.
4 CLERK: Please be seated in the jury box.
5 3, Winston Akers. -
6 What say the State?
7 ' Mé_ LIVESAY: I'm sorry.. What‘number is that, Heather?
g | CLERK: 3. | |
9. What séy.the State?
10 | . MS. LIVESAY: Wdu;d'yduxplease present this juror.
N 11 - " CLERK: . Defqnseé '  |
/ 12 ~ MR. éALMORE; “Pleasé;ééat'the'juror,:
13 AQLERK:- Please be seated in the»jury box;;
14 . : 342, Maréhall Staton. | e
15 | . What say the State?
16 " Ms. LIVESAY:'{Piease pre;entfthis juror.
17 | CLERK: Defense? |
18 | MR. GALMORE: Please seat the--~ pleaée éxcusé'thé jurér.‘
19 CLERK: You're excused from this particular case.
20 228, Walton Long.
21 ' What sayythe State?
22 MS. LIVESAY: Please present’thié juror. ’
23 CLERK: Defense?
24 MR. GALMORE: Please seat the jurér.
25 CLERK: Please be seated in the jury box.




= V3] N

10

11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

State v. Frinks - 2013-GS-26-00189
JURY SELECTION

320, Amanda Scolaro.

What say the State?

MS. LIVESAY: Please present this juror.

CLERK: Defense? A

MR. GALMORE: = Please excuse the juror.

CLERK: You're excused .from this pérticular case.

204, Henry Kirk.

What say the State?

Mé; LIVESAY:  Would you please present this’jurof.

ICLERK: Defense? |

MR. GALMOREQ Please excusé the jﬁror in the tgial of
this case. |

- CLERK: You're excused frém‘this particular case.

223, Diane Lill.

What say the State?

kMS.‘LIVESAY: Please present this jqror.

CLERK: Defense? |

MR. GALMORE: Please seat the juror.

CLERK: Please be seated in thé jury box;

231, Lisa Luft.

What'say the State?

MS. LIVESAY: Please. present this- juror.

CLERK: Defense?

MR. GALMORE: Please excuse the juror in the trial of

this case.

17

16
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JURY SELECTION

this

CLERK: You're excused from this particular case.

251, Stephanie McVicker.

What say the State?- |

MS. LIVESAY: Present this juror, please.

CLERK: Defense? |

MR. GALMORE:. Please excuse the juror from the trial of
Casé; |

CLERK: ‘You're‘excused frométhis particular case.

279, Thomas Pennington. |

What say- the State?

. MS. LiVESAY:',Please'present this»juror;ﬁ

~ CLERK: Defense?

1this

'MR. GALMORE: Please seat the juror.

CLERK: Please be seated in the jury box.

394, C.L. Wriglesworth.

What say the State?

MS. LIVESAY: Please present this juror.

CLERK: Defense? | | |

MR. GALMORE: Please excuse the juror from the trial of
case. | '
CLERK: You are excused from this‘pafticular case.
187, Brittany Johnson.

What say the State?

MS. LIVESAY: Would you please present this juror.

CLERK: Defense?
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JURY SELECTION

MR. GALMORE:

Please seat the juror.

JUROR 187: May I say one thing?

THE CQURT: Tell me what?

JURYR 187: My mom is sitting out there, too, I just
thought I would let -- I don't know if we could be in the same

thing or not. She's not sitting in there; she's sitting out

there.
THE COURT:
JUROR 187:
THE COURT:
JUROR 187:

CLERK: 327,

That's fine.
Okay. Okay.
Okay. Thank you.
You're welcome.

Lois Smallin.

What say the State?

MS. LIVESAY:

CLERK: You'

. Can we please excuse this particular juror.

re excused from this particular case.

199, Kevin Kern.

‘What say the State?

MS. LIVESAY:

CLERK: You'

Can we please excuse this particular juror.

re excused from this particular case.

124, Mary Gill.

What say the State?

MS. LIVESAY:

Please present this juror.

CLERK: Defense?

MR. GALMORE:

this case.

Please excuse the juror from the trial of
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JURY SELECTION

this

CLERK: You're excused from this particular case.
83, Lorraine Davis-Minicozzi.

What say the State?

MS. LIVESAY: Would you please present this.juror‘
CLERK: Defense? |

MR. HILLS: Please excuse this juror from the trial of
case. |

CLERK: You're excused from this particular case.
367, Eugene Verna. |

What say the State?

MS. LIVESAY: Would you please present this juror.
CLERK: Defense?

THE COURT: Any challenge for cause?

MR. GALMORE: No, sir, Your Honor.

THE COURT: Have a seat.

CLERK: Please be seated in the jury box.

THE COURT: The record will .reflect ten[ Mr. Galmore.
MR. GALMORE: Yes, sir.

CLERK: 227, Mary Long.

What say the State?

MS. LIVESAY: Please present this juror.

CLERK: Defense?

MR. GALMORE: Please seat the juror.

CLERK: Please be seated in the jury box.

THE COURT: All right. That will constitute the Jury.
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We'll have a selection of the alternates. I want two. Th
strikes will be one and two as to each juror. Proceed.

CLERK: 110, Christie Firestone.

What say the State?

MS. LIVESAY: Please present this juror.

CLERK: Defense?

MR. GALMORE: Please seat the juror.

CLERK: Please be seated in the jury box.

375, William Watkins. - |

What say the State?

MS. LIVESAY; Please present ﬁhis juror.

CLERK: Defense?

MR. GALMORE: Please excuse the juror from the trial of

this case.
CLERK: You are excused from this particular case.
258, Kimberly Mitchell.
What say the State?
MS. LIVESAY: Would you please excuse this particular
juror.
CLERK: You are excused from this particular case.
304, Kody Roach.
What say the State?
MS. LIVESAY: Please present this juror.
CLERK: Defense?

MR. GALMORE: Please seat the juror.

20

e

21
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BY THE COURT

CLERK: Please be seated in the jury box.

THE COURT: All right. That. completes the second
alternate.

Let the Jury go out just for a moment. I'll be calling
them right back.

‘"Take them out, please.
(REPORTER'S NOTE:- The Jury exits courfroom. 12:02 P.M.)

THE COURT: All right. Ms. Livesay? .

MS. LIVESAY: Yes, sir. There's no objections to the
Jury, Your Honor. . |

THE COURT: Mr. Galmore?

MR. GALMORE: No, sir; no 6bjections.

THE COURT: ' The Jury will stand as selected.

Bring my Jury back, please.

BY THE COURT: .

~ THE COURT: Mr. Pate? Raise your hand, Mr. Pate.

Please take the fofepersOn's chaii for me and swap over.
Mr. Pate, I've designated you as féreman of the Jury. And
have the alternates sit where they're supposed to, please.

Thank you.

Ladies and gentlemen ——'Mr. Pate, as foreman, you will
sit during the trial at that place. The alternates will
always occupy those chairs. The rest of you may sit as you
chose.

This case will start in the morning at 9:30. And I
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BY THE COURT

respectfully request that all of you 5e here on time so that
we can get started. |

There are certain admonitions that I need to give you.
You, as jurors, must base your verdict, whatever it is on the
law and the evidence in this courtroom and from no other
sourcé. In the age of fHe telephone and iPod and the
internet, we all have access to a plethora of information by -
pushing a button. And in the past;:some jurors 'in spite of my
admonition sought additiénal informatioﬁ from the internet and
that is absolutely against your oath. So, duriﬁg the' course
of the trial, at any time, do not attempt to get any
additional information from the internet. Your verdict's got
to be based on the law and evidence in this courtroom and
subject to cross examination by the parties affected.

Several months ago,.a Bailiff came to me and we was in a
month's trial -- a week's trial and said, Judge, I'Qe got a
problem. I said, what is it? He said a juror has come to me
and she's been on the internet getting some other information
and she wants to share it with the Jury. Obviously, that was
improper and had -he permitted that, I would've had to mistry
that whole case and start again. I excused her with certain
admonitions. So, I tell you, make no independent inquiry, let
no one discuss this case with you, you would not discuss it
with anyone. You must not even discuss it among yourselves

now or in the jury room until I have given you the case for
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MOTIONS

your deliberations and you've heard all of the witnesses. And
this is very important. Sometimes three or four jurors going

to lunch or something start -- around the automobile and start

|talking about some issue in the case and that's improper

because you are depriving your fellow jurors of your thought
process, and they're entitled to that. So, any discussion on

any issue must be had only after I've given you .the case for

|your deliberations and in the presence of all twelve.

I will excuse you now and ask please be back in your jury

‘room at 9:30 in the morning. Thank you.

Those of you not selected are excused for the day and for

1the week. Thank you.

(REPORTER'S NOTE: The Jury and Jury Panel exits courtroom.
12:07 P.M.)
| #****OFF THE RECORDH#*#*

(On thezkecorag— 12:20‘P3M.) '
(REPORTER'S NOTE: The following takes place outside the
presence of the jury.)
MOTIONS:

THE COURT: All right. Let the record reflect that all
the attorneys and the Defendant are present in court.  Before

we have the —-—- we're on the record now. Before we have the

Jackson v. Denno is there any other motions from the State

that I need to deal with, Ms. Livesay?

MS. LIVESAY: No, sir.
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MOTIONS
THE COURT: Mr. Galmore, anything other than the -- from

the Defense?

MR. GALMORE: Your Honor, we'd just make a motion to
sequester the witnesses.

THE COURT: That will be granted.

Now, if there's any other motions, let's hear them today
so we can get started at 9:30 in the morning. Everybody
understand tﬁat?

MS. LIVESAY: Yes, sir:

THE CQURT: All right. Are you ready for the State to
proceed? _ V

MS. LIVESAY: I am ready and I've provided Mr. Galmore
and Your Honor with a transcript of the statement made by the

Defendant that we're doing the Jackson v. Denno on now.

THE COURT: I got you. Where is it?

Mr. Galmore,‘ére you ready to proéeed?

MR. HILLS: Yes, sir.

THE COURT: All right, do so. The Defendant is in the
courtroom. Thank you, ma'am.

MS. LIVESAY: Thank you, Youf‘Honor.» At this time, the
State's gonna call investigator Damon Vescovi to the stand.

DAMON VESCOVI, HAVING BEEN DULY

SWORN, TESTIFIES AS FOLLOWS:

THE COURT: Mr. Galmore, you have in your possession and

have been provided a copy of the statement?
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DAMON VESCOVI - DIRECT BY LIVESAY '

MR. GALMORE: Yes, sir.

THE COURT: ' Okay.

CLERK: State your full name and spell your last name.
MR.\VESCOVI: Damon Vescovi, V-E-S-C-0-V-I.

DIRECT EXAMINATION OF DAMON VESCOVI BY MS. LIVESAY:

Q: Damon, tell the Court where you're currently employed.
A: I am employed at Horry County Police Department in the
Criminal Investigations Division.

Q: And how long have you been employed with that police
department?

A: Since March of 2002.

Q: Okay. And what kind of training have you undergone as a
police officer and investigator?

A: I've been to homicide ~- basic investigations for
homicides, violent crime investigations, différent forensic
invéstigation classes. I've been té'drug schools, a DEA drug
school, the Meridian Regional Counter Drug Task Force basic
school. Of course, attended the Academy and go to the in-
service very year, take the regular in-service classes.

Q: Okay. And have you had continued. education as you've
been with the police department?

A Yes, ma'am.

Q: Okay. And were you working with Horry County PD in
November of 20127 |

A: Yes, ma'am.
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DAMON VESCOVI - DIRECT BY LIVESAY

Q: Okay. And if you don't mind, tell the Court what your
responsibilities were at that time.

A: I was assigned to the Criminal Investigations Division,

‘{Violent Crimes Unit, which investigates, of course, violent

crimes, murders and burglaries, home invasions, those type of
crimes that are violent in nature.

Q: Okay. And did you havé an occasion to come into contact
with this Defendant, Dayton Frinks, Jr.?

A: Yes, ma'am.

Q: And tell the Court how you came in contact with him.

A: We received a latent print from the crime that was

| reported. Our crime scene forensics researched the latent

print which returned a hit' on Mr. Frinks and that is how his
name was derived into the case. |
Q: And "as part of youf investigation of this case, did you
interview Dayton Frinks?
A: Yes, ma'am.

THE. COURT: Let him define a latent print, jurors
probably wouldn't understand that terminologj.

MS. LIVESAY: Yes, sir, Your Honor.

BY MS. LIVESAY:

Q: And are you familiar with Miranda?
A: Yes, ma'am.
Q: And tell the Court what Miranda is.

A: It's a citizen's basic rights prior to interrogation and
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DAMON VESCOVI - DIRECT BY LIVESAY '

|being in custody and being interviewed.

Q: Okay. And did‘you réad this Defendant his Miranda Rights
before you interviewed him?

A: Yes, ma'am.

Q: I'm gonna show you what I'm gonna have marked as State's
Exhibit One.

STATE'S EXHIBIT-NUMBER ONE

MARKED FOR-IDENTIFICATION
Q: And tell the Céurt’what thaf is.
A: This is an Advisement'of the Miranda Rights you were
referenciﬁg. It outlines the citizen's rights and there's a
-- a question that they<uﬁderstand that they understand those
rights. . In this'pérticular case, Mr. Frinks recognized that
he did understand his rights and he initialed yes and he
signed and printed his name for -- and dated for 11/27/2012.
Q: Okay. And did he sign that he wanted to speak with you?
A: He -- yes, ma;am. He waived his rights. |
Q: Okay. And where were y'all loca£ed?
A:  We were located at the North Precinct Subdivision -~
Suboffice for Horry County Police Department that's in Little
River. '
Q: And at that time, wasyhe in handcuffs?
A: I do not recall. i believe so.
Q: Was in custody?
A:

Yes, ma'am.
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DAMON VESCQVI - DIRECT BY LIVESAY

Q: Okay. And is that why you read him Miranda?.

Ac Yes, ma'am. |

Q: Okay. During the time that you interviewed him, did he
at any point appear that he did not understand what his rights
were?

A: No, ma'am.

Q: Did he ever inquire or make -- have any questiéns abéut.
what his rights wefe? |

A: No, ma'am.

Q: ' Okay. ‘Once you startédlthe interview, at that time, did
ﬁe ever have any questions or concerns about understanding his

rights? -

1A: No, ma'am.

Q:. :Okay. At any point did he ask for an attorney?
A:. No, ma'am.
Q: ' Okay. At any point did he indicate to yoﬁ that'he did

not wish to speak with you?

Q}\- At any point, did he indicate that he wanted to leave the

room?
A: No, ma'am.
Q: Okay. During that interview, did you end that interview

or did Mr. Frinks end that interview?
A: Honestly, I don't recall. I believe I did.

THE COURT: Let me —— he's stated he read him his rights.
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DAMON VESCOVI -~ DIRECT BY LIVESAY : -

I want the record to reflect what those rights were.
MS. LIVESAY: I will do it, Your Honor.
*THE COURT: Okay.

BY MS. LIVESAY.:

Q: Mr. Vescovi, réad into the record what that Miranda form
says. g | |

_THE COURT: No, I want to know what he toidvhim.
Q: Okay; Tell the Court.whatzyou read to Dayton Frinks.
A: Yes, mé‘am.‘ It is5¥? itfs normal practicé, i usually go
through this fqrﬁ the-Séhe\way every time. I.ask the |
individual being questioned iﬁithey're'under'the.influence.
In this particular case, he said no. f asked~him~whét his
highest level of education was; he said eleventh grade. And I
asked him if he could read and write --- '

THE COURT;' He said what?
Ay Eleventh Gfade; o | |

THE COURT: Thank you.
A: 'And I asked him if he could read‘and write and he
responded by yes. At that time, I would read off every line
and after every line I ask the individual if they do
understand that particulaf line. And they usually put a check
mark beside it if they do. And it says that, You have the
right to remain silent, anything you say can and will be used
against you in a court of law. You have the right to talk

with a lawyer and have him present with you while you're being
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DAMON VESCOVI -~ DIRECT BY LIVESAY

guestioned. If you cannot afford to hire a lawyer, one will
be appointed to represent you before any questioning if you so
desire. And if you make a statement or answer any questions,
you have the right to stop at any time.

Q: Okay. And is that what you read to Dayton Frinks that

day?

A: Yes, ma'am.

Q: And did he indicate to you that he understood those

rights?
A: Yes, ma'am.
Q: Did he indicate in writing that he did?

A: Both verbally and in writing.

Q: Okay. And tel; the Judge exactly how he indicatéd in
writing that he understood those rights?.

A: I asked him if he did understand tﬁose rights. He
acknowledged by saying yes.

Q: Now, in the course of your investigation and
conversations with Dayton Frinks, did he appear to be under
the influence?

A: No, ma'am, he did not.

Q: Okay. And did you ask him if he was under the influence?
A: Yes, ma'am.

Q: And what did he tell you?

A: No, ma'am.

0: Okay. And did you ask him his education level?
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DAMCN VESCOVI - CROSS BY GALMORE

A: I did.
Q: And what was his education level?
A: Eleventh Grade.
Q: Okay. And did you ask him whether or not he could read
or write?
A: Yes, ma'am.
Q: And could he read or write?
A: Yes, ma'am
Q: Okay. At any point during that interview, did he
indicate that he was not speaking to you free and voluntarily?
A: No, ma'am.
MS. LIVESAY: No further qﬁestions, Your Honor.
THE COURT: All right, sir.
Mr. Galmore.

CROSS EXAMINATION OF DAMON VESCOVI BY MR. GALMORE:

Q: Is it Detective or Investigator; what's the title?
A: Detective.
Q: Detective Vescovi, you said that you asked Mr. Frinks if

he were under the influence and he said that he was not; is
that correct?

A: Yes, sir.

Q: . Did you offer to give him a drug test?

A: No, sir.

Q: Okay. So, how would you know if he were under the

influence or not?
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DAMON VESCOVI - CROSS BY GALMORE -

A: He said he wasn't and he didn't appear to be.

Q: Okay. Besides him saying that he wasn't under the
influence, did you take any action to attempt to verify if he
was unqer the influence?

A: No, sir. He had just gotten offvfrom the school bus;
from school. He didn't appear to be under the influence. He
didn't have an odor of alcohol or any kind of drug. He acted
very normal, other than being nexrvous that he was being
arresfed.

Q: Okay. You mentioned he was getting off the school bus.
He was arrested at the bus stop; is that correct?

A: He had -- I wasn't there for the exact moment he was
arrested but he had just gotten off the school bus and I
believe within minutes one of the officers assisting us had
located him and detained him.

Q: Okay. So he's arrested at the school bus stop and taken
to the North Precinct station; is that correct?

A: Yes, sir.

Q: Were any attempts made to get his parents down to the

police station?

A: No, =sir.
Q: He indicated to you that he could read and write; is that
correct?

A: Yes, sir.

Q: Did you attempt to verify whether he could actually read
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DAMON VESCOVI - CROSS BY GALMORE

and write?

A: No, sir. I mean, he followed along with the Miranda and
he had no -- no trouble understanding what I was saying. He
wasn't afforded an opportunity to write anything but he did
acknowledge that he could read and write.

Q: Okay. So, he followed along with the Miranda, that means

when you gave him his individual rights, he indicated to you

» that he understood them?

A: Yes, sir.

Q: Did you attempt to ask him to explain it back to you to
see if he really understood his rights?

A: No, sir.

Q: So, you just took him at his word when he said he
understood you?

A: Yes, sir.

Q: And you indicated this interview took place at the North
Precinct Station?

A: Yes, sir.

Q: Okay. Was he free to just get up and leave?

A: No, sir. He was being arrested.

1Q: So, regardless of whether or not he talked to you or not,

he was going to jail that day?

A: Yes, sir.
Q: I assume there are police officers in the North Precinct
Station?
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DAMON VESCOVI - CROSS BY GALMORE

A: Yes, sir. T don't know if there were at that particular

time other than myself.

Q: And you said you don't remember if he was in cuffs at the
time? i
A: : I believe he was but I -- forgive me, I don't remember

exactly. I believe I took them off so that he ‘could sign the

form, or maybe had put them in the front; I don't recall
exactly. though. That is normal practice for me to put -
either take them off or put them in fhé front.

Q: Did you have any conversations with Mr. Frinks before the
tape recording began?

A:‘: No, sir. I don't believe so.

‘Q: -~ You didn't tell them why hé'was hererof anything like

that?

A: I don'ﬁ recall. I'm éure I toldtthem we had warranfs on

them but it was a very basic -- I have a warrant on you; that

you are being arrested and that we were -- where we were going

and what we -- what I plan to do. Outside the scope of that

‘conversation, though, there wouldn't have been any discussion

of anything; no, sir. -

Q: Did you make him any promises of leniency?
A: . No, sir.

Q: Did you threaten him in any way?

A: | No, sir.

Q: * How old is Mr. Frinks? How old was he when he gave that
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DAMON VESCOVI - REDIRECT BY LIVESAY )

interview?

A: I'm not sure: T know he's young. Eighteen, maybe.
Q: Because he was téken off the school bus?

A: Yes,'sir.

Q: ZOkay. +I.don't have any. further questions for him.

THE COURT: 'Any additional ingquiry? Any-furthér -

questions, Ms. Livesay?

MS.'LIVESAY: Can I just ask one more queéstion, Your
Honor? 4 |

THE COURT: Yes.

MS. LIVESAY: Thank you..

REDIRECT*EXAMINATION;OF~DAMON VESCOVI BY MS. LIVESAY:

Q: Detective Vescovi, were the Defendant's answers

responsive to your questions?

A: Yes,,mafam.
1Q: Okay. - So, he didn't appear to be confused or under the
influence?

A: No, ma'am.
; .

Q: Okay. He never was talking. about something outside of

what you were asking him about? .

A: No, ma'am.
| MS. LIVESAY: No further questions, Your Honor.
THE COURT: All right. You may come down.
MR. GALMORE: Your Honor, I would submit td the Court

that the statement given by Mr. Frinks was not knowingly ---
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DAMON VESCOVI - REDIRECT BY LIVESAY

THE COURT: Wait a minute. Let me see if she's got some
more testimony.
. MS..LIVESAY: No, sir, Your Honor. No further questions
for this witness.
THE COURT: Do you have any other witnesses?
MS. LIVESAY: No,. sir; Yoﬁr Honor.
- THE COURT: Okay. You -- the witness may come down;
Yes, sir. What do you say? | ‘

‘MR. GALMORE: Yes, sir. Mr. Frinks'did -- was not

knowingly and voluntarily giving a statement. We just ask the

Court to look at the totality of the circumstances, his youth,

he3s eighteen years old when he's giving this statemént.‘ Look

at his education level, I think the report says that he has an

eleventh grade education. His intelligence or lack of

intelligence, none of that was inquired into. They simply

said, Do you understand?. He says, yes. - And that's it. I~
don't know if there's any actual understandiﬁg of the rights.
So, I would submit fhat based on Mr. Frinks' backgréund, his
lack of experienée‘in dealing with police officers, no parents
being present in the room, I would submit to you that this was
not a knowing and voluntary statement.

" THE COURT: I hear what you saylbut the testimony is that
this young man in ﬁhe eleventh grade was interviewed by a
reputable and experienced detective who has said under oath

that he gave him his Miranda Rights one by one, that in his
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DAMON VESCOVI - REDIRECT BY LIVESAY

judgment, this individual understood them, checked it off one
by one. An eighteen-year-old young man, eleventh grade

education was absolutely qualified to respond to the inquiries

|Jof a detective. There is no indication by anybody that

there'szany menEalAincapacity; Clearly, from -- one, he was
under arrest; two, he was giVén his Miranda Rights.énd they
are emphasized;'thifdly,*l am convinced beyond a réésqnabie
doubt that,tﬁis young man fréély,.knowingly,and intelligently
respondéd toithe Miranda Rights andAthap statément will be
presenfed in the trial of this casé subjeét to cross |
examina;éoﬁ by yéu and subjectvto>the appfogriate charge.that
I would give,thé jury at that time. But I thénk yog ﬁér your
position.. | .

. Anfthing else, Mr. Galmore? ‘ ‘

MR. GALMORE : Yés,Asir,'Your Honor. -The Solicitor andAI‘
have.discﬁssed the Statement. It sort of goés off in
different directions and ﬁalks about things that arehftr
relevant to the case and I think what we're gonna do is play
part oflthe statement tO'the Jury.

. THE COﬁRT: if you -- I'll accept whateve;,you'and Ms.
Livesay agree to. | |

MR. GALMORE: Yes, sir.

THE COURT: That's fine.

MS. LIVESAY: Yes, sir, Your Honor. We ---

THE COURT: And I thank you for doing that. It'll save
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the Jury some time. Yes, ma'am?

- MS. LIVESAY: Your Honor, my only concern is because we
were only playing part of the statement, -I think Mr. Galmore
and I just wanted to be clear as to what you thought would be

told to the Jury because it's gonna be evident that I am

jcutting off the statement prior to’the end of the statement.

So, we were discdséing if you just wanted to tell the Jury
that the other part of the statement was inadmissible or not
felevant becauée -—- |

THE COURT: Not‘pertiﬂent;

4MS. LIVESAY: Okay: Thank you, Your Honor.

THE COURT: That would be agreeable, Mr. Galmore?

MR. GALMORE: Yes, sir.

THE COURT: I would explain to the Jury that you have

lread only the pertinent parts for conservation of their time{

MS. LIVESAY: I understand; Your Honor. ‘Thank yéu.

THE COURT: Yeah. Okay. Anything further?

MS..LIVESAY: Not from the State, Your Honor.

THE COURT: Look forward to seeing you at 9:30 in the
morning ready to go.A

MR. GAIMORE: Yes, sir.

- MS. LIVESAY: Yes, 'sir. Thank you.

THE COURT: Thank you. '

(RECESS - 12:38 P.M.)

***%*OFF THE RECORD**%%%
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JURY IN/COURT TO.JURY . . .. L Ll

~personal lives, . to your business, and to your daily pursuits,

recognizing that this may be the first time you've had to

THE COURT: All right, is the State ready to proceed?

MS. LIVESAY: We're ready, Your Honor.

THE COURT: Is the Defendant ready?

MR. GALMORE: Yes sir.

THE COURT: The Defendant is in the courtroom?

_MR. GAIMORE: Yes sir.

THE COURT: Bring the jury.

(THE FOLLOWING TAKES PLACE WITHIN THE éRESENCE OF THE
JURY.)

THE COURT: Good morning, Mr;,Foreman, and ladies and
gentlemen of the jury. I want to thank all of you here '
again. I, and the attorneys, appreciate your sérvice here,

understanding it's at a considerable inconvenience to your

but thank you for your services.
Swear tﬁe jury, éleasei
. THE DEPUTY CLERK: Please stand and raise your right
hand. |
(THE JURY WAS PLACED UNDE# OATH Bf‘THE ﬁEPUTY CLERK OF
COURT.)

THE COURT: ‘Mr. Foreman,‘ladies and gentlemen,

serve as a juror, certainly in a criminal case, let me tell
you how we will proceed, hoping it will help you follow the

various elements of the case better.
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COURT TO JURY

As I told you yésterday under voir dire, this Defendant
is charged with two separate indictments. ‘One is burglary.
One is kidnapping, and to both of these indictments, this
Defendant specifically pleads not guilty.

Now, there are several importaht issues that you need to

know about even before we begin, and I'll go into detail with

‘them at the end of the testimOny. First, this Defendant, and

" all defendants who come'intoncourt in South Carolina, is -

presumed innocent, and that presumption of innocence remains

with him throughout the trial until you, the jury, if ever,

‘convinces him bj‘gvidence to your satisfaction unanimously

beyond a reasonable doubt.

Tﬁé State of'South Carolina représented by thé
Solicitér, Ms. Livesay, has the burden, - if she,can} of
ﬁrOQing him guiity,to your satisféction beyond-a'feasbnable
doubt. |

‘Now, from this moment on, you.twelve afe;the sole and.
only finderé of the facts in this case. There is nobody now
in this wide. world, including this Judge, that can tell yod
what the facts are.

You may well say, well; Jﬁdge, we just got here and just
had our egg biscuits in there. We don't know a thing about
this case, and I undersﬁand_that. Well, under our procedure,
various witnesses will be called to the stand, testify,

thereafter cross-examined under oath. Certain documents may
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COURT TO JURY

or may not be introduced into evidence, which may be
published at the time, but they will be with you in the jury
room. You will consider these documents and consider all of
the testimony of the various witnesses who have testified.

With regards to witnesses, you are the sole judges of
their credibility, believability. You bring your common
sense to bear and in your life's experiences when you come
into Court, and we all know that in our experiences in life
when folks tell us things, we size them up.

Sometimes we say, well, do you know what you'ré‘talking
about? 1Is there some reason that you want me to believe one
witness against another? Is this witness biased or
prejudiced? Is the testimony of one witness consistent with
the testimony of other witnesses?

You may use other things to judge credibility or
believability. I leave that up to you, but I say that you're
the sole judges of the facts in the case and you will
determine the facts‘from the witness' testimony and other
thingé introduced. You'are the sole judges of the
credibility and believability of every witness.

You may believe one witness against that of many, or the
other way around. Certainly, you do not determine the truth
or falsity of 'a matter by counting up the number of witnesses
who may or may not haQe testified.

Thank you so much.
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COURT TO JURY
STATE’S OPENING STATEMENT (LIVESAY)

You have sworn the jury?
THE DEPUTY CLERK: Yes sir.

THE COURT: You may call your witness —- may have your

- opening statement.

MS. LIVESAY: Thank you, Your Honor.

THE COURT: Let me explain this, too. In our policy,
the State of South Carolina will make just a .short opening
statement as to what her position is. This will help you
follow the testimony.

Mr. Galmore, representing the Defendant, will make an.
appropriate opening statement. Thereafter, we'll take the
testimony. At the conclusion of the festimony, I wiil cha;ge
you the law with regard to ény issues, and Counsel for State
and Defendant will be offered an opportunity to make a final
summation.

Ms. Livesay, you may proceed.

'MS. LIVESAY: Thaﬁk you, Your Honorf

Ladies and gent;emen of the jury, you’ve already heard
that you are here for a burglary first case and a kidnapping
case. I'm going to start off by telling you exactly what
burglary first is. It is an unlawful entering. That means
this person does not have consent to go into a home.

That means they have entered that home without thé
homeowner's consent. They have entered it with the intent to

commit a crime, and in burglary first, they have done it
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STATE’"S OPENING STATEMENT (LIVESAY) , . -

during the nighttime hours. That's what burglary first is.
Burglary is exactly what you would think it is. 1It's going
into somebody's house without permission at night.

Now, a kidnapping is exactly what you would think that
is. That is confining somebody to a certain area and not
allowing them to leave. Now, a kidnapping can be a range of
ways of confining somebody. It can be holding theﬁ. It can
be locking them in an area, or it can be holding them at
gunpoint.

That person isldoing something to cohfine that victim's
movements. That victim is not free to leave. That's what
kidnapping is. For some reason, that person cannot leave.
He is at that defendant's will.

Now, I'm not going to get into the facts of this case a
whole lot because like Judge Cottingham told you, you‘re
going to hear it from the witness stand, but you're going to

\
hear ffom the victims in this case, Elias Michaels and his
wife, Billie Jo, that they were semi-retired. They moved fo
fhe Longs ‘area of Horry Coﬁnty. They were living there.

They got up that morning. Ms. Michaels went to work.
Her husband, Elias, was home all day. Around six o'clock,
they closed the blinds. They start cutting.the lights off,
and they go out to eat. They come back around nine o'clock.
It's nighttime. He.lets his wife out to get out of the éar

to go into the house to turn the alarm off while he parks the
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STATE’S OPENING STATEMENT (LIVESAY)

car in the garage.

You're going to hear that she goes in the house, she's
turning the alarm off, he pulls his car into the garage and
he gets out. When he gets out, he has a little tap on the
shoulder. When he turns éround to see who's tapped him on
the shoulder, it's a man in a dark hoodie and a Halloween
mask, and an automatic weapon. That's what you're going to
hear.

There were two other guys standing behind this guy.

He's going to tell you, our garage —-- we have two cars in the

vgarage, and it's such a small area that you only can go

through single file, so he says I'm going into the house, I
get that tap on the shoulder,‘and when I turn around to see

who it is, it's' a guy with a hoodie on, and a Halloween mask

“covering from here up, and an automatic weapon.

He's going to tell you he held me at gunpoint‘and told

me shhh, to get in the house. He's going to tell you that I

saw two guys standing behind him. I didn't get a great locok

at them, but I saw that they both had guns. He's going to
tell you that he held me at gunpoint. I was backing up |
towards the house. My wife was already in the house.

He's going to tell you at that time I get back to the
door, I take the qun, I do his arm like that, I run into the
house and shut the door and lock it. My wife calls 911.

You're going to hear the 911 tape she -- she makes to 911
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STATE’S OPENING STATEMENT (LIVESAY)

telling what happened. You're going to hear his testimony
and his description of who held him at gunpoint that night.

Now, you're going to hear that the guy had a mask on and
a hoodie, so he could only see from here down. He's going to
tell you I didn't know who that guy was. I didn't know his
name. All I could do is give a description, so when 911 is
called, the Horry County Police come out to investigate this
person and this kidnapping.

When that guy, when that Defendant came in behind him in

the garage at nighttime with that gun, that was burglary

first. When he held him at gunpoint, that was kidnapping.

There's no doubt those two were there, burglary first when he
came in that garage at nighttime with that weapon, burglary
first. When he held him at gunpoint, that's kidnapping.
There's no doubt about that.

The question is who did it. This is a who did it type
case. You're going'to find when the investigators showed up
and they moved aroundAthe house and £hey were trying to
collect evidence, they found what we find a lot in burglary
cases, a cut -screen. The screen and the back window was cut,
and the screen on their screened-in porch was cut open. The
glass on that window was broken. You're going to learn that.

When they came, they:did what -we always do or what you
would expect them to do, they tried to take fingerprints.

Who cut this screen? Who broke this window? Who was at this
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STATE’S OPENING STATEMENT (LIVESAY) ’

house that night? BAnd they were able to lift a fingerprint
off that window.

You're going to learn that they ran that fingerprint
through AFIS, which is a log that S.L.E.D. holds a
fingerprint, and you're going to hear they got a match and
they developed a suspect, and that fingerprint belonged to
Dayton Frinks, the Defendant sitting right over there.

You're going to learn when they drove up that night they
didn't see an unusqal crime. They didn't see one person.

She got out of that car, walked into the garage, opened the
door, and never saw a soul. They're going to tell you when
we drove up, we didn't see anybody, and we didn;t‘see any
unusual proﬁerty.

'You're going to learn that Dayton. Frinks is back there
trying to break into that house. He heard that garage door
open, and him and his two buddies came around, and when they '
saw Mr. Michaels gef out of the car, they were right by him.

There's going to be a lot of'evidgnce presented about

the description of the Defendant. You're going to hear a lot

about that fingérprint, and you're also going to hear the

statement that this Defendant made.

After you hear all this evidence, I'm going to come back
in closing, review it all with you and ask.you to find him
guilty. I appreciate your attention.

THE COURT: Thank you, Ms. Livesay.
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DEFENDANT’S OPENING STATEMENT (GALMORE) .- .. . ..

Mr. Galmore.

MR. GALMORE: May it please the Court.

We know that many of you have never been on a jury
before. You're new to éll‘of this, so what I'd like to do in
my opening statement is explain to you a little bit about how

the court system works, what the jury process is, and what

your role and your responsibilities are as jurors, because

everyone in the courtroom has a role to play.. Everyone in

- here has a responsibility to the Court.

For example, Madam Court Reporter, her job is to‘take a

-

transcript of everything that's said today and to maintain

any exhibits that are introduced through the witness stand so

‘that' we will have a record of these proceedings.

.The bailiffs -- your debuties,_their job is courthouse
security, to‘maké sure thét you're satisfied, tormake sure
fhatinobody is trying to influéhce the jurors, so we all have
jobs to do in this courtroom today. |

Your Honor, his role is the arbiter between the parties.

If for some reason Ms. Livesay and I have some type of a

. disagreement, you've seen ‘it on T.V. beere'where somebody
‘'stands up and says -objection. The Judge is .the person that

-decides‘what we should do, so he's sort of like a referee at

a football game.
Now, your job is the most important because what the

Judge will also do is give you the law. That kind of doesn't
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DEFENDANT’S OPENING STATEMENT (GALMORE)

make sénse, but let me try to explain it to you. Your job is
to take the facts that are preéented from-the witness stahd,i
and only the facts that are presented from the witnesé étand,
and apply those facts to‘the law to decide a verdict in this
case.

Yesterday the Judée told'yqﬁ not to discuss the Case
with anybody(;even ambﬁgst yourselﬁes,‘and there's a reason
for that, because fhe evidence comes frbm‘him; It doesn't
come'from television. It doesn‘t come from thé Inferneé.

The evidence comes from the witness stand, but there's also

- another reaSon'for that. This is kind of hard for people to

comprehénd;:but right now we're looking at twelve jurors and

we're having one trial, but that's not réally what's going on

here.
What we're feally doing is having twelve little trials‘

becéuse‘each one‘of you has to decide for yourself what the

verdict should be. . There. are twelve individuals-with twelve

hearts and twelve minds, and you're going to listen to this

evidence and you might come up with twelve different

, cbnclusiohs, but as a juror, that's what your job .is.

That's why you're not discussing it with other people.
You decide for yourself what you think the verdict is} and
then once you start your deliberations, you g§ intb the back
and you try to convince or persuade 'your other jurors to see

your point of view.
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DEFENDANT’S OPENING- STATEMENT . (GALMORE).-.

that something is marijuana. You‘apply those facts to the

_to smoke weed, so I'm not going to find him-guilty. That is

Let me give you an example. If the Judge says, in
giving you the law, the Judge says it is illegal to possess
marijuana, and we have a trial and we put up police officers
that had stopped this fellow, searched his pocket, pulled out
this green stuffithat looked like marijuana.

Then they put up a certified chemist who has tfaining in
detecting drugs, and the chemist says I tested that green
stuff that the officer gave me and I tell you as an expert it
was, in fact, marijuana.-

And the Judge that's‘giving you the law says it is
iiiegai to .possess marijuana. Your job as jurors is to apply:
the facts to the law. The facts are he's pulled over, he has

marijuana .in his pocket. He has something in his pocket;

law that the'Judge has given you and you determine if this
person is guilty or not. of possession of marijuana.

Now, as jurors, you cannot say I think it should be okay

to say your job is not to create the law. Your job is to
apply the law. that is given to you.

| Likewise, you can't say, well, T think he did it. I
think they did a pretty good job, so I'm just going to go
ahead and give it to them. That's not how it works, and

J

nobody is trying to hide the ball from you in this case. It

comes down to a very simple thing. They have a fingerprint.
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DEFENDANT’S OPENING STATEMENT (GALMORE)

The fingerprint is Dayton Frinks' fingerprint. The question
is, 1is he one of those three guys that went into that house.
Now, I tell you I don't think a fingerprint on a. window

is proof that he entered the home. The question for you, you

can't say, well, he might have did it, he could have did it,
'maybe he did it. That's good enough for me. Because the

. Judge is not going to tell you that the law says he might

have did it is good enough.

The Judge has already told you the State has to prove
fheir case beybnd a reasonable doubt. What does that mean?
It's a complex legél term. -I figured 6ut a Halffway decernt

way to explain it, sort of like football. Everybody knows

‘-.football. A football field is a hundred yards from end to

end.
Now,  in civil cases, the standard-bf proof is by a-

prepondérance of the evidence, ‘and what that means, if we're

~ talking foofball,.it means you get to the fifty yard line and

just get one toe‘ovef, fifty-one to forty-nine, close enough.
That's in a civil case. This is not a civil case. This is a
criminal case, because the out;ome is different.

In a civil case, you wiﬁ some money. In'afcriminal
case, it's your freedom. lTherefore, the standard of proof in
a criminal case is beyond a  reascnable doubt. That's not the
fifty yard line. 1It's way up here. They don't have to score

a touchdown because that would mean beyond all doubt.
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DEFENDANT’S OPENING STATEMENT (GALMORE)

‘garage. I am sorry that he has been burglarized, but that

I could say I doubt there are fish in the Waccamaw
River, but that would kind of be a stupid doubt, but in this
case, you have to be firmly convinced that the police have
arrested the right man. They have to be close encugh to
where you feel like on the next play, they're going to score.
You can't just throw.it out there, and.that is what we have
today.

Again, nobody is trying to hide anything from you. What
they have is a single fingerprint, and I tell you that
fingerprint on the outside of the home is not proof that he

was one of these three people that went into this man's

doesn't mean that Dayton Frinks was the person that did it.

I hope that I've given you a little bit of insight on
what your —-- on what your role is as jurors. It 1is an
important role. We take it sericusly. I'm sure you will all
take it seriously.

‘You have no friends to reward. You have no enemies to
punish. Your job is simply to tell the State either you
proved your case or you didn't prove the case. 1 éubmit to
you today I will come back at the closing statement and say
it again, they cannot and will not be able to prove their
case. Thank you for your time and attention.

THE COURT: Call your witness.

MS. LIVESAY: Thank you, Your Honor.
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ELIAS MICHAELS - DIRECT BY LIVESAY

The State calls Elias Michaels to the stand.
ELIAS MICHAELS, being first duly sworn, testifies
as follows:

DIRECT-EXAMINATION BY MS. LIVESAY:

Q. Mr. Michaels, tell the jury how old you are?

A. I am sixty-six.

Q. And where do you live?

A. I live at — in Longs, South Carolina.

Q. And who else lives in that house with you?

A. My wife.

Q. How long have y'all been there?

A. We've been there now eight years.

Q. How long?

A, Eight years.

‘Q. Okay. And where did you move from?

A. We moved from New Jersey.

Q. Okay. And if you don't mind, describe that house to
the jury.

A. It's a one-family house. It's got three bedrooms and
two baths. 1It's an open cathedral ceiling, and it's just one
story.

Q. And are there neighbors on both sides of you?

A. In my area, there's nobody. It's an opén field on

both the left and the right side of the house.

Q. Okay. And is that neighborhood well-1lit?
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ELTAS MICHAELS - DIRECT BY LIVESAY

A. No. It's a new area of Long Bay Golf Club, so we're
in the section that's under development, and there's very few
-- very little lighting around the area.

Q. So on the side that you drive up to come home, is the
field on that side?

A. The major portion of the field is there because it's
under- -- it's not developed yet. They started building
townhomes at the very far end, and they never got ahywhere as
near as close to the house as they should.

Q. And when you're driving up, can you see the side of

‘yourfhouse and the front of your house?

A. Yes. When you drive up with the field being so open,

‘you can definitely see that portion of the house.

QL And what is behind your house?
A. I've got 'a pond fhat‘s off the property just behind

the house.

5

" Q. Okay. And how would you describe that road going up

to'YQur.house? Is that a very busy road or ---
A, No. It's basically just a section of the road that
brings you to the front of the development, and just a few

people around the back end of the area use that road to come

and go.
0. Now, is this a subdivision you live in?
A. | Yes.

Q. What. - is it called?
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A. Long Bay Golf Club.

Q. Now, is your house towards the back of that
Asubdivision?'

A. Yes, it is. - It's in the back corner of that area.
Q.  Now, if you don't mind telling the jury, do you

remember what you.were doing on November 12th of last yéar?

A. Well, at the time I wasn't worKing,.so I'bésicaliy

- would just hang around the house and do things there and sit

and watch television. My wife would get up in. the morning

- and leave for wérk, and she'd be home‘about‘five—thirty;
Q. dkay._'Andvdo you remember what happened that night?
A.- | ‘Well, we -- we wenf out to dinner. It was my mother's

.birthday, so we were taking her«for'dinner. ‘We-left the

house about six, had dinner, and on the way home at nine

‘o*clock, nine-thirty, is when this-incident occurred.

I had a Buick Enclave SUV, which is pretty large, so it-

‘takes up a lot of ‘room in the garage, so what I used to do is

I'd have to pull out to let my wife get into the car, and .

when we got home, I'd let her off so she can go in the house

~-and then I could pull in the garage and then enter the home.

That night what I did was just that. I stopped at thé
front of the garage, let her off so she can go in and turn
the burglar élarm off and turn the lights on, and then I
proceed to pull and park the car inside the garage.

As I was doing that and I pulled in and got out of the
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car, I felt somebody tap me on the shéulder, and at first I
thought it was just a neighbor who had sbmething to say, and
when I turned around, I was confronted with an individual
wearing a hoodie and a semi-Halloween mask, and he had a gun
that was within inches of my face, so I pretty well
concentrated on that individual. |

And I noticed that there were two other people about a
half a car length behind because they were standing near the
reaf of the cars, and the first thing that the person said
was he wanted to make sure that I didn't yell out, I guess,
because he kept shushing me. He kept pushing up his finger
and saying shhh, and very softly saying get in the house.

At that time I just kept asking him what did he want,
what did he want me to do, just tell me what you wént, and at
the same time, I just kept backiné'up, looking him straight
in the face, wondering Qhat's going on, and as I did, I just
kept trying to move the gun away from my face so that, you
know, I didn't know if I was going to get shot, I was going
to get hit, but I kept backing up and he kept following right
up to me, so I was pretty well concentrated on what he looked
like.

The other individuals, since there's very little room
between the two cars, were kind of walking behind him, but
they stayed about, I wﬁuld say, maybé seven or eight feet

behind him, but I did notice that they all had guns, so this
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was a serious situation that I didn't want to aggravate.

And then I realized that as I was getting closer to the
door -- the door from the garage into the house is a steel-
encased door. ‘It has metal -- a metal door, and I just |
thought, well, if I could get in the house and slam the door,
even if he sﬁot, maybe the door would give me some
protection, and I just kept backing up and asking him, and
when I got close enough to the door where‘I could reach the
handle, I kind of pushed the gun awéy from my féce and
quickly opened and slammed the door and locked it.

Bnd as I was closing the door, I did see that he reached‘
for*the.door,'I<guess to try and s£op'it, but I‘didn't féel
anything, and wﬂéh I locked the door, I félt the handle to
méke sure that ‘he wasn't jiggling it to get in, and I yelied
for my wife to dial 911 and to get my weapon in case I needed
it if he broke in, and she dialed 911 to call the police.

And at the same time, I did call my neighbor across the
street that could see in my garage. to see if they were still
there, because I couldn't tell since there's no glass or
window to look into the garage.

The garage is fully lit inside with the garage door
opener. The light was still on, and there's two one-hundred-
watt light bulbs in there, and I did see that the individual
was about my height or a little bit taller, not as heavy as I

am, thinner.
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And the two individuals, one was about the same size and
a little bit thinner, and the other one was a little shorter
and thin, so -- but I could tell from the portion of the face
that the mask did not cover and the way he was shushihg me, I
could see his -- his -- the angulér of his face.

I could tell the lips were kind of full, and when he
shushed me, he kind of like puckered, you know, when you're
trying to shhh, tﬁat kinq of thing, so I did notice that, and
I did tell the poliée about his -- his physical build.

And then we just waited for the police to -- to arrive.

Q. Okay. Now, you said that he had an angular face? ‘Is
that how you ---

A. Yes. It's like a triangle. It kind of comes to a
pointed-chin-and elongated.. T mean, it's not round; it's not
full. It didn't have heavy cheeks, but it's very

distinctive, so it's not hard to recognize.

SN :
Q. And could you -- did he have on gloves? Do you
remember?
A. No, he didn't have gloves on because I could see when

he put his hand up to shush me that there were no gloves on

his hands.

Q. Could you see if he was white, or black, or Hispanic,
or ---
A. You could tell definitely. I mean, I could see his

face was black. His hands were black. He wasn't a Caucasian
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or a white individual.
Q. And what did the gun look like?
A. It looked like an automatic. It was either brushed

aluminum or nickel-plated. It was a silver-type gun, and it

was an automatic. I mean, you could tell it wasn't a
revolver.
o ' E .

MS. LIVESAY: Your Honor, I'm going. to have.Dixie mark

tﬁese photographs so I.can show tﬁem to the Defendant, and
Mr. Galmore has élready seen thém.

THE COURT: . Yes Ma'am.

(PHOTO MARKED AS STATE'S EXHIBIT NUMBER 1l FOR
IDENTIFICATION ONLY.) |

(SIX‘PHOTOS MARKED AS STATE'S EXHIBIT NUMBER 2 THROUGH 7
FOR IDENTIFICATION ONLY.) |
Q. Mr. Michaels, I'm showing you -- I'm goind to go in

order for Dixie. I'm showing you what's been marked as

'State's Exhibit Number 1. Do you recognize it?

A. Yes. That's the window. That was -- the screen was
cut. A portion of the glass in -- in -- becaﬁse there's
latticework between thé two panes of glasslsince it's
insulated glass, the outer portion was broken, and that piece
was laying between the two pieces of glass.

Q. Do you recognize it?

A. Yes.

Q. Has it been altered in any way? Is that the way it
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looked the night of the incident?
A. That's the way it looked, yes.

MS. LIVESAY: Your Honor, at this time, the State
wishes to place into evidence‘State’s Exhibit Number 1 and
publish it to the jury at the appropriate time.

THE COURT: . You may do so and may publish.

Mr. Foreman, ladies and gentlemen, anything introdﬁced
into evidence, they may show it at this tiﬁe; but it will bé
with you in the jury room during your deliberations.

You may publish.”

"MS. LIVESAY: Thank you, Your Honor.

(PHOTO ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT NUMBER
1.)

Q. And what I'm going to have you do is iook at State's
Exhibits 2 through 7 and let the Court know if you‘recognize
them and if these are authentic ---

THE COURT: You are introducing 2 through 7 at this
time?

MS. LIVESAY: Yes sir, Your Honor. Thank you, Your
Honor.

THE COURT: And you've seen these, Mr. Galmore?

MR. GALMORE: Yes sir.

MS. LIVESAY: Your Honor, at this time, then I'm going

to go ahead and place them into evidence and publish them to

the jury.
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THE COURT: Yes Ma'am.

MS. LIVESAY: Can I have him step down, Your Honof,
because these are all pictures.

THE COURT: I uﬁderstand, and he is entitled to do
that.

(SIX PHOTOS ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT
NUMBER 2 THROUGH 17.)
Q. - Mf. Michaels, I'm going to hold up what's been put in
'as State's evidence Number 1. If you don't mind, tell the
jury what that is a picture of.
A. ~That is the window in the back of the house where they
slashed the séreen so that they couldbtry and break in
through the glass and to the window.
Q. = And were you home all day that day?
~A. " Yes, I was. And that room is a Carolina Room with’a

T.V.,_and I spent most of the afternoon in that room watching

television.

Q. buring that day did you see or hear anything out of
the --- .

A. No, I did not..

Q. Okay. And before you left your house that night, was

this screen cut or the glass broken?
A. No, it was not.
Q. Okay. So the screen was cut, and this panel of glass

was broken-??
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A. Yes.

Q. And this is outside the window on the back of your
house ---

A. Yes.

Q. ~~- where the pond is?

A. Yes.

Q.- Now, I'm going to show you what's been ﬁarked as

State's evidence Number 5. Do you recognize that?

A. Yes, I dof

Q. And if you don't mind, tell the jury what that is a

picture of.

A. Driving up from Route 9 into the development and
coming up to theAhouse, this is the screened room that's at
the back of the house and this is the field that hasn't been

developed on.yet, coming up. That's the electric boxes.

Q. So this is bésically the back Qf your house, is that
correct?

A. Yes.

Q. - That's your screened-in porch?

A. Yes. \

Q. And there's no houses beside you or directly béﬁind
you?

A. No, there is not.

Q. Now, I'm showing you now what's been marked as State's

Exhibit Number 3. Do you recognize this?
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A. Yes, I do.
Q. And tell the jury what that is a picture of.
A That's a view from the screened room in the back of my

house out to the pond that's behind me, and I believe this is
also the screen that they cut when they couldn't get through
the glass. It appears that they sliced that screen to get
into fhe screened room, becaﬁse we Have French doors tﬁere,
so I guess they were going to tryvand breaﬁ into the house at
that point. |
Q. Now,.that next day, was this séreen sliced when you
looked at it --- | | |

A. Yes.

Q. - '—=—— in the daylight?
A. Yes.
Q. "Now, and you had been home all day. Was-that screenh

tampéred with before you left the house?

A. No, it was not.

Q. Now, I'm showing you what's been markea aé State's
evidence Numbe;‘z. Can you tell the jury why that window'is
signifiéant?

A. Well, thdis is the window that they broke. This is the
screen that was in front of it that they sliced, and this is
the pane of glass that they broke to try and get into the

house, and that's right at the corner of the screened room.

That's one of the darkest areas at the house at that time.
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Q. So just so I'm clear and the Court is clear, this
wiﬁdow here, this picture, ---

A. Is this, and that's the pane, the upper quadrant of
that window.

Q. And this window is in the back of the house?

A.l Yes.

Q. Have you had any lights or did you have any lights at
that time?

A. Not in the back of the house. there, no.

Q. And I'm showing you what's State's evidence Number 1,

because we've just talked about that window. Can you tell
the jury what you notice?
A. Yes. This window, when I was having it repaired,
since we didn't open it -- these windows are, you pop the
thing and the window opens up so that you can clean it from
the inside and you don't have to remove the screen.

And when we did that when the window was being replaced,
I noticed this portion of the insulation on the window is all
cut and marled up, so it appears that when they cut the
screen, they were trying to force a knife between the two
panes of glass to unlock the window, I guess, and they
weren't successful, so they let that be, and that's when they
tried to get in through the screened room and the French
doors, but we noticed that that was kind of forced with some

kind of ---
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Q. . Okay. So the only way, Jjust so I'm clear, the only
way that you can touch the inside of this pane is'from the
inside of the house to do it ---

A. Well, they had to cut the screen because there's no
access to that, and that portion, yéu know, it's always --
every few weeks we clean those windows up, and you have to do

it from the inside of the house.

- Q. ' Okay. So there's no way to touch that window without

either cutting the screen or taking it down from the inside?
A. Yes.
Q. And have you had screens on that window.since you've

been living in that house?

-

A. Yesi

Q. | Has it ever been cut before?

A. No.

Q. Now, I'm shqwing you what's been marked as State's

" evidence Number 6.. Is that your garage?

A. Yes, it is.

Q. If you don't mind, does that light -- does that come
on every-time the garage door opens?

A. Yes, opens and close, or if you walk in front of the
sensors that there are there, obviously that light comes én,
and that light has two one-hundred-watt light bulbs, one in
the front and one in the back, so that garage lights up

pretty well.




10

11

12

13

14

15

16

17

18
19

20

21 -

22
23
24

25

71

: 31
ELIAS MICHAELS - DIRECT BY LIVESAY

Q.. And was this light on that night?
A. - Yes, it was.
Q. And if you don't mind, there's only one car in there

now, but the night of the incident, how many cars were there?
A. Well,»there were two, and the Buick Enclave was the
car I had at that time and nét thié one, and you can see the
tire marﬁs that my wife's car leaves, so you know that it's
only this ii£tle narrow area to wélk ;hrough,‘so tﬁat's what

forced the three people be single file in the garage.

Q... .And is that why you lef your wife off early?

A. Yes, because the car -- there's shelving: in the
garage, 'so there's no wéy she would be able to open the door
and get out of the car, so I had at that time to pull out of

the garage, let -her off to get out or to gét in.

Q. IAnd is this the door here that you went into?

A | Yes. | |

Q; "And where does that door go into in.your house?"
A That opens up directly into ouf kitchen.'

Q Now, if you don't mind, tell the jury again what

State's evidence Number 4 is a picture of.

A. This is the screened room, the double French dgors,
and I assume this is what they were trying to break into
because the metal chairs that we have around the furniture\
back there were kind of spread around inside the screened

room, so I think what might have happened is they may have
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tried toruse one of those metal chairs to break the glass,
but I think we interrupted them when we got homeAand my wife
went in the house. | |

0. wa, thié screen, was this cut? .

A. It was. This screen, you can see that it's clearer

than the others because it's fresh and it doesn't have all

~that pine ---.

Q. Now, this door here on the side, .is that the door that
goes into -

A. © . Into the screened room, and that's a’dpublé‘lock.

. There's a door handle lock and then there}s a deadbolt lock

" on it, and that door was open when we got home and the .police

searched the area, so:whénrthe‘got'into the scrééned room and

they saw us come home, they must have ran out that door to

run up the side of the house and wait for me to get out of

the car.

Q. Now, before you left the house that night, you had

beeh home all day. Was that screen cut before you left the

house?

A. - No, it.was not.

Q. Okay.

A. And the door was not open.. We keep that door iocked.

The only time I unlock it basically is because there's a
barbecue out there.

Q. And when you got home, the screen was cut and the door
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was open??
A. Yes.

MS. LIVESAY: Can I mark this, Miss Dixie, please.

(LARGE DIAGRAM MARKED AS STATE'S EXHIBIT NUMBER 8 FOR
IDENTIFICATION ONLY.)

MS. LIVESAY: At this time I'm going to show it to the
victim and let him point out where his house is on this map.

- THE COURT: You may do so.

MS. LIVESAY: And I'm showing it to Mr. Galmore.

THE COURT: And you may iﬂtroduce it and theﬁ ﬁublish
it. |

MS. LIVESAY: Thank you, Your Honor.
0. Do you mind stepping down one more time, Mr. Michaels,
and I'm going to go get a pen. |

And I'm showing you what's been marked as State's

evidence Number 8. Now, do you recognize this area?

A. Yes, I do.

Q. Okay.

A. This is the Long Bay Golf Coufse.

Q. Okay. And on this map, can you recognize the road

that you live on?

A Yes, I can, Foxtail Drive, and my house is right there

on the corner.
Q. And if you don't mind, can you circle your house?

A I can.
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0. Thank you. Ana on this map, is this the pond that's
behind your house?

A. Yes.

Q. ~ Now, you were saying earlier that this is kind of a

newly developed area and there 1is a field beside you, is that

right?
A. Yes.
0. Now, over here in front of your house, is there a

field over here as.well?

A. Yes, there is. There's two farm fields here and QhenA
we‘moved in there, that was used for cotton. |

Q. 'Okay..:And there's actually some érea, some fiélés or

open area that haven't been developed ---

A.° . Yes.

0. -~-- as well beside your house, it that correct?
A. Yes.
Q. " There's a few -- are these houses here? Do you

recognize these?

A. These afe the townhouses that they started building,
and unfortunately with the economy, the builder was forced to
stop, and this is now still open grassland.

Q. Okay. So when you're driving home, is this the road
you take while you're still driving?

A. Yes. |

Q. Okay. So you have open fields on the left and the
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Q. Mr. Michaels, now we talked about there's a pond by

- really -- at the time, there was no fence that blocked people

right up until you get to your house?

A. Yes, correct.

Q. . Thank 'you. Just a few more questions.
' THE COURT: Are you going to put that into evidence?.

MS. LIVESAY: Yes. I thought it was already
introduced. ”

At this time, YourAHonor, I'm going to move to introduce
State's evidence --- '

THE COURT: That's fine..

MS. LIVESAY: Thank you.

 (LARGE DIAGRAM ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT

NUMBER 8.)

your house and some open fieias; wa, do you ever see pecple
not frbm that neighborhood in that area? . |

A. Yes, I do. Pecple come éver the berm that's in”the
back, and there is a fence back there with a gate. Up until

just recently, that gate was never really. locked, and there's

from coming across the cotton fields into.the area, and’they
would go fiéhing or swimming into the pond.

Q. Okay.  And have you ever had to run people off or ask
people to leave?

A. Yes, I have, because you know that they don't --

they're not in the neighborhood, and it's all private
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Q..

A.
Q.
A

property there, and they've walked through and they had some

incidents with some other houses.

Q.

Now, have you ever actually seen -- are they young

people, older people?

A.

Mostly young teenagers, late teenagers.

Coming there to fish or swim in the pond?

Yes.

Okay. Now} can you tell where they're éoming fré#?

Well, they come from a neighborhoéod that's not

attached to ours. Behind us is a Pine.Needles and Freemont,

a Pine Needles Road/ Ivthink, and'Freemdnt is the area that

they are coming thrbughfxr

Q.

A.

0.

So have you actually seen them walking across those

" fields to come into your neighborhood? |

Yes, Ivhave;

Andeefe these-peopleﬂthat\yOu rec§gnizedvas
neighbors?'
A. No.
Q. And they couldn't take a car -- they were just

walking? TIs there a way to take a car across that field?.

A,
Q.
A.

Q.

No. No.
You've got to be on foot?
Yes. Yes.

Now, the night of the burglary, did you see any

unusual vehicles on that little road?
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A. Oh, no; no. No, there was no cars, I mean, especially
late at night. I mean, the people in the townhomes just park

their cars in the ‘driveway, and the peopie that are the housé_
-~ in our house, we put our cars away. We don't ever leave
them out, and the people that do have houses somewheres in
the area stili use their garages, .so there's no cars in the
street to give you a warning that there's somebédy there that

doesn't belong there.

Q. 'Did you see or hear a vehicle once you got into your
house?'

A. No, I did not.

Q. So you never heard a car around in the neighborhood or

even crank up?

A.- ° No.

Q. Now, you talked to your neighbor, is that correct?
lA;‘ Yes.

Q. - And he was right écross from you looking into tﬁe
garage?

A. Yes.

0. Did he ever mention a car?

MR. GALMORE: Objecﬁion.

A. No.
THE COURT:  That would be hearsay.
MS. LIVESAY: Thank you, Your Honor.

Q. Did you see any unusual people when you pulled up to
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CROSS BY GALMORE

yoﬁr house that night?

A. No, I did not.

Q. kaaQ, and you could see the side of your house and the
front of your house, is that correct? |

A, That's bérrect. |

Q. . The befendant that's sitting at that .table today, do

you recognize him or know him?

A. ' No, I don't know him.

Q " Has he ever been inside of your house?

A, No, he has not.

Q Haé he ever been invited‘to-yoqf_ﬁouse?

A No),he has not. | |

Q. ‘Wpuld hé have‘ény"reason.to bé in‘or aroundnyéﬁg'

house?. |

A. | ‘No, he has not.
MS. LIVESAY: No further queétioﬁs,»Your Honor.
THE COUﬁT: . Mr. Galmore, you may examine. |

CROSS-EXAMINATION BY MR. GALMORE:
Q. Did I understand from your testimony that you said

that the people were dressed in a -hoodie, is that correct?

A. That's correct.

Q. With a partial mask?

A. Yes.

Q. Okay. - And you were able to describe the chin and lips
area?
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A Yes.

Q. Did the police ever do a photo line-up with you?

A No, they did not.

Q Did they ever bring you any suspects and say is this
the guy?

A. No, they did not.

Q. Now, I think you testified that the person tapped you

on the shoulder and said get in the house?
A. What he did was he tapped me on the shoulder, first
told me to shush, because he didn't want me to yell, and then

he said just get in the house.

Q. Okay. Was there aﬂything distinctive about the voice?
A. .It was more of a whisper.

Q. Okay. I mean, was it like an unusually deep;based
voice or ---

A. No. It was just the ---

Q. - --- a raspy, girly sound, anything?

A. It was just shhh, get in the house.

Q. Okay. So ---

A. And that's exactly how it was said.

Q. So would it be fair to say that you would not be able

to identify anyone based on the ---

“A. The voice?
Q. -—— voice?
A. No.
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Q. Okay. Would it be fair to say you would not be able
to identify anyone based on the partial identification that
you gave to the officers?

A. The identification I gave to the officers was what he
was dfessed, -——-

Q. Right.

A, --~- and how he was dressed, his height, his build, and
that he had the partial mask and he had -- and he put his
finger up to his lips to shush me, kind of liké how he kind
of did it, and it was kind of small and poofy. That's about

all I could -—- I could give them at the time.

- Q. Well, I guess what I'm sdying is while you sit here

today, you can't say, hey, that's the guy that did it?

A. . Well, unfortunately after I've seen him, or
fortunately enough, with the configuration that I did see and
how I.was concentrating on that individual pointing a gun at
ﬁe, and. as close as we .were, because he may have been_és far
as this bench from me at the time and the full lights in the
garage, I could say that I could tell by his jaw angle, and
his chin, and his lips, that I could identify him. '

Q. Okay. Well, you did not identify him on the date of
the attempted break-in?

A. Well, I wasn't presented with anything to identify
him. I gave them the best description at the time.

Q. Okay.
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A. But I did go to a bond hearing, and when they
presented all the people that were going to be sitting to
hear their bond hearing, and I was there with-my neighbor,
and I turned to my neighbor when they brought all those
people in, and I identified to my neighbor who he was.

Q. Did you go to the police officer and say, hey, that

.guy is him?

A. At what time?
Q. At the bond hearing.
A. There was no police officer with us. We were just

there to hear the bond hearing.

Q. Did you take any steps to tell anyone in law
enforcement that you're now-able to identify ‘a suspect?
A. No, ‘I did not. .

Q. Did you ever make a written report saying I can

identify a suspect?

A. No, I did not.

Q. But now today you can identify a suspect?

A. Well, I did at the time at the bond heafing to my
neighbor.

Q. Okay. And you didn't tell a policeman? You didn't

call 911 to say I can identify somecne?
A. There was no reason to.
Q. All right.

A. And he was not the only one that was in that bond
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hearing.

Q. Okay. ©Now, you say that there is a pond behind your
house?

A. Yes.

Q. And people sometimes swim and fish in that pond?

A. Yes.

Q. Are there any flood lights on the back of the house?
A, At the time, no. '

Q. Okay. Any flood lights on the ---

A. And sinée then, I have put flood lights in the back

and on the side of the house that they came around, and it's

the portion that has the field as you're driving up to the

house.
Q. Do any of your neighbors have flood lights?-v
No.
Now, how many people was this?
Three. |
Q. . Did you make any identification of any of these other
people?
A. Other than their physical description and the fact

that they were wearing hoodies  and had guns. They were
further back, as I said, at least eight to ten feet behind.
Q. Were you shown any pictures for any of these other
people?

A, No. I wasn't shown any pictures of anybody.
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Q. Okay.

MR. GALMORE: The Court's indulgence, Your Honor.

No further questions, Your Honor.

THE COURT:  Is there any further questions from the
State, Ms. Livesay?

MS. LIVESAY: Just one question, Your Honor.
REDIRECT-EXAMINATION BY MS. LIVESAY:
Q. You told Mr. Galmore that you were at the bond hearing

and you recognized the person that was at your house, is that

right?
A. Yes.
Q. Okay. And the guy that you saw at the bond hearing,

is that the same guy sitting beside Mr. Galmore?

A. Yes, it is.
MS. LIVESAY: No further questions, Your Honor.
THE COURT: Any further questions, Mr. Galmore?

MR. GAILMORE: No sif.

THE COURT: You may céme down. Thank you.

Call your next witness.

MS. LIVESAY: Your Honor, the next witness the State
wishes to call is ---.

THE COURT: Are the witnesses sequestered now?

MS. LIVESAY: All of them except my victims and my main
investigator. They're outside.

THE COURT: I just want to make sure that that's being
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done. Call your witness.
MS. LIVESAY: They are, Your Honor. They're outside in

that right waiting room.

THE COUﬁT: Proceed.

MS. LIVESAY: Thank you, Your Honor.

At this time the State calls Billie Michaels to the
stand.

BILLIE JO RAVITZ, being .-first duly sworn, testiﬁies

as follows: |

MS. MICHAELS: My name is Billie Jo Ravitz, and I am
Mr. Michaels' wife, just don't use his name.

DIRECT-EXAMINATION BY MS. LIVESAY:

Q. And where do you live, Ms. Michaels?
A - ons.

Q. - And you and your husband have alWays-lived at that
fesidence since you've beén down here? |

A. - Yés;»yes; we have.

Q. And do you rememﬁer that night of November 12th of

last year?

A. Yes, I do.

Q. Okay. And do you remember about what time .you got
home?

A. It was around nine, I.would say, maybe a little after
nine.

Q. Now, do you remember what time you left in the
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~ A, When I get up, I get myself ready, and I open the

morning?
A. I leave for work about .7:00 A.M.
Q. All right. And what is‘your normal routine in the

mornings when you get up?

blinds, and I open the shuttérs, and sometimes do a load‘of
laundry, and then I leave for work after I have my coffee,
and that's pretty much all routine.

Q. . . Okay. And before you leave the house,,whatvis y'all'é
normaf routine?

A. .- I make sure that the blinds and shutters are open, and
he was thereAat.the time, so myvroﬁtine was, you know, i say
goodbye to him; He comes out with ﬁe,-sees me off, and I
usuall&lggt home around five, five-thirty.

Q. And that morning when you got up and you -- did you
follow your normél routine, 6peningvthe shufters?

A. - Yeé;-yes.».l always look out, what's doing in the back
yard, what's in the‘and, look for my birds. |

Q. : And did you notice any broken glass or cut screen that
morning when you got up? :

A. Nothing; nothing.

Q. Now, when you got home, what time did you get home
from Work,that night?

A. It's usually between five and five-thirty that I,get

home.‘ I work in Myrtle Beach.
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Q. " And about what time did y'ail leave the house that
night?

A. ‘Sometime'around six, maybe a little after Six.

Q. Okay.. And that night before y'all left, did yoﬁ

follow the usual routine of closing down the shutters and -

locking the doors?

A, Yes. Before we leave, I usually close the shutters

and ﬁut onvlights. ‘T have lights that are on timérsvas well, .
and‘just make sure everything is locked, close the blinds. so
no bne can see in, and he ﬁsually goes out to;gep the”C%:,
pull the car out of the garagep-and T set thelalarm,'and:
fhaffé'the‘routiné.‘ | |

Q. . | vAndnthat:night before'you left and you closed the;

shutters, did'you notice any-of the windows or screens had

. been torn or tampered with?

A. Nothing; nothing. Everything was normal.
Q. VNQW/ the door to your screened-in porch, are the:e
shutters on those doors, or are they Jjust windows?

A. The inside door to the kitchen has -- it doesn't have

shutters. - It has blinds, and they are closed.

And you say you got home what time, again, that night?
It was probably -a little after nine.
Okay. So was it dark when you got home?

Yes, it was dark.

O o >0

And what happened or what did you do once you got
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- whenever we come in, I just go right to the bathroom, so I

~and it was a -very strange sounding yell;>and I didn't hear --

home?
A. I got out of the car in the driveway. I go into the

house. I open the kitchen door. I turn off the alarm, and

walk through the houéevand that's where I went.

Q. ‘Okay. And when you were let off in the driveway, did
you see anybody in front or beside the house?

A. I did not see anybédy. I didn't: see anything when we .
drove up the stfeet. We see the side of the house and tﬁé
froht of the;house,land I didn't sée'anything unusual.

Q. “"Okay. Did you see any unusual vehicles along that
little road thét y'all live on?

A. There were'none7 There were none.. You wduld
certainly see them coming up:that road. ~Theré were none.

Q. - And that particular night, did you have an occasion to
cail 91172 , '

A. I did; Ildid. Wﬁén I was off my bedroom, I was in thé

bathroom, -and I heard my husband's voice. I heard him yell,

I couldﬁ't really hear what he said, so I ran outAand he“
repeatéd it, and he yelled to me, get my gun and call'911;
there are three blaék guys in the garage with guns. That's
exactly what he said to me;

Q. And did you call 9117

A. I did. First, I brought him his gun as I was calling
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911.
Q. . ‘.Okay. And I'm showing you what's been marked as
State's Exhibit Number 9, which is your 911 call. Have you

heard it?

A. Yes.

Q. Qkay. And do you recognize the voices on that call?
A Yes, I -do. |
Q. Whose Voices.afeAthey?

A It's .mine, my huéband'é,.and fhe person that had

answered the 911 call.

. Q. . Okay. And had that 911 call been altered or changéd

in any way?

A. Not in any way.

MS. LIVESAY: Your Honor, af this time can i put in
State's Exhibit Number 9 into evidence aﬁd pubiish.it to the
ﬁury? | | | ‘

. THE COURT: Yoﬁ may - may do so and publish it.

'MS. LIVESAY: Thank you, Your Honor..

THE COURT: You haye reviewed and had an oﬁportunity to‘
review this, Mr. Galmore?

MR. GALMORE: Yes sir.

THE COURT: Thank you so much.
MS. LIVESAY: If you can give me one second to get it
keyed up.

(811 CALL DVD ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT
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NUMBER 9.)

(STATE'S EXﬁIBIT NUMBER 9 IS PUBLISHED IN OPEN COURT IN
THE PRESENCE OF THE JURY.) -
Q. S0 Ms. Michaels, that night when you came up to the

house, do you or your husband ever park yoﬁr car 1in the

driveway?

A. No.

Q. It's always in the garage?

A. ‘Always in the garage.

Q. b And Qhen you left the houée that night, were there any

lights on inside the house?

I have a timer in the ---

A timer?

Yes; It's é timer light that comes on in thé house.
And all of the blinds wére closed? |
Yes. | |

- And there were no cars in-the driveway?

No cars in the driveway.

© ® 0O » 0O » O B

Okay. Now, Dayton Frinks, Jr. is sitting over there
at that table. Do you know him? |

No, I do not.

Okay. Have you ever had him in your house?

No:

Have you ever had him around your house?:

ARSI A

No.
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CROSS BY GALMORE

Q.

Okay. So there's no reason he should be in or around

your house?

A.

There was absolutely no reason.

MS. LIVESAY: Neo further questions, Your Honor.

THE COURT: Mr. Galmore.

CROSS-EXAMINATION BY MR. GAIMORE:

Q. Did,you see any of these three suspects?

A T did not.

Q. dkay. You weren't confronted by them at all?
A I was'not. | |

Q. Were you or yoﬁr h;sband injuféd:in,ény;way?
A. Meptally: |

Q Okay. But, I mean,‘physically?

A Not'physically.

Q. All right. Was anythingrtakén from your home?
A No. | o "
Q So your ;ole in this case was to call 911 and to get)-
your .gun -- get your husband's gun?

A. Yes, that is correct.

Q. ‘All right.

MR. GALMORE: Thank you very mucﬁ.

No further questions. . |

THE COUﬁT: You may come dbwn, andrwe thank you.
Please call your next witness.

MS. LIVESAY: Kevin Strickland, Your Honor.
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DIRECT-EXAMINATION BY MS. LIVESAY:

Q. And where are you currently gmployed?

“A. I'm currently employed with the Horry County Police
Department.

Q. And how loné have you been employed there?

A. Just over three years.

Q. Okay. And what kind of training have you undergone

- South Carolina Criminal Justice Academy, which at the time

KEVIN STRICKLAND, being first duly sworn, testifies

as follows:

with the Horry County Police Department?

A. I initially received my Class I certification at the

included nine weeks of instruction. Upon completing that, I
also received eight weeks of field training within the
department befqre being assigned to the uniform patrol
division.

Q. And what are your general responsibilities at the
police department?

A. Again, I'm with the uniform patrol division. My
general responsibility is calls for service, whether that be
in progress or something that has already occurred. I'm
referred to as a first responder‘for calls for police
assistance. I'm sent out to ----

Q. And are you always in uniform?

A. Yes.
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Q. Okay. And do you drive a marked car?

A. Yes Ma'am, I do.

Q. So just so I'm clear and the Court is clear, your
general responsibilities are to go to wherever you're
dispatched, ---

A. Yes, that's correct.

Q. --- no matter what kind of call it is?

A. Yes.

Q. So if somebody calls 911, you're the guy that gets
dispatched first on the scene? V

A. Yes, that's .correct.

Q. Now, when you get to the scene; what kind of evidence

are you normally trying to collect?

A. I'm try- -- I'm looking for any type of physical

evidence that may be at that scene. Obviously the type of

call that it is will determine what that is.

Q. Okay.

A. And I'm looking for anything that is left behind if
I've got a victim or a witness that can identify that it's
not supposed to be there, or if I'm the only person on the

scene, something that would seem to be out of place and it

may be pertinent to whatever I'm investigating.

Q. And were you working on November 12th of last year?

A. Yes Ma'am.

Q. And what were your general responsibilities that
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night?

A. © Again, I was on routine patrocl. I was working the
Longs section of Horry County that night.

Q. - Okay. And did you have an occ%sion to respond to
Foxtail Drive in Longs, Horry County?

A. I did.

(. .
Q. Okéy. And tell the .jury about that.

A. Again, the night of November 12th, 2012, Horry County

4Dispatch received a call for service regarding a burglary

that had just occurred, and it was in my.assigned area and

was dispatched to investigate that scene.

Q. And what did you do upon arrival at Foxtail Drive?

A. . When T initially arrived on scene, I encountered Mr.

-- one of the victims, Mr. Elias Michaels. “He was in the
driveway section of -his home. I spoke with him briefly to

get an updated account of what had just occurred at his

residence, to include any information he could give me to

- what I might be looking for.

. Based on the information he gave, I instructed him to
inside-his home while myself ‘and —- we had additional
officers in the area. We searched the perimeter area‘just
around the home, as well as the yard area behind his
residence, the neighbor's residénce, and we also had units

patrolling the neighboring roads to assure that the people

who had just been at his home were no longer on scene so that

.90
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the investigation could be completed safely.

Q. - Okay. BAnd after talking to Mr. Michaels, did you try
to collect any evidence from the scene? B

A. I did. - |

Q. Okay. And tell the jury what you saw and what
evidence you collected. |

A. When I was searching the*perimefer of the home, in the

rear of his home, .the back section of his hbme, there is‘a

sun porch. When I went around the home, that sun porch, the

outside of .it has a black mesh screen.- I did observe a large

section of that screen to have been -cut.

Just to the side of that‘screen‘porch was a window.

- That ‘window also had a black mesh screen over it. The screeh

on thattwindow was aiSO~cut, and inside of that.windoijaéz;

brokén window pané. Again, this ‘was du;ing the nighttime.
_And when I‘éhinéd my flashlight.on-that.window I could

see whatAappeared to be a héndprint next té thé broken glass;

so I togk -- uSiﬁg my fingerprint kit, I fingérprintédlthat

window and removed two print cards that had'what appeared to

be partial print information on it.

Q. Okay.

A. The sun porch area was also printed, but no prints

were lifted from that area at the time.

Q. Now, so it was so dark back in the back, you had to

have a flashlight to see back there, is that right?
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A. Yes.

Q. All right. I'm showing you what's been put into
evidence .as State's evidence Number 1. Now, how do y§u
recognize that picture?

A. This i1s the photograph that I tock with my department-

issued camera of the -- this is the window next to the sun
porch that I observed when I was searching the home, and this
is the cut screen that I was referring to, and this is the
broken glass that ‘I was refefring to, ahd just next to this
broken glass was where I observed the -- what appeared to be
a handpriﬁt.

This was the area that I.processed and just next- to’ this

 broken. glass ‘inside -this screen is where I removed the

" evidence 1 submitted.

Q. - .Okay. N6w, is this a pictﬁre of how it appeared that
night? |

A. "~ Yes.

Q. = And you were out there. Could yoﬁ have touched that

panel of glass without cutting the screen?
A. No, you could not.
Q. And that -~ is the panel- here that was broken, is.that

what we're looking at?

A, Yes.
Q. - And if you don't mind, show where you lifted the print
"from.
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A. Again, just where this cut comes across here and this
section of broken. glass, just off to this side of it right

here next to the break. Over here was the area where the

‘prints were lifted.

Q. Thank you, Officef Strickland. - Now, if you. don't mind

telling the jury what kind of training you've got in Iifting

' fingerprints.
A. My initial training occurred at the Criminal Justice
Academy, and then'it was also something that was- -- I had

some situations in my field'training‘Wheré the officer who

trained me, we went into some controlled. scenarios where he

" had -- hé.had set up a scene for me where he knew'
+|, fingerprints would be and I was sent to that area to practice

iifting those prints.

In addition to my original field training, each year-
within the department we have our in-service training. where
we show proficiency in certain areas so that we can keep our

accreditation up Within the Criminal Jﬁstice'Academy.

Q. Okay. Did you try to liff any prints from any other
area? |

A, I did. Inside the -- again, the'séreen porﬁh’had a
large cut ;n it, and when I spoke with Mr. Michaels -- also

coming off of that porch was an open screen door, and when I
spoke with him, he stated that door was not supposed be open.

I was led to believe that someone had been inside of that
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area, so that; you know, the door being pushed open; I
processed the inside of that door in hépes to gain additional
evidence, but none was able to be found at that time.
Q. . - Okay.

MS. LIVESAY: Can»you mark this for me, Dixie. I will
open it and get the cards out.

(FINGERPRINT CARDS MARKED AS STATE'S EXHIBIT NUMBER 10
AND éTATE'S EXHIBIT NUMBER 11 FOR IDENTIFICATION ONLY.)
Q. Officer Strickland, I'm showing you what's been marked

State's Exhibit 10 and 11. Do you récognize them?’

A. Yes Ma'am, I do.
-Q. AﬁdAhow do you recognizé thém?' -
A.v ' 4The$e‘are the print cards I collected from the
burglary incident at _
0. , And‘is_that your writing‘oﬁ those ‘cards?
A. Yes Ma}ém, it is.i |

MS. LIVESAY: Your Honor, at this time the State wishes
to placg the: cards that are marked 10 and 11 into évidence.
. THE COUkT:. I will permit it. -
(FINGERPRINT CARDS ADMITTED INTO EVIDENCE AS STATE’S
EXHIBIT NUMBERnlo'AND STATE’S EXHIBIT ﬁﬁMBER 11.)

MS. LIVESAY: Can I have him step down, Your Honor?

"THE COURT: You may.
MS. LIVESAY: Thank: you.

Q. Would you step down, Officer Strickland.
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THE COURT: Mr. Galmore, you may join.
MR. GALMORE: Yes, Your Honor.
Q. First, I'm going to show the jury what's been marked

as State's 10. Am I holding this correctly or should it be

this way?
A. (Witness indicating.)

Q. This Way( okay. I'm showing what's been marked as

‘State's evidence Number 10. TIs that your writing?

A. Yes Ma'aﬂ{

Q. And is that your diagram?

A "Yeé M;'am.

:Q.ﬁ‘ .And-QHat is that é diagrémVOf?

A " That is aldiagram‘of‘the‘area'where'that %nformatioﬁ-

was taken from. ‘This square here islamdiagram that I drew to._

_represent the window that I observed to have the cut screen

and the broken glass. It was the window just to-the sidé of

. the scréen porch;

The little 'star that'siinsidevof the square is a
representation of where the actual infofmation'that's put on
the other side of the card is to show where it came from,
from that window, and again, this square is my dréwing of the
window, to represent the window that the printé were liftedv
from that night.

Q. Okay. And did you put the address on the back of the

card?
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A. I did. This other information up here includes the
address of _ Longs, South Caroclina, and it
also references Case Number 12112427.

Q. Okay. And is that how you identify that card?

A. Yes Ma'am.

Q. Okay. And if you don't mind, I'm going to flip it
over.

A. Okay.

Q. Do you recognize what's on this side of the card?

A. Yes Ma'am, I do.

Q. If you don't mind, .tell the jury what that is.

A, This is, again, a portion of the handprint that I
observed and tried to lift from that window. This is the
bottom portion'of -- it appeared to possibly be a portion of
a palm, a palm‘print.

Q. Okay. And I'm going to show you what's been marked as
State's Exhibit 11. Do you recognize that?

A. Yes, I do.

Q. What is that?

A. This is the additional print card that I lifted.
Again, this diagram is to represent the window where the
processing was taking place. Again, this little asterisk
here on the window represents that area where the information
that's sn the other side of this card was lifted from, and
this information up at the top here, that's my writing. That

~
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includes the address of'— in Longs, and the

Cdse Number 12112427, which was the burglary incident I was

investigating that night.

Q. Is that how you identify this card?
A. Yes.
Q. If you don't mind, tell the jury what's on the.othe;

side of the card?

A. This is the top pa?t of the print, the handpriﬁt that
I observed, is the top portion that appeared to be -- had thé
fingerprint and had the most evidence on it. That was the
top portion that I processed.

Q. Thank you, Mr. Strickland. Have a seat.

Now, if you don't mind, tell the jury the process of
lifting a print.

A. Once you have an area tﬁat you're going to process fo;
prints, if you see something that could possibly be some form
of ridge detail that you want to 1lift, we have a kit that
includes a black powder substance.

Therer a brush to use to apply that powder over the
print, and then we have a tape that applieS'over'that, and
then the powder itself adheres to the oil and things left
behind on the skin and then you're able to lift those p;ints
using that tape, and then it's applied to something liké the
white card that she showed to preserve it until it can be

identified.
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1 Q. Okay. ©Now, can you alter that print on the other side
2 of the tape?
3 | A. No, you cannot.
4 Q. Okay. 8o you -- you lift the print, and then the part
5 where.the print is under the powder, you plate that part on
6 the card?
7 A,4 _Yes Mé‘am. It's placed -- that part meets the paper
- 8 and is protected by that tape on the top side. The
° information is contained between the card and then thg botteom
10 | side of the fape, and it cannot be altered from the top side
11 at that point. | |
N 12 Q. V - Okay. .And where did you put that print? I mean ——
a 113 - I'm sorry. ﬁid you’placevthat'printriﬁfo evidence after you
14 _remévea itJfromlthe house?
15 A. I did. Once it was femoved from the window, it Qas
16~ placed into a department-issued evidence bag and it was .
17 sealed, and it was plabed in my'ﬁatrol vehicle. And latep in
18 that tour.of duty, it was transferred to Horfy County
19 Evidence. =
20 Q. lWas it ever out of your custody or control between the
21 timé it left that house and the time it got into the Horry
22’ - County Evidence room?
23 A. No Ma'am, it wasn't.
24 Q. Did you at any time‘do)anytﬁing to alfer or tamper
- 25 that print while it waé in your custody or control?
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A. No Ma'am.
Q. Now, that night you said there were several other

officers on the scene, is that correéct?

A. Yes Ma'am.

Q Okay. Was there ever an arrest made that night?

A No-Ma'aﬁ, not that night.

Q.;"' Okay. Did you have a suspect at that point?

A‘ I did. I had at least one suépect with the evidencé I

collected from the rear window. Someone had to cut fhat
black'screen‘and use some type of force to break that window,
and. if that print_that,was lifted off could be identified,

that person .would be a suspect in this case.

Q. “ So‘théAbe;SOn with the.print would havé'beeﬁ the:.'
suspect?
A. . - Yes Ma'am.

; Q. Okay. And == bﬁt~you didn't have 'a name.to métch'that

at that time?
A. No Ma'am. The identificatioh,procéss doesn't.take

piace in the field.

0. Okay.  And is that why you collect prints?

A.  Yes Ma'am.

Q. So did you make an arresf that night?

A. No Ma'am. | |
MS. LIVESAY: No further questions, Your Honor.
THE COURT: Mr. Galmore.
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CROSS-EXAMINATION BY MR. GALMORE:

Q. Officer Strickland, you said you were the first
responder on the scene, is that correct?.

A. Yes sir.

Q. And how long would you sayAwas your response time?

A. It was only a matter of minutes.

Q. And when you got out there, I think you said the first

thing you did was talk to Mr. Michaels, is that correct?

A. That's correct.

Q. Okay. He gave-you a description?

A; 'Yés sir.

" Q. p And what description did he give you?

A. I At the time he stated there was three males, I

believe. He believed that they were black males wearing dark
hoodies. He could see -- I believe he said he could see a
portion of their face, enough to tell that he believed they

were younger males, and he stated no one was'ovefly tall to

.him. That's what I recall from it.

Q. Okay. Did he -- did you ask for a written or'a
recorded statement from him?

A. I did not ask for a writfen statement. ~ I did take
down notes of his verbal statement to me.

Q. Now, you said you're the person that found- the
fihgerprints‘and the cuts on the screen door, is that

correct?
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A. Yes sir, that's correct.
Q. And let me hand you what's been marked as State's
Exhibit 2 and ask you to take a look at it.
"A.  Uh huh (indicating positive).
Q. - And the way I understand it, you've got two different
places that you wereAfocpsing on,.is.that correct?
A. Yes sir.
Q And one would have been the window?..
A. Yes éir.
Q And the other would have.been the screened‘porch?
A Yes éir.
Q ~ Okay. Now, the window was where yéﬁ gotvthe"'
fingerprint,frém? | |
AA. - Yes sir, it is.
Q. Okay. Is there any way to tell how longithe
fiﬁgerprint wés there? | | |
A. No sir, not to my knowledge.
0. Okay. So you can't put an ége on a fingerpriﬁt?
A. I can't, no, sir.
Q. Now, you said you attempted to lift some prints from
here,  from the screened area?
A; Yes. This door exiting the screen porch was found in

an open position. When I spoke with Mr. Michaels, he stated
it was not supposed to be that way. Again, I'm thinking

hopefully there may have been something when that door was
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dpened by whomever opened it or left it open, maybe something
was left behind on that door, but I didn't recover anything.
Q. - But there were no finéerprints recovered from this
screen dqor?

A. No sir.

Q. ‘Were there any fingerprints recovered from inside the
screened area at all?

A. - No sir.

Q. - There's some patio furniture in .this picture. Were

there any fingérprints recovered from the patio furniture?

A. No sir.

0. Did you attempt to lift any prints from the- patio
furniture? - |

A.  No sir, not that I rééall;

Q;- Do yoﬁ know why you did not attempt to lift any prints

from that furniture?

‘A. ‘No sir..

0. Okay.l-It just wasn't an area that you were told to
focus on? "
A. - Correct. I was generally léoking-for -- I had a

couple of areas where based on information I had at that

" point, it appeared obvious that it was in a place that it

wasn't left by the victim, so I did focus on those areas.-

Withrthe window, it was, like I say, with the glass itself

-and the light from my flashlight, it appeared to be a fresh
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KEVIN STRICKLAND - CROSS BY GALMORE
handprint, soi!obviously that's the first place I went to
process. At first, the sun porch area was -- did have a cut

screen, so I did ‘go into that area and attempt to’gather some
moré information.

Q. If someone had said this furniture'has‘been disturbed
or moved;vwould you have ;esfed the furniture?

A. It's possible, yes.

‘Q. - Okay. But you did not attempt to~lift any_prinfs off

of any .of that furniture on the porched-in area?

K. ' No sir, not to my recollection.

0. . Okay.. Now, I understand that you all did a search of

the area also? S e _ o -

A. - Yes*sir.
Q; - Okay. Describe that search for us.
A. My séarch was of the immediate perimeter of the‘homé,

and the neighbor's Yar&. I think there-was é pqnd-areé
béhind the home. I walked aloné it., I don't‘;ecali each’
officer's specific -- but we had'officérs'in the surrounding -
area of Freemont Road, Elbow Road. . We had -- I know I do
recall some officers that -made some investigative traffic
stops.

Some officers were on foot, again, on -- on'foot neaf‘
the area of Elbow Road.' I'm not sureAexactly where each one
was, but it was —-- we were looking fof anythingrthafvmay have

been dropped, you know, a change of clothes, just anything
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that may have looked out of place.
Q. Did you find anything that looked out of place around
the home?
A. I did.
Q. ~ Okay. I'm not talking about the screened window.
A. Oh, okay.
0. During the search?
A. No sir. Other than the damage to the home, I didn't

 find any other -- I didn't find any other -- any other
evidence.
Q. Okay. Do you know of any of the other officers that
participated in the  search of the -- around the home found
anything that appeared out of the ordinary?
A. No sir, not fo my knowledge.
Q. Was a gun ever recovered?
A. Né sir, not to my knowledge.
Q. Did you find like a mask or a hoodie out there in the
area of the search?
A. No sir.
Q. " And you said you did some traffic stops also?
A. I did not conduct them, but there were some being
conducted in the area by some additional officers.

Q. As a result of those traffic stops in the area, was
anyone arrested?
A. No sir.
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JURY OUT/ON RECORD

MR. GALMORE: Thank you. No further questions, Officer

. Strickland.

THE COURT: Okay, you may come down.

Mr. Foreman, ladies and gentlemen, let's take a short
morning break here, and I'll call you back very sﬁortly.

We're going to be in recess for fifteen minutes.

MS. LIVESAY: Thank you, Your.Honor.

(THE FOLLOWING TAKES PLACE AFTER A BREAK AND OUTSIDE THE
PRESENCE CF THE JURY.)

THE COURT: All right. Let the record reflect that all
persons, including the Defendant, are in Court.

I have.beén advised by the bailiff that Juror Ivey
reports to him that he is feeling sick, got a bad cough, and
that cough was noticeable to me during the trial this
morniﬁg,'feels like he cannot continue and asks to be
excused.

I find good reason and cause to excuse this jurocr, and

we have two alternates, so I'm going to have one of them --

Mr. Galmore select one oﬁ them from a container. Any
objection to that from the State?

MS. LIVESAY: No sir.

THE COURT: Any objection, Mr. Galmore?

MR. GALMORE: No sir.

THE COURT: I've prepared two slips of paper here with

the alternates' names on them. Mr. Galmore, come forward and
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select one of them for me, please. Thank you.- Read it for
the record.

THE LAW CLERK: Cody Roach.

THE COURT: Cody Roach will be the twelfth juror,
Number 302. The juror who is sick is Number 184, Jémes Ivey.
(JUROR JAMES IVEY, NUMBER 184, IS EXCUSED BY THE COURT( AND
JUROR CODY ROACH, NUMBER 302, IS SEATED AS THE TWELFTH
JUROR. ) | |

(THE FOLLOWING TAKES PLACE WITHIN THE PRESENCE OF THE
JURY.)

THE COURT: All right.

MS. LIVESAY: Thank you, Your Honor.

At this time, the State is going to call Donna Bell to
the stand.

DONNA BELL, being first duly sworn, testifies as
follows:

MR. GALMORE: Your Honor, I‘have a matter of law I'd
like to take up with the Court.

THE COURT: All right. 1I'll have to ask the jury to be
excused just for a moment.

(THE FOLLOWING TAKES PLACE OUTSIDE THE. PRESENCE OF THE
JURY.)

MS. LIVESAY: Your Honor, I think Mr. Galmore has an
issue.

MR. GALMORE: Yes sir. This witness is not on the
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witness list. The Solicitor gave the Court, gave me, gave
everybody a copy of the witness list. The witness list was
read for the potential jurors to see if they identified or
knew any of.these people, and this person is not on the . list.

THE COURT: Who is this witness?

MS. LIVESAY: Donna Bell, Your Honor, She is the
evidence custodian. All she is going to éay is I took it
iﬂto Hdrry County P.D.

THE COURT: You would have surmised that the evidence
-- you couldn't possibly have any objection to the evidence
custodian because he wasn't 6n the list. |

MR. GALMORE: No sir, I do have an objection, but I

- understand.the'Court’s'ruling.

THE COURT: I'm going to overrule it. I don't think
that's a-sufficient objection. |
| MR. GALMORE: Yeé sir.

THE COURT: Bring the jufy in —— particularly since
it's simply ---

MS. LIVESAY: Thank you, Your Honor.

THE COURT: If this was a serious fact witness, you
would -have an issue.

MR. GALMORE: Well, the issue is the fingerprint, which
is the evidence that she's testifying about.

THE COURT: No. She's not a fingerprint -- is she?

She's the evidence custodian?
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MS. LIVESAY: Right, Your Honor. She just signs it in
to the evidence.

. THE COURT: She's not going to be testifying about this

fingerprint?

MS. LIVESAY: All she's going to say is I took it into
evidence. I didn't tamper with'it.

MR. GALMORE: Yes sir.

THE COURT: ‘Right. If this was a fact witness, I would
deal a lot differently with it.

Bring them in.

You might just out of an abundance  of precaution next
time put her on the list.

MS. LIVESAY: Yes sir.

(THE FOLtOWING TAKES PLACE WITHIN THE PRESENCE OF THE

JURY.)
THE COURT: The jury is present. Proceed.
MS. LIVESAY: Thank you, Your Honor.

DIRECT-EXAMINATION BY MS. LIVESAY:

Q. Tell the jury what your name is.

A. My name is Donna Bell, B-E-L-L.

Q. Okay. And where are you currently employed?

A. I work at Horry County Police Department in the

Evidence Department.
Q. And what are your responsibilities in that department?

A. I am -- log in -- I take evidence out of lockers and
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log them in the system and then transfer them, put them up in
a secure place.

Q. And were you working for the Horry County Eolice
Department inkthe Evidence Department in November of 20127

A. Yes Ma'am.

Q. And now I'm showing you what's put in as State's
evideﬁce 10 and 11; it's two fingerprint cards.

A.- - Yes.

Q. ‘Using the identification number on those, did you take

those into evidence?

A. _ ..Yes Ma'am.

0 And what date did you take them in?

A. November 13th, 2012.

Q. Qkay.g And how are you able to.identify those are the

cardsAyou took in?

A. By the -- by our chain of custody,:thercase number, .
aﬁd the items that he has on the chain-of custody.

Q. And while they were in your custody, did you ever
tamper with them in any form or fashion?

A. No Ma'am.

Q. . Okay. Were they ever tampered with while they were in
your custody?

A. No Ma'am.

Q. Okay. And who did you receive the cards from?

A. I received them from Officer Kevin Strickland.
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DONNA BELL - CROSS BY GALMORE "
MS. LIVESAY: No fufther questions, Your Honor.
THE COURT: Yes sir, Mr. Galmore. .
- CROSS-EXAMINATION BY MR. GALMORE:
Q. ‘Ms. Bell, I understand it's your duty to safeguard any
items that are taken in. as evidence?
A. - Yes sir.
Q. . In this éase, other than the fingerprints, was there
any other properﬁy that wasltaken into evidence?
A. No sir, not -- not that day. fo my knowledge, this
was it. : |
Q. © Okay. - And in your duties -as tﬁe custodian of
evidence, did you ﬁeceive a gun as'part of this case?
A, No sir, just what's on this chain of custody is what's
he;e. | |
Q. Did you receive a Halloween maék as partvof-this case?
A. No sir. |
Q. You don't have any other evidence except that
fingerprint -- those fingerprints, is that correct?
‘A; - To my knowledge, this is itﬂ
'MR. GALMORE: All right, thank you.
No further questions. |

THE COURT: All right. May this witness come down and
be excused?
MS. LIVESAY: Yes sir, Your Honor, please.

THE COURT: You may come down and are excused from your .
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subpoena. Thank you.
Your next witness.

- MsS. LIVESAY: ‘Your Honér, our next witness is going to
be Seraphim Haftoglou from S.L.E.D. I'm going to let-him
pronounce his name for the jury, Your Honor.

SERAPHIM HAFTOGLOU, being.first duly sworn,
testifies as follows: | | |
iDiRECT4EXAMINATION BY MS. LIVESAY;:
A. ‘My name is Seréﬁhim Esoch Haftoglou. My laét £ame‘is

-

spelled H-A-F-T-0-G-L-0-U.

Q. . And whgre are you currently employed?
- -A. "'Soﬁth Ca:olina Law Enforcement.DiYisiOn,~S;LHE;DQ
“Ad;'. Ana what are your responéibilities‘at'S?L;E.D{?

_A. I am fhe AEiS fingerprinﬁ sﬁpervisor thérg) "I am in

charge of anything that deals with our AFIS syStem, teﬁ print

v

‘particu;arly.

Q. :Okay. And how long have you been with S.L.E.D.?

A, - This June will be six years. - | |

0. And if you don't mind, tell the jury'e%actly(what'AFIS
is. : ' : _" ' f

A. | AFIS is our automated fingerprint identification

system. It holds all our state criminal fingerprint records,
so anyone who gets fingerprinted, we enter that fingerprint
card into our system to hold it for the whole state to

comprise a criminal record.
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Q. What does AFIS do?

A. AFIS, they compare the fingerprints to each other.
It's a mathematical system that compares prints by minutia
and other identifiers inside the fingerprints. They process
it. We run it throggh several systems. Also we send it to
the F.B.I. and get responses back from them.

Q. Okay. And will you briefly describe the‘process of
how fingerprints are taken and stored at S.L.E.D. for the
AFIS system?

A. Yes. The fingerprints are actually done at the

detention centers or jails. The bocking officer does the

'fingerprinting there. There's two ways they get them to us.

One is through a live scan machine where it's done
electronically. The booking officer fingerprints them there
and they just hit a submit button once everythiné is done.

It comes directly through our system. Sometimes we
verify the fingerprint. Sometimes it automatically shows a
hit on an individual and stores into it. Each fingerprint
card has a transaction number to identify it to that
particular card, to that particular person, on that date of
arrest or that day of submission.

And they also could do -- mail the fingerprint cards to
us where we will, in turn, have to scan that card in
manually, enter the dgmographics‘manually, and then scan that

card into our system and ~-- right into our AFIS system.
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Q. And does S.L.E.D. maintain the fingerprint records for
every single person who is arrested in South Carolina?
A. Yes.
Q. Okay. And are the fingerprints taken at or near the
time of arrest?
A. Yes.
Q. And are these fingerprint cards - are fingerprints
maintained by S.L.E.D. in the ordinary course of business?
A. Yes.
0. . Let me ask you this. When a print card arrives at

" S.L.E.D., is it maintained in the condition that it ---
A. Yes. We don't alter fingerprint cards.

' 0. And when it's maintained as a part of the records, is

it ever tampered with or altered?

A. No.

Q. Okay. And what type of identifying information is
stored in relation to the print card?

A. We store -- there's mandatory demographics, such as
the individual's full name, date of birth, also the arrest
charges, date of offense, warrant numbers are -all part of the
stuff we -- mandatory stuff. We also get addresses and stuff
that are not mandatory, but

Q. Okay. And in your capacity at S.L.E.D., are you the
custodian of the fingerprint records?

A. Yes, I am.
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Q. - Okay. And while they're in your custody and control,
ére they ever tampered with, altered, or damaged in any form
or fashion?

A. No.

Q. Okay.. Now, just so I understand briefly, when you've
got a fingerprint card, it is assigned a S.L.E.D.
identification number, is that correct?

A. Yes. ' Once the card goes through our system, it's
created a S.L.E.D. identification, which we call SID.

Q. Okay. And if a department, like Horry County Police

Department, they can run a print and out of AFIS, they will

. get prints that match, is  that correct, or a possible match?

A. Yeah. The latent examiner will run it and it will get
possible hits. The latent examiner confirms or denies.
Q. And when they're getting those fingerprints out of

AF1S, which is through §.L.E.D., ---

A. Uh huh (indicating positive).

Q. -—- they're not looking at names? They're seeing
whatever that South Carolina identification number is?

A. Correct.: 'They're looking at a South Carolina
identification number or possibly a transaction number which
is particular to a fingerprint card.

Q. Okay. And it's not until they find a match that they
make the request in order to get the names that match that

I.D. card?
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A. Correct.

Q. So if my prints were in AFIS and Horry County
requested possible matches, mine comes in to Horry County, my
name would not be on that print?

A. ‘Correct.

Q... Okay. When they made a matph to that print from

S.L.E.D., it still would not have my name on it, is that

correct?
A. Correct.
Q. *Okay. They would actually have to request the match,

that number to the name, from AFIS, from you at S.L.E.D.?
A. . Yeah. They would either -- each latent station has a
what we call database maintenance. It is where they could

enter in that number and pull that card up itself once they

" made a hit, and then they have the access from there to get

the information of thg individual, or they could also run a
RAP sheet from that SID number.
Q. Okay. And is that to protect the individuai's
fingerprints, their identity at S.L.E.D.?
A. Yes, so it compromises -- once they make an
identification, they're not leaning one way or the other.
MS. LIVESAY: No further questions, Your Honor.
THE COURT: Mr. Galmore. |
CROSS-EXAMINATION BY MR. GALMORE:

Q. Agent Haftoglou, let me show you what has been marked
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as State's Exhibit 10 and State's Exhibit 11. These are th
fingerprints that were lifted from the house. You didn't
lift those prints, is that correct?

A. ' No sir.

Q. Okay. Now, were you the person that ran the prints
and found a match?

A. No sir.

Q. Okay. You're not the person that said these prints

are a match to Dayton Frinks?

,A'. I'm not that individual, no.

Q. Who would that person have been?

A. That would have been the latent examiner at Horry.
County, ——--

Q. Okay.

A, -—- whoever entered in these latent prints.

Q. Do you know who that person is?

A. No;

Q. Do you know how they came to say this was a match to

Dayton Frinks?

A. No. I wasn't there physically, so I don't .know.
Q. So you don't know if this is a match to Dayton Frinks?
A. No. I'm not here to testify it was a match against

Dayton Frinks.
MR. GALMORE: Okay, thank you.

No further questions.

e
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THE COURT: Any further questions, Solicitor?
MS. LIVESAY: No sir, Your Honor.
THE COURT: You may come down.
May this witness be excused?
MS. LIVESAY: Yes sir, please.
THE COURT: All right. Your next witness.
JOHN ROBERTVCAULDER,_iI, being first duly sworn,
~testifies as follows:
bIRECT—EXAMINATION BY MS. LIVESAY:
Q. And, Mr. Caulder, where are you currently employed?
A. At the Horry County Police Department.
Q; And what are your responsibiiities?
‘A. I am the senior investigator with the Crime Scene
Unit, so we handle crime scenes.
0. So your proper tifle is Investigator Caulder?
A; Yes Ma'am.
‘Q. Okay. And how long have you been with the Horry
County P.D.?
A. Fifteen years.
Q. Okay. And what kind of traihing have you undergone
while at the police department?
A. In my current duties as a crime scene investigator, I
have been through training sponsored by the Socuth Carblina
Law Enforcement Division, or S.L.E.D. I went through their
three-week forensic science training course.
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I've also been through the latent examiner's course,
basic course, at S.L.E.D., ha&e been certified through
S.L.E.D. with the Automated Fingerprint Identification
System. I have received in excess of a hundred and eighty
hours through the Federal Bureau of Investigation's
photegraph and latent print examiner's course.

I alsoc have received in excess of a hundred and eighty
hours of latent print and ten print training through National
Forensic Science Technology Center in Florida.

Q. Okay. And how long exactly have you been an
investigator with Crime Scene ---

A. Since 2004.

0. ~ Okay. And if you don't mind, tell the jury what kind

of specialized training you received regarding the
examination of fingerprints.
A. The specialized training would -- wouid come down to
my dinitial training, which was the basic fingerprint
recognition and latent comparison course, which is offered by
the State, or S.L.E.D., and that's a basic forty-hour class.
Also, after completion, successful completion, of that,
we have to go through the AFIS, thch is the Automated
Fingerprint Identification System certification, which is
given to us by S.L.E.D.
Beyond that is the certification or training through the

Federal Bureau of Investigation, which was in excess of a
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hundred and eighty hours. It involves the photography and
the recognition of a latent print or fingerprint pattern
types, and then the training in Florida through the National
Forensic-Science Technology Center where in excess of a
hundred and eighty hgufs, which is a hands-on. We go through
a compilation of the recognition, typing of fihgerprints, and
latent prints.

Q. And if you don't mind, tell the jury approximately how

many fingerprints and palm prints you examined.

"A. © - In the pastvseven years, in excess of a hundred.

Q. And what type of technical equipment is,available for
your use in your type of wofk?

A. | The technical equipmént would be the AFIS system,
which is the Automated Eingerprint Tdentification System, and
that is just an investigative tool that we use in latent
print work. ’

Q. Okay. And have you had an occasion to identify people

by comparing latent fingerprints or palm prints with their

own ink fingerprints and palm prints?

A. Yes Ma'am.

Q. And about how many times?

A. In excess of a hundred.

Q. Ckay. And have you ever testified in Court as an

expert regarding fingerprint and palm print examination?

A. Yes Ma'am, I have.
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. our law an individual who by training, experience, and

accept his ‘testimony or reject it in whole :or in part because

.is an-expert in fingerprint identification.

an inked print is. .

MS. LIVESA&: Your Honér, at this time the State wishes
to ask Investigator Caulder to be recognized as an expert in
the examination of fingerprints and palm prints.

THE COURT: - bo.you care-to examine on thatrissue only?

MR. GALMORE: No sirL Your Honor.

THE COURT: Mr. Foreman and ladies and gentlemen, under

education on a certain field may be quaiified as an expert.
Based on the testimony heard before me and-the fact that he's
testified in our Courts and mine on'ﬁaﬁy occasions,. I quﬁlify
him ‘as an expert in fingerprint idehtification. ’

Now, with regard to anjexpert's testimony, you may, .of

course, consider his education and training, and you'may
you are the finders of the facts, but I conclude this witness

" You may proceéd.
MS. LIVESAY: Thank you, Your Honor.

Q." Investigator Caulder, at this time tell the jury what

A. An inkediimpression or a friction ridge exemplar is
basically where an_examinér would take your hand and they'll
either apply printer's ink, or, of course, there's several
other vast majority of inks that'could be applied to your -

to the skin, and then those aré rolled out onto either a ten
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print éard, a palm print card.

What that does, that allows the latent examiner to be
able to look at every aspect of thé friction ridge on the
volar pad, which is essentially from the wrist to the tip of
the fihger. It shows all the friction ridge, which 'is the
actual fingerprint on the hard. |
Q. Now;.wﬁen'you say inked print, if I'm arrestéd and I
go in and they‘take my fingerprints, is that an inked printl

when théy roll it in the ink and I put it down on the paper?

A.. That is correct.

Q. . . If yog;ddn‘tAmind, tell the jury what allatent print
is. |

A, A latént'pfint is anyvprin£ that cannot Eé‘seenv

withouﬂ some type of enhancément. “Everyday(We touch thinés,
e&eryday. ‘Generélly you do not see‘ybur fingerprint left
behind, so a latent prinﬁ woula'be,#hat'qnseen print that
needS'éome type of technique to enhance it, black powders,
chemicals, to help enhance that érint that cannot be seen.
Q. Okay. Now, if there is a print on a window aﬁd.they
used this powder you were. just talking about and they rolled

that print off, is that a latent.print?

A. That is a latent print.

Q. Okay. If you don't mind, tell the jury what a patent.
print is.

A. A patent print is any type of known print. That could

[
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‘be it from any type of substrate. Substrate is the actual

from which it was lifted that would consist of -- there's no

,enhancementf which could be a fingerprint in blood, a

fingerprint in oil, scomething where there would be no
enhancement technique.

Q. Okay. And if you don;t mind, tell the jury how it's
possible for someone to leave a fingerprint on a surface. -
A. That is a vefy tricky question. We touch surféces
every day. Depending on like now, I'm anxious and kind of
nervous up here testifying, so that could play into part as
far 'as leaving behind prints.

Prints are usually comprised of ninety—ninevpercent of‘
water. The rest'are the diffe;ent"oils within our skin or
things‘we may-come“in coﬁtact with, so the more we perspipe'
or sweat allows ﬁs to leave behind.

Aiso, you have to take into consideration the type of
surface. Not all surfaces‘are conducive to gi&ing -— a print
able to be applied. The.smoother the surface, the‘grgater

the chances, so a lot-has to be taken into consideration.

" Q. 'Okay. And what kind of surfaces are conducive for

finding a print on it?

A. The most of the times, the years that I have been
dealing with latentAprints and fingerprints, is a smooth
surface or surfaces. Like I say, every type of surface can

have a fingerprint left behind, but the more conducive would
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be like a glass surface or a wood surface that is flat.

Q. If you don't mind, tell the .jury how fingerprints are

compared.

“A.. Comparison of a fingerprint kind of starts out where

the — if a latent print is received, and in‘this case.a
latent print was received by me. It's a four—fold.method or
a three—féld and a“ver;ficatioh~method. It'é called ACE—V,>
which islanalysis, comparispn,-and eva;uatign, and then the
Qefificatioh. | | “ |

';‘Once the priﬁt is reéeiVed, a lateht.print is received,v

you first have to determine if there enough ridge

éharacteristics or enough ridge flow to make a identification

or a comparison. In:thisAéase,"there.was.
Once you have the print, you detérmine:thére is ridge

flow, some fidge characteristics, possibly a pattern type .

~ within that latent print. .You woﬁld then determine if you

have -a suspect, if you ‘have their rolléd or inkéd
impressions. You would take the th‘and lay them side by
side. You would look to see if the ridge flow is the same,
if the pattern type, if you have a pattern type, is the same,
and if there is no dissimilarities.

Dissimilarities means in latent print or latent
examiner's world, if there are two dissimilarities in a
fingerprint, it's not a match unless thatvdissimilarity can

be explained. You have a lot of distortion sometimes that
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will play a part when you touch things because of the
pressufe applied, the surface. There again, all this éomes
into play. Once that -- once they are compared and there's
no dissimilarities, it's usually either an exclusion or
identification.

Q. How many indicators do you need to say this is a
match, I mean similarities do you need to say this print and
this print for there to be a match?

A. There's no set number. There's no recognized number
of similarities. It could be -- it could be the ridge flow
type. It could be the pattern typ;. It could be the ridge
characteristics that's inside of the print itself that could
be -- that is the-determining factor, but once any type of
dissimilarity is found, that usually excludes the known from

the unknown.

Q. Okay. And can any two people have the same
fingerprint?
A. In my years of experience and study on the subject,

there has never been two persons that have had the same exact
characteristics within their prints.

Q. Okay. Have you ever seen two different people have
the same fingerprints?

A. No Ma'am.

Q. Have you ever heard in any seminar or any education,

training you've been to that that's a possibility?
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A. No Ma'am.

Q. Okay. I'ﬁ going to show you what's been put into
evidence as State's evidence Number 10 and State's evidence
Number 11, which were the two print cards from Kevin
Strickland. Where did you receive these cards from in order
to examine them?

A. The evidence custodians at the police department.

Q. Okay. And when you got these from the evidence

custodian, what did you do as far as your investigation as a

crime scene investigator?

A. The first thing is like I've explained. Once‘a print
card is turned in, once the actual‘evidencé has been turned‘
in for me to look at, I have to verify. Sometimes officers
on the road or other officers or detectives within the
department turn in what they believe is fingerprints.

Well, as we all know, everybody just from television
assumes that a fingerprint is left béhind everywhere, well,
which is not actually true, and even though there may be
impressions does not mean that it ‘necessitates that there is
a fingerprint enough with ridge flow, ridge characteristics
for me‘to determine.

So once I view the print, you'll notice on the -- if you
could see it, there are little black marks, Sharpie marks,
over the top, that means that there is enough there for me to

be able to look at if I had something to compare to, to make
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either an exclusion or an identification.

So oncelthat's determined, if I have‘no one to compare
it to, in some instances cases will be turnedlin where there
is a suspect with a known -- known impression or inked
iﬁpressions are turned in to me. If that doesn't exist,
which did not exist in this case, I'll go to our Automated
Fingerprint Identification System for hélﬁ, which is‘AFIS.
Q. ‘ Okay. So just so I'm clear, first of all, you saw

that is a print that you ¢ould compare accurately to another

print?
A. . AThat'é correct.
Q. But ptrints that are turned in, there's not always

enough ridge detail and enough of the print to make a

- comparison, is that correct?
. ) ) '

A. . That is correct.

Q. '_Okay. .And'you_didn't have a known print tp compare
this to?

A. | No Ma'am, not at that time.

Q Okay. So.at that point you put it through\AFIS?
A g Yevaa'am.

Q Tell the jury what that means.

A AFIS is the Automated Fingerprint.;dentificatibn

System. There 1is a two-fold system, meaning that there is a
State level, which is the actual AFIS, which searches all

fingerprints that are in S.L.E.D.'s database. S.L.E.D. is
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the State Law Enforcement Division.
There is also what they call the I-AFIS, which is the
Federal Bureau League of the fiﬁgerprint system. There is a

camera that is set up on this system. These print cards, if

there is enough there, I'11 photograph one of the prints, put

it into the system.

When I say put it into the system, I go in-and I

personally mark ridge bharactéristicé and if I know the

'pattern type into this system.  All this'information I add

into the éystem myself. 'Then I send it Off‘foi a éearch.
Well, it séarches that S.L.Eﬁﬁ:‘databasé, séarches anything
close to. I | -

Now; it works off of én algorithm. ‘Itm not a mafh
expert, sé, I mean; it searches all those diffefent spots.
if you and I see the fingerprint, it doesn't searﬁh it'that
way. . It just’ searches what I mark intb the,éystem[ and it
uses‘variations of~mathematicéllalgorithms that I'm not tod
familiar witH,Abut it:sen&s back éértain-émounﬁ of reéponseé;

. In this case, it éenf back fifteen responses, means that

that system said that there are fifteen closely matches or
fingerprints that closely match whaf yéu have marked in the
system, the ridge characteristics.

In this case, or in every case, I have to go through all
responses and either include or exclude the prints. |

Sometimes in some cases, it could send back fifteen or thirty
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people are that the prints belong to?

~responses and there not be any one that matches, and I have
to physically do that myself. The machine does not do that,
ﬁnlikeythe television shows show you. That way, the examiner
has to physically view both the latent and the known.

Q. " So there afe times you get responses from AFIS and

. there's no match? |

A. That is correct.

Q. Now, ‘when you get the AFIS possibility prints, would
you say that was correct, to use possible prints that match
the one you.put inlphere, that's what you're-gettiné back
from AFIS?' |

A. - It would -- is investigative probabilities, yeé:,

Q. 6kayr ‘And when you receive them, do they have a name
or an identification number?‘

A. They only have what they -- they are identifying

numbers. It doesn't have any names. ‘
Q. . Okay. So when you are 'looking through these prints

and you are looking for a match, you,have no idea who these

A. No Ma'am.

Q. " You just have a South Carolina identificétion number?
A. That 1is correct.

Q. ‘ Okay} In this case, were you able tc match the‘print

that you have on card State's evidence 10 and 11, were you

able to find a match in AFIS?
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person is arrested multiple times, even though they have the

,same identification number, which is -S.C.0, whatever, well,

A. On card number 10, which I have identified With 1, I
was éble to identify this through the aﬁtomated fingerpfint

system to.a -- to a suspect.

Q. | And could you tell the Courf and the jury what number
that print belonged to that it matched up to?

A. It matched up to the - actually the-firét,respondent.‘

,it's listed as respondents. Those South Carolina .I.D.

numbers:are respondent one through fifteeh, one through

-thirty.  This happened to be the first one. It doesn't

 exclude the rest of them because in this system because if a

1

\

it could list it as ninety-nine.

Sometimes it has it in the system listed under the -S.C.
ﬁumber as the year they were arrested, so eﬁen though. this
waé'the'first respondent, you still have to maketéure tﬁat -=
or ensure that his,qthér prints aren't listed on there, too.
Q. | Okay. - And’did you compére them to the other fou;téen

prints that you received from AFIS?

A. - Yes.

Q. ., And were any of those matches?

A. No Ma'am.

Q. Okay.‘ And tell the Court and the jury what the South

Carolina number was that belonged to the print that came-up

as a match?
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A. The South Carolina number that came back was South
‘Carolina 02011535.

-Q. And what did you do once you got that number and that
match?

A. Well, there's several processes that happen then.

Once I have the number and I have physically .identified the
unknown to the known, I go in and I run that number. also
through the AFIS system. Sometimes you can put that number
into the system and it will give you back the suspect's
information, or the arrestee's information in fhis case, and
it brings back their name, date of birth,'date of arrest,
current address.

Sometimes it may show a photograph. It will show —- it
will have their ten print card also} and ten prints ére ten
fingers. It will have that in the system and sometimes may
have their.palm prints in the system. 1In thisA—— on this
occasion, it did have -- the S.C. number came back to a name,
ten print card, but that's not -- not lét‘me confuse it. It
doesn't always happen that way, but once I've identified the
print through the AFIS system, it has to be then verified.

I pull the ten print off of the -- what the AFIS system
gives me back. Then I physically, manually take the ten
print card, which is the rolled ten impressions that;s in the
system, and compare the two, one to one instead of looking at

it on the screen and depending on just the machine. I had to
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do it one to one myself, and after I verify them, I have to
take it to another examiner in the office and have them look
at it to verify.

Q. And what was the name that that number matched?

A. That number came back to a Dayton Coronado or Carondo
sFrinks.

Q. And did you know who Dayton Frinks was?

A. No Ma'am.

Q. Noﬁ, as part of your investigation, did you stop just

with that match?

A. ~ As far as ---
Q. " What you had from the window?
A. I stopped -- well, I take the other two -- the other

twoAp;ints,:or actually three prints on the card itself, the
other‘two, which appear to be a simultaneous impression --
simultaneous impressions aré just like impressions that are -
madelbf side by'Side fingers, but there wasn't enough ridge
detail fof me to be able to verify that these were fingers
three or four, but the palm print or partiai palm was not
enough for me to identify at all.

I couldn't include or exclude anyone because there's
just not enough ridge characteristics for me to be able to
tell.

Q. Okay. So once you got that name through AFIS, Dayton

Frinks, were you able to get an inked print from Mr. Frinks?
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A. Yes Ma'am.
Q. Okay. And do you have those with you today?
A. ~Yes Ma'am. |
MS, LIVESAY: Your Honor, at this time, I'm going to

have these prints marked and ask that they be moved into
eyidence.‘ |
THE COURT: Do you propose to mark them as
identification at this gime?
MS. LIVESAY: Yes sir, Your Honor.

(FINGERPRINT CARDS MARKED AS STATE'S EXHIBIT NUMBER 12

"AND STATE'S EXHIBIT NUMBER 13 FOR IDENTIFICATION ONLY.)

Q. I'm showing you what's been marked as State's Exhibit

12 and 13. Do you recognize what I'm showing you?

A. . Yes Ma'am.

Q. - And who tqok that print?

A. I did.

Q; Okay. And who did you take it from?
A. Mr. Frinks.

MS. LIVESAI: Your Hoﬁor, at this time can I ﬁove this
into evidence, State's evidence?

THE COURT:  You may do so.

MS. LIVESAX: Thank you, YourAHonor.

-(FINGERPRINT CARDS ADMITTED INTO EVIDENCE AS STATE'S
EXHIBIT NUMBER 12 AND STATE'S EXHIBIT NﬁMBER 13.)

Q. And Dayton Frinks, sitting at that table, is that who
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you took them from?

A. Yes Ma'am.

Q. And did you compare those inked prints to the print.
that you got from Kevin Strickland off that window?

A Yes Ma'am. |

Q. And after examining them, were you'able to decipher if
if'was a match? | |

A. : It was the same ——:tﬁe same‘fingér, thcﬁ was finger 
number ﬁwo, bf Mr. Frinks.

Q. Sb it}s your expert opinion after examination that the

inked print yod took from‘Daytdn Frinks matched the one that
was found off the window? -

"A.” Yes Ma'am, that is correct.

Q. ‘And you, yourself, took that inked print from that:.
Defendant?

A. Yes Ma'am. \

0. . Okay. Now, did you‘mAké a‘compafison from that inked

print to the pfint that came‘out-of‘AFIS?

A. © Yes Ma'am. When I first got the rélled ten
impressions, as well as-the:palm prints, from Mr. Frinks on
the 9th of April, I went back and checked the ten prints that
came from the AFIS machine itself and verified that they were
the same ten prints that came from the AFIS machine. Then I
took the rolled impressions and compared to the latent

impression that I had and verified that it was also finger
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number two, which is the right index finger, to Mr. Frinks.
Q. Now, just so I'm clear, because this can be a little
confusing probably for me and the Court, that fingerprint you
got out of.evidence off the window, you compared that first
to one you received out of AFIS, and it was your opinion that
was a match, is tha£ correct? |

A, That is correct.

Q. And that print that came out of AFIS ended up
belonging to Dayton Erinks, is that correct?

A. . That is correct.

Q. Then you, as part of your investigation, obtained. an
inked print from Dayton Frinks,iis that correct?

A. That is correct.

0. .Okay. And that print matched both the one off the
window and the one you received out of AFIS?

A. That is correct.

- Q. Now, Mr. Caulder, when you took that inked print from

Dayton Frinks, did it ever leave your custody or control
between when you left this courthouse and you got to Horry

County P.D. to make a comparison?

A. Well, no Ma'am, well, other than it was filed, so ....
Q. Okay. Was it ever tampered with in any form or
fashion?

A. No Ma'am.

Q. Now, do you know who Dayton Frinks is?
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CROSS BY GALMORE
A. No Ma'am.
Q. Have you ever met him before you took that
fingerprint?
A. No Ma'am.
MS. LIVESAY: No further questions, Your Honor.
THE COURT: All right.
Mr. Galmore.
CROSS-EXAMINATION BY MR. GALMORE:
Q. Investigator Caulder, let me hand you what's been
marked as étate's Exhibit Number 10. Now, you didn't 1lift
that print, is that correct?
A. That is correéf!
Q. Okay. Officer Strickland lifted that print?
A Yes sir,athat is correct. |
Q. And you received it from Evidence?
A Yes sir.
Q Now, you're the person that made the comparison on
that print, is that correct?
A. On the -- this parfial palm here?
Q. That partial palm print, yes.
A. Well, T tried to see if.-there was a comparison, but
yes sir, that would be me.
Q. Okay. Was there a éomparison for that partial palm

print?

A. No sir. I was not able to identify.
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A, No sir.

Q. . Okay. That was also lifted by Officer Strickland? ‘
A. Yes sir. .

Q. - All right. Do YOu know where that print was lifted
from? | |

A, It states that it was off a rear bquen window.

Q. Okay. Now, let me hand you State's Exhibit Number 11.

You didn't 1ift that print either, did you?

Q. Okay. Now, you had that print and you used it for
comparison also? . |

A. Yes sir.

Q. AndAthat's the print that you said is a match to

Dayton Frinks?

A. = Yes sir.

Q. Okay. So you're the person that says it's a match?
A. Yes sir.

Q. -Okay. Aﬁd you did this visually or you did this

computer-generated match?

A Visually.

Q Okay. Now, did you go to the home?

A No sir.

Q. Did you personally lift any prints?

A No sir.

Q So what you have is one print that matched Mr. Frinks

and the other that was unable to be matched to anyone?
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A. Yes sir -- well, to say anyone, I haven't compared any
other than just Mr. Frinks. 'I haven't looked at any other
palm prints to my knowledge that correspond with that case,
so just to Mr. Frinks. I haven't been given the opportunity
if someone wanted me to compare it to ényone else, no sir. |
Q. ‘Okay. But the print 6n £he window is the one that

matched Dayton Frinks?

A. Yes sir.

Q. Okay. Were youlgiven any other items of evidence for
compérison?

A.‘ No sir.

Q. Were you giﬁen any DNA of héir?-

A. No sir.
. Q. None of that was collected?

A I'm not sure because the only thing that came to me is

just latent print cards, so I don't -- if there was anything

else; I wouldn't be familiar with.

Q. All right: vSo the only thing you had was the print
cards?

A. - Yes sir.

Q. And fhe print from the window was the print that

matched Dayton Frinks?
A. Yes sir.
0. All right.

MR. GALMORE: Thank you.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

141

PAUL DAMON VESCOVI - DIRECT BY LIVESAY o
No further qguestions.
THE COURT: You may ccme down.
May this officer be excused from his subpoena?
MS. LIVESAY: Your Honor, at this time the State calls
Detective Damon Vescovi to the stand.
THE COURT: May he'now be ‘excused from his subpoena?
MS. LIVESAY: Yes sir. |
THE COURT: Call your next witness.

PAUL DAMON VESCOVI, being first duly sworn,
testifies as follows: |
DIRECT-EXAMINATION BY MS. LIVESAY:

Q. Investigator Vescovi, where are you cufrently
employed?

A. Horry County Police Department.

Q. And how long have you been there?

A. March of 2002.

Q. . And what kind 5f training have you undergone with the
police department?

" A. '~ This case in particular, I've been trained for
homicide investigations, forensic investigations, interview
techniques. |
Q. Okay. And what are your current -- or what were your
responsibilities in November of 20127
A. I was assigned to the Violent Crimes Section of the
Criminal Investigations Division, which handles violent
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crimes.
Q. And if you don't mind telling the jury a little bit
about how an investigator gets involved with a case, because

you don't respond normally immediately to the scene, do you-?

A. No Ma'am.
Q. How do you get involved in a case?
A, One of two ways. Either the case was -- we were

called to a scene because of some exigent circumstance or it
would be later assigned by our superiors after a tearing,

which is a review of incident reports, which would be

- documented, written, executed by patrol officers in this

case, by Officer Kevin Strickland.

Q. Okay. And haveryou evef‘been on thé road as a uniform
officer? |

A. Oh, yés Ma'am;

Q. | " And about how long were you'bn the road as a uniform
officer?

A. I'm going to estimate probably 2005, '0e6.

Q. Okay. Now, if you don't mind telling the jury what

the difference is between being a uniform officer and just
responding to the scene and being an investigator. What are
the differences in responsibility?

A. Well, patrolling officers, their ultimate
responsibility would be to respond to calls for service, for

example, a person in distress calling 911. Because of that
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responsibility, they're limited in time and most often
resources to extend the investigation to what, I guess, for
lack of better words, the next level. That is where an
investigator or detective would come into play who has the
time and caﬁability and oftentimes training to further that
investigation.

Q. Okay. So the uniform officer normally does not do ﬁhe
complete investigation?

No Ma'am.

And that's why yoﬁ get involved?’

Yes Ma'am.

And do you remember when this incident occurred?
Yes‘Ma'aﬁ. |

And when did the»incident actually occur?

‘November of 2012. “

Okay. .And how many days after the incident did you
become involved?

A. I don't recall without looking at the case file. It

wasn't long. It wasn't long thereafter. It ---

Q. Have you got your case. file?

A. I. do not.

Q. Can -- I'll give you a copy.

“A. Yes Ma'am. It would be noted on the case actiVity

report. -

Q. I'm just going to ---
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MS. LIVESAY: If you don't mind, Your Honor, I'm just
going to hand him up & copy of his report of investigation.
THE COURT: 'That's fine.
Q. Is this your report, InvestigétorVVescovi?
A Y Yes Ma'ami |
Q. And would fhat assist you in your testimony today?
A Yes Ma'am, it would: | |
0 -And through that report, does it tell you when the
incident occurred?
A; 'fes Ma'am, November the 12th, 2012.
-Q. . November léfh?i |
‘ A: .Yes Ma'am.
Q. - fOkay.. And when did you get involved in the
 investigation?
A. November the 26th, 2012.
Q.  And if you don't mind; tell:thé jury héw you became
involved in this iﬁvestigation.
"A. It was assigned to me;. It became known to me that an

identification had been made on the fingerprint, revealing a
I . .
name, a suspect. It was through that identification that the-

investigation really took off.

Q. And as part of your investigation did you contact the
Defendant?
A. Yes Ma'am. Well, we attempted to. We went to his

home. He was not there. The day, in fact, that we went to
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Vescovi, did you learn as part of your investigation where he

lived?

A. I did. ‘

Q. Okay. And what is the address?

A. I'm not sure if it's noted in this actual report. It

A, Yes Ma'am. And your gquestion is where does he live?
Q. I'm sorry?
A. You're asking where he lives?

his house, we actually had arrest warrants, but an effort was
made to locate, to interview. We were informed that he was
returning home or to the area, the neighborhood, on a school
bus. He was being let out of school.

In fact, I believe Officer Strickland assisted in this,
and I don't recall which officer located Mr. Frinks at the
bus, but he was located a short time after getting off the
bus. He was detained.

He was transported by myself to the Horry County;s North
Precinct Office, which is in Little River. 1It's the closest
subdivision to -- or sub-office to the Freemont Community.

Q. I'm sorry. Before you go any further, Investigator

is not far from the crime scene. I don't have the particular
-- the physical address of Mr. Frinks in this report.
Q. Detective Vescovi, would a review of your statement

with the Defendant refresh your memory on where he lived?

Q. Yes.
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A I

Q. And you learned that through your investigation?

A. Yes Ma'am.

Q. And are you familiar with that area?

A Certainly.

Q. I'm going to show you what's been put in as State's

evidence Number 8 .and I'm going to ask you to mark on this

map -- you said Anna Drive is where he lives?

A.‘ Yes Ma'am.

Q. I'm going to ask you to step down and mark on this map

where Anna Drive is. One second and I'll get you a marker.

Just circle Anna Drive, if you don't mind, for the jury.

A. This portion of this ;——

Q. Right here is Anna Drive?

A. Yes Ma'am.

Q. And you're familiar with this aréa?

A Yes Ma'am.

Q. Do you mind pointing out where the victim's road was,

Foxtail Drive?

A. ﬁight in this circle.

Q. Okay. Go ahead and have a seat, Investigator Vescovi.
And how long have you worked in that particular‘area?

A. Directly and indirectly my -- the length of my career.

Q. How long have you worked that area directly and

indirectly?
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A. Specifically, I was assigned that area when I was
hiréd, and probably at the very least three years I was
assigned to that area.
0. And let me ask you this: Is it walking distance from
Anna Drive to Foxtail? |
A. Yes Ma'am.
Q. - Now, as part of your investigation, did you get a
statement from the Defendant?
A. ' Yes Ma'am.
Q. And was he in custody at that time?
A. Yes Ma'am.
o) - And did' you read him his‘Miranda Rights?
A; Yes Ma'am, I did.
Q | kaay. I'mgoing to show you what we've already:
marked;——f

MS. LIVESAY: Have you got it up here, Dixie, the "
Miranda we hadvfrom yesterday? ‘Thank you. |
Q. I'm going to show you what's alreadyvbeen marked as
State's Exhibit~Numbef 1. Do you recognize it?- |
A.  Yes Ma'am, I do.
Q. - Is that your handwriting?
A, . It is.
Q. . Has it been altered in any way from the time you did
that Miranda form?
A. No Ma'am.
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MS. LIVESAY: Your Honor, at this time the State wishes
to place .State's Exhibit Number 1 into evidence.
MR. GALMORE: Your Honor, I would object on the basis of

Jackson V. Denno.

THE COURT: You may proceed.

MS. LIVESAY: Thank you, Your Honor.

Q. Is that the Miranda form .you read to him that day?
A. Yes -Ma'am.
Q. And if you don't mind, for the jury, please read to

- the jury the rights. that you read to'thélDeféndant.

A. Just the rights?
Q. Uh huh:(indicating positive).
- A. You have the right to remain silent. Anythinglyou say.

can .and will be used against you in a court of law. You have
the right to. talk with a lawyer and have him present with you

while you are'being questioned. If you cannot afford to hire

-a lawyer, one will be appointed to represent'you_before any

" questioning if you so desire. If you make a statement or

answer any questions, you havé the right to stép at anyvtime.
Q And did he indicate that he understood those rights?
A Yes Ma'am, verbally ---

Q. Verbally?

A Verbally, -and he initialed yes.

Q Okay. And if you don't mind, read the question where

he initialed yes.
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A. Do you understand your righté as I have read them to
you. -

Q. Okay. And he initialed yes?

A. Yes Ma'am.

Q. And did he wish to speak with you?

A. Yes Ma'am.

Q. Okay.. - And before you even started talking to him, did

~you make sure he understood and was able to understand those

rights?

A. Yes Ma'am,. I .did.
0. And was he?’

A. Yes Ma'am, he was.
Q.

Okay. Did he appear to be under the influence ' of any
drugs or alcohol? |
A. No:Ma'am;

Q. - Did anything appear to be impairing his ability to

understand those rights and speak with you?

A. No Ma'am.

Q. Okay. 1In fact, did you ask him if he was under the
influence? |
A. I did.

Q. And what did he tell you?

A. No, he was not.

0. At any point during the statement, did he indicate

that he no longer wanted to speak with you?
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A. I don't believe so.

Q. Did he ever ask for an attorney?

A. I don't believe so.

Q. Do you want a second to review the transcript?

A. Yeah, and when I -- let me qualify that. When I say

that I don't know how we concluded the interview, but during
the portion of 6ur convgrsation,.he did nqt ask for an
attorney. He did not ask to stop the interview. I just
simply don't remembef_how We_concluded the interview. It

just appears that we just stopped the interview.

Q But not at his reque§t?

A Right.

Q. And did hé eVerlask for an attorney?

A No Ma'am.

Q Okay. Was hé ever coerced or threatened in any way

during that interview?

A. No Ma'am.

Q. Okay. And was he responsive to the questions you were
asking?

A. Yes Ma'am.

Q. Okay. And did you record that interview?

A. Yes Ma'am, I did.

Q. Okay. And is that usual procedure?

A. Yes Ma'am.

Q. Okay.
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THE COURT: Mr. Galmore, you've been provided with a
copy of that alleged interview?

MR. GALMORE: Yes sir.

MS. LIVESAY: Thank you, Your Honor.

Q. I'm showing you a copy of your interview now. Do you
recognize it?

A. Yes Ma'am.

0. And has that interview been altered or tampered with
in any form or fashion?

A. Not to my knowledge. 1It's a C.D.

MS. LIVESAY: Your Honor, at this time can I play -- I
think I need to have it marked first. Do you want her to
mark it again?

THE REPORTER: - It is State's 9.

MS. LIVESAY: Move the interview into evidence, Your
Honor.

THE COURT: It is admitted.

(DVD OF STATEMENT OF DEFENDANT ADMITTED INTO EVIDENCE AS
STATE'S EXHIBIT NUMBER 9.)

MS. LIVESAY: And can I publish the pertinent part to
the jury?

THE COURT: You may.

MS. LIVESAY: Thank you, Your Honor.

Q. Investigator, I will ask you a couple of questions
while I play the tape. At the time that you interviewed
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Dayton Frinks, did you have knowledge regarding the

fingerprint?
A. I'm sorry?
0. ‘During the time that you took a statement from the

Defendant, did you have knowledge regarding the match of the

fingerprint?

A. Yes Ma'am.

Q. And did you ask him about that?

A. I did.

Q. And what did he tell you?

AL I asked him bésically how his fingerprint would have

been left at the victim's home. He did not have an
explanation for it. I inquired -- asked if he had been to
the actual property for whatever reasons, and I believe I
gavé several hypotheticals or scenarios. Every -- every
reply was he could not explain it.

He.said he had not -- he had not been to the victim's

"home or the area since age twelve. He said he used to go to

a pond or something in the back or play in the area. He said
he was age tweive when he did that, so at the time he was age
eighteen, I believe, and he said there was no explanation.

Q. But he never gave you a reason why or if he had ever
been to the victim's home?

A. No Ma'am.

0. Okay. And did he tell you he had never been to the
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victim's home?
A.. He advised me that he had not been there and that the
last time he would have been in the area was around age
twelve or thirteen. I don't --- A
Q. And that was to swim in. the pond in that vicinity, ---
A Yes Ma'am.
Q. --- in that development?:
A Yes Ma'am.
(STATE'S EXHIBIT NUMBER 9 IS PUBLISHED IN OPEN COURT
WITHIN THE PRESENCE OF THE JURY.) |
iQ.‘v Now, Damon, is that your voice talking to Dayfon
‘Ffinks on“that interview?
.. YesfMa'am.-. _
Q. Okay. 'And'isrthat before yéu had éervéd him with thev
warrant? B |
A.  Yes Ma'am.
Q. ‘_' So -he waé definitely in custody at that time?'
A. " Yeé Ma'am. .
Q. - And he told you at that time he had been ih that
neighborhood, is that correct? |
A. ‘He said he had been in that neighborhood at an earlier
“-age.
Q. Okay. About three years ago?
A. He said twelve, thirteen, fourteen, or fifteen, and I
took the leést, which would have been three.
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Q. And he told you he used to swim in a pond in that
subdivision, which happened to be right behind our-victim's
house, is that fight?

A. >Yes Ma'am.

Q. Okay.  And when you went to locate him, where did you
go firsté When you wanted to find Dayﬁon-Erinks, where did

you go first?

A. His home.
0. ‘Okay. And that was on Anna Drive?
A. Yes Ma'am.
Q. Okay. ,Aﬁd did you find him at. that residence?-
A. >_N§,Ma‘am. ‘There were two indivi&uals £heré that =-

that confirmed that was his addreésg thét_he was not home,

~and ih the process of talking with him, a car left around

where the residence was and I assumed it’may be him trying to

flee the‘scghe, and that car was‘pursued.f It was found
further down the road.

It waé his mother, and that's where the convgrsation
took place with the mother, and he -- .and she,adVised thét he
was at -- returning home from school éhortly on fheVbué.
That's how foicer Strickland knew to be ip the area where
the bus stopped. |
Q. Were you present when that bus stopped and let him
off? |

A. I was just around the corner. We weren't sure exactly
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where the bus would be stopping, and it's in a curve, so
Officer Strickland went around to the church area and I sat
-- or IApositionedAéysélf on the other side of the curve.

Q. Ana Qas where he was dropped off, was that walking
distance to Anna Drive?

A. Yes Ma'am. This is a very small community.

Q. . Now,-bn the-interview, you said -- you were asking him
about Pine Needle Drive, is that correct?

A. Yes Ma'am.

Q. Okay. And you said, well, since you live in Freemont,

'okay? Can you point out, is Freemont a community?

A. Yes Ma'am.

Q. © And could you pick out the area on,this map what's

conéidered Freemont Community?
A. Yes Ma’am.

MS. LIVESAY: Your Honor, at this time, I'm going to
ask Investigator Vescovi to steb down and use what'S‘élready

been put in as State's evidence Number 8.

Q: Now, is this Freemont Road here?
A. Yes Ma'am.
Q. Okay. And show the jury; if you don't mind, what's

considered Freemont area.
A. This ---
Q. Excuse me one second and let me grab a pen.

A. If you can see this, this is the four-lane highway




156

10

©11
12

13

14

15

16

17

+ 18

19
20
21
22
23
24

25

116
PAUL DAMON VESCOVI - DIRECT BY LIVESAY

identified as Highway 9, which leads from the living room
area to Loris or Green Sea. The victims' subdivision is Long
Bay Golf Course, and you can cbviously see the golf -- the
greens, the fairways in this area, which would be’ east, east
of his subdivision from this péint down to 905, to this area
here. This is all Freemont, this whole area.

0. : Okgy. And this is Freemont Road here that goes
through it? -

A. | Your two -- your two mostly traveled areas accessing

Freemont is Freemont Road, obvidusly,lfrom Highway 905 and

Pine Needle Drive, which is off of Highway 9. You do have
Long Acres.brive, but it ié é dirﬁ réad; It's a little”

tfoubleéomé.to'éet'down if you donFt‘want.to beat ydﬁr car
up,:and then Kessler Heigbté Road. ‘It's a short road that

leads back to Freemont, and that's also off of.Highway 905,

'so it's very limited ‘access into the community-itself.

Q. .Okay. Now, when he said  -that .he was swimming‘in.thét

pond; which is marked right here onfthé map, he waé how old?
Do you remember'how’old he told YOu?

A. Twelve, thirteen, fourteen, or fifteen.

0. Okay. And how long had he lived on Anna Drive? Do
you remémbér what he told you?

A. I think his response was seven years.

0. Okay. So he would have lived on Anna Drive while he

was twelve, thirteen, fourteen?
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A. Yes Ma'am.

Q. Okay. And at that age, he -- as a law enforcement
officer, could he drive a vehicle?

A. Not legally, but ---

Q. So if he wanted to get legally from Anna Drive to this
pond, he @ould have had to walk?

A, Yes Ma'am.

Q. Okay. And you're familiar with the area, is that
correct?

A. Absolutely.

Q. Okay. And is that walking distance from Anna Drive to

this residence and this pond?
A. Yes Ma'am.
Q. Thank you, Investigator Vescovi.

Now, we heard testimény earlier‘regarding people coming
to swim in that pond, and then the Defendant gave a statement
saying he used to sQim in that pond. You've worked the area.
Are there trails or leadways from that community into that

golf community, Long Bay?

A. Yes Ma'am.
Q. Okay.

MS. LIVESAY: Your Honor, I don't have any further
questions.

THE COURT:. All right. It being one o'clock, we'll

have the cross-examination when we return from lunch. Is
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that all right, Mr. Galmore?

MR. GALMORE: Yes sir.

THE COURT: All right.

Mr. Foreman, ladies and gentlemen, let's break for
lunch. Do not discuss this case with anyone. Let no one
discuss it with you. Please do not even discuss it among
yourselves until I have given you the case for ybur
deliberation.

You are now excused. Be4ba¢k in the jury room at two-
thirty. Thank you.

(THEVFOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE
JURY.) A |

THE COURT: Investigator, when we return from lunch,

you will still be under the witness stand, under oath, ---

INVESTIGATOR VESCOVI:  Yes sir.

THE COURT: --- subject to cross-examination.
INVESTIGATOR VESCOVI:  Yes sir.
THE COURT: During the lunch hour, it is improper for

you to discuss any aspect of your testimony with anybody,
including your lawyers. You understand?

INVESTIGATOR VESCOVI: I understand, Your Honor.

-THE COURT: All right. Thank you. You are excused, to
be back from lunch at two-thirty.

Ms. Livesay, for scheduling purposes, is there any other

witnesses?
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MS. LIVESAY: I'm sorry, Your Honor?
THE COURT: Any other witnesses, for schgduling
purposes? |
MS. LIVESAY: Possibly one, Your Honor. I'm going to

briefly talk to him when we get a break and see whether I'm
going to call hiﬁ or.not.. |
THE COURT: - Okay.
Mr. Galmore, for scheduling purposes, can you -give me
any 'idea?.
" MR. GALMORE: Well, I'm going to discuss it with my
client over the lgncb break and see if he warnts to testify.
_ THE COURT: - That would be the only witness?
MR. GALMORE: Yes sir. '
THE COURT: All right. So let's plan on argﬁing,-and
charging,4and conéiuding this case today.
MR. GALMORE: Yes sir.v
A THE COURT: ‘All right. Thank you.
(THE FOLLOWING TAKES PLACE AFTER A LUNCH BREAK AND
OUTSIDE THE PBESENCE OF TﬁE JURY.’
THE COURT: All right. Bring the Defendant béék.
Are you ready, Ms. Livesay?
.MS. LIVESAY: Yes, I'm ready, Your Honor.
THE COURT: - Mr. Galmore?
MR. GALMORE: VYes sir.

THE COURT: Bring the jury in.
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(THE FOLLOWING TAKES PLACE WITHIN THE PRESENCE OF THE
JURY'.)

THE COURT: The jury is present. Mr. Foreman and
ladiés and géntlemeﬁ, at our receés just prior to the lunch

break, this witness was on the 'stand for. examination purposes

by the State. The State has concluded its examination, and

we_now go to the cross-examination for the Defehdant'by'Mr.
Galmore. | .
Mzr. Withess, now.i remind you, $ir, that you're still
under oath. _ | ' |
. INVESTIGATOR VESCOVI: - Yes sir.

'THE COURT:. Mr. Galmore. ..

CROSS-EXAMINATION BY MR. GALMORE:

Q. >‘;Ydu’re‘the lead investigator on‘the‘case, is.thét
correct?
A.  Yes sir.
Q. And you would be the person résbonsiblé for'gathering

up ‘all of the evidence in the case? -

A. Yes sir.

Q. . If there are any wifness statements, you would be the
person fhat would keep theﬁ in your file?

A. Okay.

Q. Do you know if any witness statements were taken in
this case?

A. No sir.
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Q. There was testimony or evidence in that 911 tape about
a neighbor. Did you take a statement from that neighbor?

A. No sir.

Q. You would be the person responsible for the collection

of any physical evidence, is that correct?

A. No sir.

Q No?

A. That was done by the responding officer.

o) Okay. rButvthatAsthf would end up in your custody at

some point?

A. No. It would be housed in the Evidence Section of
Horry County. I mean, I would certainly reference it in‘the
case, but it would never be in my possession.

Q. -~ All right. Well, was there any physical evidence
collected in this case?

Yes sir, the fingerprint.

Was a weapon recovered?

No sir.

Was a hoodie recovered?

No sir.

Was a mask recovered?

No sir.

If so, you would have it in your file?

Yes sir.

o » O P O »p O R O

You would have it referenced in your case?
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A.

Q.

Yes sir.

And it would be in storage at the Horry County

Evidence locker?

A,

Q.

Yes sir.

You say that you picked up Mr. Frinks as he was

getting off the school bus?

A.

Q.

- @

Q
A.
Q

A;
Q.
A.

Q.
A

Q.

Uh huh (indicating positive).

Did you search him at that time?

He was seérched incident to arrest, yeah.
Did he have a gun‘on him? |

No sir.

Did he have a mask? -

No sir.

Okay. You said that you went to Mr. Frinks' home

looking for him?

Yes sir.

Did you have a chanceAto search his room?
We weren't permitted.

Did you go get a search Warrant?

No sir.

If you'd have had a search warrant, could you have

searched his room?

A,

0.

Absolutely.

You had information that you believed that Mr. Frinks

was the person responsible for this burglary, correct?
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A. Yes sir.

Q. But you did not seek to obtain a search warrant for
his home?

A. No sir, not at that time.

Q. What about school, did you search his locker at
scﬁool?

A. No sir.

Q. I mean, we're looking for physical evidence, a gun?
A. Yes sir. |

Q. Or a mask.

(SOUTH CAROLINA DRIVERS LICENSE OF DEFENDANT MARKED AS
DEFENDANT'S EXHIBIT NUMBER 1 FOR IDENTIFICATION ONLY.)
Q. Let me hand you what's been marked for identification
purposes as Defendant's Exhibit 1 and ask you if you-

recognize it?

A. I do.
0. And what is this?
A, That is a copy of his driver's license, South Carolina

driver's license.

Q. Is that something that you colleéted as part of your
investigation into this case?

A, Yes sir.

Q. Does this document appéar to be éltered or tampered
with in any way since you collected it?

A. No; no sir.




164

10

11

12

13

14

15

16

17

18

19

20

21

.22

23

24

25

PAUL DAMON VESCOVI - CROSS BY GALMORE e
Q. Okay. And you were the person that included that in
your case file?

A. Yes sir.. I believe there's a copy of it in the case
file. . |
- Q. Yes sir. .

MR. GALMORE: Your Honor, at this time I would move to

‘have Defense Exhibit 1 for identification purposes entered

into evidence as Defense Exhibit 1.
THE COURT: You may do so.

(SOUTH CAROLINA DRIVER'S LICENSE OF DEFENDANT ADMITTED

INTO EVIDENCE AS DEFENDANT'S EXHIBIT NUMBER 1.)

MR. GALMORE: Permission to publish, Your Honor.

THE COURT: You may.
Q. Did you éonduct a.line-up in this case?
A.  No sir.
Q. ‘ Afte: you had Mr. Frinks in custody, did you perhaps

do a show-up identification?

A, No sir.‘

Q. Did you‘at any time ask Mr. Michaels if he could
identify Mr. Frinks?

A. At one time, I did, but he was masked, other than the
physical descfiption that he had given. I did not feel that
it would bevwithin reason to do so.

Q. Okay. Did Mr. Michaels call you at any time and say,

oh, I remember him. I recognize him.
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A. No sir.

Q. When you are investigating cases, you ask for
cooperation from witnesses, is that correct? That would be
fair to say? |

"A. ' Yes sir.

Q. And do you ask witnesses, well, if you think of
anything, let me know?

A. Yes sir.
Q. Okay.‘ Let me ask you about these fingerprints. I
‘understand that you were not the person that‘collecfed thgse
prints, 1s that correct?

A, That's correct.

AQ.‘ Okay. Do you know where the fingerprints were
collected?

A. Yes sir.

0. Let me show you what's been marked as State's Exhibit
Number .2 and ask you if you could identify the locations
where the fingerprints were collected.

A. I believe it ié this window here. I'm not sure.

Q. Were attempts made to lift prints off of that screen
door?

A. There was attempts to obtain latents from the door. I
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A. Yes sir.

Q. And there was no match for the print that was lifted
from the door?

A. Not to my knowledge, no, sir, just the single
fingerprint.

Q. Do you know if there were attempts made to 1lift prints

from anywhere else?

A. I don't believe so.

Q. Okay. Let me hand you what's been marked for

identification purposes as State's Number 6. This is the
picture of the garage and a picture of the kitchen door. Do
you know if any attempts were made to lift prints off of fhat

kitchen door?

A. I do -—— I do not know.

Q. Okay. |

A. , I don't believe so..

Q. All right. Now, we heard testimony that furniture on

the patio had been moVed around. In your experience as.a
police officer if someone says -- if a witness says my
furniture has been moved around, would it be incumbent upon
you to attempt to lift prints off of it?

A. Not necessarily, no.

Q. If it had been moved around, it had been touched.
Would that be a fair statement?

A. It would be dictated by the situation or scenario that
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was provided through the victims' statements, but to give y
a yes or no answer would be, to me, inappropriate. It woul
be situation-based.

Q. Okay. So‘if a person says someone moved around my
patio furniture, it's okay to not dust it for prints?

A. This particular -- if we're referencing this

particular scenario, I would not think -- I think the best

place is where Officer Kevin Strickland concentrated due to
the manipulation of the window, due to the manipulation of
the back door.

I don't think whoever done this grabbed those patio.
furhiture and haﬁdled them in such a way that they would

leave very good fingerprints. I,think‘they‘were trying to

.get inside of the house. :They did not mahipulate the

furniture 'to the point in which I would red flag it and
examine it cloéer; I would go straigh% to the source, the
door and the window.

Q. | Weli, the patio furniture—is in the screened-in
portion of the patio, is that correct?

A, Yes sir.

Q. Okay. So that wouid have been some type of:entry,
onto thé patio? | i

A. I'm sorry. I didn't follow that.

Q. Well, the fingerprint is on the outside of a window?

A. Uh huh (indicating positive).

ou

d
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Q. The fingerprint on the screen doo; would indicate an
attempt to entry into the residence. Thé‘patio furniture
would be inside the screened-in portion, so that would be
proof of entry?

A Yeah.

Q. ~ But the patio furniture was not tested for prints?

A. ** That's right.

Q. .‘Okay. The home didn't have’any‘video surveillaﬁce,
did .it? |

A. Not to my knowledge.

Q.- Okéy.‘ Now, you‘indicated that you went to pick ﬁp‘Mr;

Frinks from the school bus. He was in Longs, ‘is that

correct? ,F

A. Well; he was inwtﬁe community.

Q. I mean, hé wasﬁ't like‘ih Texéé‘s¢mewhere, was‘he?
A. .Oh, no;‘>No-si#. ﬁOgsir.

_And he sat down with' you and:gave‘yoﬁ;ajstatement?
Yeé sir. |

‘Ahd we played it earlier?

Yes sir! .

‘Did hé confess?

No sir.

He didn't say, okay, you got me. I did it?

-No sir.

He denied any knowledge of a burglary?
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REDIRECT BY LIVESAY

A. Yes sir.
Q. Now, the information that was given was that there

were three people involved in this burglary?

A. Yes sir.

Q Do you have any leads on these other people?
A Yes sir. '

Q. Has anyone else been arrested?.

A 'éo.sir.

MR. GALMORE: I don't have any further questions.
THE COURT: May this witness come down?

 MS. LIVESAY: Just a couple of gquestions real quick,

Your Honor. I'll be brief.

REDIRECT;EXAMIﬁATION BY MS. LIVESAY:

Q. I'm.going'to show you the incident report. Whose
- picture is that on the incident report?

A, Mr. Frinks.

Q. Okay. And .is that how he appeared.the day you
interviewed him in November of 20127 |
A. - Yes Ma'am.

Q.  Now, that picture that Mr.: Galmore had was from a

driver's license, is that correct?

A. Yes Ma'am.

Q Do you know when that picture was taken?
A, - I do not.

Q

Does this document tell you when that picture —---
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MS. LIVESAY: Defendant's evidence Number 1, what I'm
showing the witness.
Q. Does that tell you what day that picture was taken on?

A. No Ma'am -- oh, I mean, it says when it was issued.

It should.. 2/23/2002 is when it was issued, but sometimes

'they'do'not take. another picture, so I don't know if that

picture was taken ----

Q. - Okay. Is that how he appeared when you interviewed

" 'him?

MR. GALMORE: ‘Objection, Your Honor.'
THE COURT: What's the objection?

MR. GALMORE: . I think he would be eight years old in

2002. e
fA. 12, | |
) MS. LIVESAY: I thought he said 2012.
A © 2012. I'm sorry. T might have ---
MR. GALMORE: It's stfaighteﬁed out.
THE COURT: All right. ‘
Go. ahead.
0. A_ 2012, -is that'what you had said 6ri§inally?
A. The license said -- by this reporf, it says the

license was issued 2/23/2012.
Q. But you don't know when that picture was taken?
A. No Ma'am, because sometimes they don't renew the

photo. They just go with the photo that exists in the
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database.
Q. Okay.
A. I don't know if that's the case with this one or not,

but I would not be able to swear to it by that record.
Q. And when would this picture have been taken?
A. That is his —-- when he was incarcerated at -- booked

in at J. Reuben Long.

Q. Okay. The date of when you arrested him?
A. Yes Ma'am.
Q. Now, is this the way he appeared the day that you

arrested him?

THE COURT: By this, you need to refe;‘to the jury what
this is. -

MS. LIVESAY: I'm sorry, Your Honor.
Q. - Defendant's Exhibit Number 1, that picture. Is that

how he appeared on the day that you interviewed him?

A. No Ma'am.

Q. Okay.

A. I mean, you can tell it's him, but

Q. Okay. Now, he's sitting in the courtroom today. Do

you recognize him today?

A. Yes Ma'am.

Q Now, is that how he appeared when you interviewed him?
A. Yes Ma'am.

Q And you interviewed him on December -- I'm sorry,
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November 27th, fifteen days after the incident?
A. Yes Ma'am.
Q. Okay. And the way he "appears today is the way he
appeared when you interviewed him?
A. Yes Ma'am.
MS. LIVESAY: No further questions, Your Honor.
THE COURT: All right.
.You may come down.
Aﬁy further witnesses?
Mé. LIVESAY: No sir, Your Honor. At this time, the
State rests.
TgE COURT: Mr. Foreman, ladies and gentlemen, I'll let
- you go to the jury room just a minute. I'll be calling you

backivery shortly. Thank you.

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE

- JURY.)

TﬁE COURT: The State has rested. Any motions on
behalf>of the Defense at this time? |

MR. GALMORE: Yes sir, Your Honor.' I would make a
motion for a directed verdict. Looking at the evidence in
the light most favorable to the State, I believe the e&idence
shows only a fingerprint and that evidence is -- I will cite
for the Court, if I could approach, I have a case of the
State versus Mitchell.

THE COURT: Is that the Newberry case?
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I understand the case, but you've got more evidence than

that. .In that case, there were fingerprints on the outside

. of the building and it was reversed on the basis of no

grounds for entry.

In this case, the fingerprints were on the inside of the
window after somebody had destroyed the screen. In addition
to that, there's testimony that the occurrence occurred in
the garage. That's their entry, and the garage is part of
the household, and if you're in the garage, you're in the
house. |

" In addition to that, there's teétimony that the culprits
were inside the screen porch, which again, is a part of the
house, so obviously there is plenty of tesfimony to show that
someone entered that premises.

Now, what other motion do you have?

MR. GALMORE: Well, Your Honor, with respect to the
fingerprint on the window, it is on the exterior of the home.
It is not on the inside of the window as if somebody was in
the house.

THE COURT: Well, this case has one -- one other thing.
There's plenty of testimony that you can't -- you've got to
agree that there's testimony that there was an entry inasmuch
as all theltestimony is that this event occurred within the
garage, which is attached to the house.

MR. GALMORE: Yes sir, but that's the questicn, the
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entry by whom.

THE COURT: Well, we'll talk about that. There's
testimony that this Defendant's fingerprintAwas seen. at the
time of the crime. Additionally, the victim has ﬁow
identified this Defendant. Now, whether the jury wants to
believe that or not, that's for them to decide, --~-

MR. GALMORE: Yes sir.

THE COURT: --- but there's testimony under oath that
when he appeared at the bond hearing, I was able to identify
him. Now, you may or may not disagree with thaﬁ, or I may
not, and the jﬁry may not, but that's the testimony in the
record.

. MR. GALMORE: Yes sir.

THE COURT: So I would have to respectfully deny your
motion. First, there's plenty of testimony that there was an
entry, without regards to where the fingerprint was, because
it happened in the garage. You will agree with me tha£ the
garage is a part of the domicile. |

MR. GALMORE: Yes sir.

THE COURT: And you will agree with me that that screen
porch is a part of the domicile.

MR. GALMORE: Yes sir.

THE COURT: I mean, you have to agree with that, but
there is a question as to whether he committed it or not, and

I understand that, but the fingerprints, coupled with the
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assertion by the victim is sufficient to take it to the jury.

MR. GALMORE: Yes sir, I understand.

THE COURT: I understand. Okay. Now, we're at that
part of the case where the victim (sic) has a right to
testify or not testify. Have you discussed that with him?

MR. GALMORE: Yes, I have, Your Honor.

THE COURT: Can you tell me what his decision is?

MR. GALMORE: He has:decided to not testify.

THE COURT: All right. Let me talk to him.

‘ Ydung man, you are now eighteen years of age?

MR. FRINKS: Yes sir.

THE COURT: You're going to have to talk a little

louder so my Court Reporter can hear you.

MR. FRINKS: Yes sir.

THE COURT: And you fully understand what I'm saying?

MR. FRINKS: Yes sir.

THE COURT: You're in the twelfth grade?

MR. FRINKS: Yes sir. |

THE COURT: Now, listen to me very careful because this
is a critical part of this trial. First, you have the

absolute right to testify under oath and to be examined by
Mr. Galmore and to be cross-examined by the Defendant (sic).
Equally important, you have the absolute right not to
testify. You are presumed innocent, which I will explain in

detail to the jury, and you don't have to prove a thing.
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If you elect not to testify, I would specifically charge
the jury that the fact that you did not testify raises
absolutely no inference against you. I would furtherbcharge
the jury that the fact, if it occurred that you did not
testify, must not even enter into their deliberations in the
jury room because you and I both have a constitutional right
nét to testify. You understand that?

MR. FRINKS: Yes sir.

THE COURT: Now, you, of course, on this critical issue
have every right to talk to your attorney, and he says he's
discﬁssed it with you, but the final decision to testify or
not to testify rests with you. Do you understand that?

MR. FRINKS: Yes sir.

THE'COURT: Do you have any questions about what I say?
You will ﬁot offend me if you have any questions about this
issue because it's so important.

MR. FRINKS: No sir.

THE COURT: All right. With regard to this issue, what
is your decision?

MR. FRINKS: T choose not to testify.

THE COURT: The Court will certainly accept that
position, and I will charge accordingly.

Now, Mr. Galmore, is there any other witnesses for the
Defense?

MR. GAIMORE: No sir.
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THE COURTE All right. Then at this time I will let
the record reflect that you have renewed your motions
previously made at the end of the State's case, and if you
have any other motions in regard to the trial, I'll be glad
to hear them.

MR. GAIMORE: That will be all, sir.

THE COURT: All right, sir, and‘forAthe reasons there
stated and.now affirmed, I respectfully deny your motions.
There is a plethora of evidenceAthat there was an entry made
by someone certainly in the garage, surely in the screen‘
porch, and then there is testimony that his fingerprints were
found on the windshield (sic) and there's testimoﬁy tﬁat he
has been identified, all of which is for the~jdry to':
determine. You understand?

MR. GAIMORE: Yes sir..

THE COURT: All right.

Would you like to take about a five minute break before
we start again?

MS. LIVESAY:- Yes sir, Your Honor.

Again, I'm assuming we'll do the jury charge and then
closing?

THE COURT: Yes.

Mr. Galmore, as you know, it's my policy, and the jurors
like it, to go ahead and charge the jury prior to summation.

Do you have any objection to that?
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MR. GAIMORE: No sir.
THE COURT: In addition to that, for the last several

months, I've been permitting my Law Clerk to assist me in
reading the charge, with the understanding I fully tell the
jury it's my charge, my preparation, accept it as my words.
Is. that okay with you?
| MR. GALMORE: Yes sir.

THE COURT: All right. What else, Ms. Livesay?

MS. LIVESAY: ; So when they get back in, we'll just
charge the jury, and then Mr. Galmore will close, and-I'll

close rightiafter him.

‘THE COURT: No Ma'am. He's entitled to close last. No
testimony.
MS. LIVESAY: I think he entered evidence, Your Honor.

'Mr. Galmore entered evidence, so that would give me last

closing.

THE COURT:. I never heard him say that he -- I listened
&ery carefuiiy. I never heard him introduce that picture
into evidence. |

MS. LIVESAY: Well, he published it to the jury.

THE COURT: I know it, but you didn't object to it, and
he didn't introduce it, and I listened very carefully.

No sir, I'm going to give him the last argument in this
case.

MS. LIVESAY: Yes sir, Your Honor.
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THE COURT: He never -- what did you want to say, Mr.
Galmore?
MS. LIVESAY: Did you enter it into evidence?

MR. GALMORE: I think maybe I did.

MS. LIVESAY: He did, Your Honor.

I mean, did you? .

,Mﬁ; GALMORE: Yes sir.

THE éOUR?: Well, if you introduced it, I did not --
you<understand having done that, you lost your right to last
summatioﬁ in theutrial, do you understand that? . |

MR. GALMORE:' Yes sir.

THE COURT: All right. Then I'm corrected, and I
apolégize, but my notes -didn't reflect that it was introduced
into evidence.

All right. I'm going to have my associate here read the
chérge prepared by-me; after explanation.-to the jury, and, of
course, I will be back personally &ith some COncludinQ
remarks Qf chérging them that there's two separate
indictments énd the verdict can be the same as to both
indictments, it can be different as to both indictments.

Is there any other specific request to charge? What
says Ms. Livesay?

MS. LIVESAY: Nothing from the State, Your Honor.

THE COURT: What says the Defense?

MR. GALMORE: No sir, no additions.
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COURT TO JURY
THE COURT: Obviously I'm going to have a charge about

the fact that he did not testify.

Bring the jury in.

(THE FOLLOWING TAKES PLACE‘WiTHIN THE PRESENCE OF THE
JURY.) .

THE COURT: Mr. Foreman, ladies and gent;emen, the

State of South Carolina announced through the Solicitor that

-"it had concluded its testimony. .The .Defendant, standing upon

his constitutional rights and the fact that he is presumed ”
innocent, has decided not to testify, which is his absolute
right.

He is presumed innocent'and~he doesn't haveAté’prove a

'thing., The State must prove him guilty beyond‘a reasonable

. doubt. In addition to deciding he's not going to testify, he

is not (si¢) placing any evidence in the record. He stands
on his'pfesumptionrof innocence and places the burden of
proof on the Stafe of South Cafblina'as is‘appropriate.

Now, with Counsels' permission, I am going to ask my
associate and Law Clerk, Mf. Jones, to read the charge,
meaning the law, in this case. This charge was prepared by
me, word for word, and is my charge»to you as to the law.

I'm asking him to read it on my behalf, but you please accept
it as being my charge to yoﬁ.

Now, this chafge will encompass basic propositions of

law that we have in every case and some specific propositions
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of law with regard to the charge of burglary in the first
degree and with regards to the charge of kidnapping.

You, of course, understand that with reference to all of
the testimony you and you alone aré finders -of the facts in
this case.

Now, in considering the facts and observing the
documents that have beeﬂ introduced, you will note now that
there are two separate charges, and these are the verdict
forms that you would use. (

In considering these charges, Mr. Foreman, consider them
separately} Consider burglary in the first degree as to the
evidence on that evidence, and then consider the verdict on .
kidnapping. as to that iésue. You can consider either one of
them. It makes no difference which one you c;nsider first.

Now, your verdict well may be the same as to both
indictments. It may be one thing as to one and something
else to the other. I just tell you you've got to consider
them separately.

Now, it is important that you understand; and I'm sure
that you do, that tﬁere's nobody in this wide world that can
teil you twelve what the facts are. You will consider the
facts as you find them to be and apply those facts to the law
as I'm getting ready to give you such that you can reach a
true and lawful verdict, remembering that whatever your

verdict is, and it's either not guilty or guilty as to both
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indictments, it must be the unanimous verdict of all twelve,
cannot be a verdict of the majority and -obviously would not
be one, of the minority.

Now, Mr. Foreman, I'm going to send in these two slips
of paper which I've shared with Counsel so that you can
signify what your verdict is, and then when you do. that,
these indictments, which is not evidence, will be with you in
the jury room.

Once you reach the verdict, please turn over, on the
word verdict, write your yerdict, and sign your name, making
sure that whatever the verdict is it's the unanimous verdict
of all twelve.

Now, under our rules, the State, who. has the burden of
proof, is entitled to an opening statement if they care to,
and the Defense follows With his position, and then thé State
is entitled to close.

Ms. Livesay, do you want one or two arguments? .

MS. LIVESAY: I'm sorry, Your Honor?

THE COURT: .= Do you want to open and_close or just
close?

MS. LIVESAY: Just close, Your Honor.

THE COURT: All right.
Is that agreeable to you, Mr. Galmore?
MR. GALMORE: Yes sir.

THE COURT: Then you may proceed.
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MR. JONES, LAW CLERK: The indictment charges the
Defendant with kidnapping and burglary first degree. I
remind you that the fact that the Defendant was arrested,
charged, and indicted in this case is not evidence and cannot
be considered by you as evidence of guilt in this case, nor
does it create any presumption or inference of guilt.

This document is simply the formal written instrument
which contains the charge made against the Defendant. It is
the formal document by which this case 1is broﬁght into Court.

The Defendant has pled not guilty to these indictments,
and that plea puts the burden on the State to prove the
Defendant guilty. A person charged with committing a
criminal offense in South Carolina is never required to prove
himself innocent.

I charge you that it is an important rule of the law
that the defendant in a criminal trial, no matter what the
seriousness of the.dharge.may be, will always be presumed to
be innocent of the crime for which the indictment was issued
unless guilt has been proven by evidence satisfying you of
that guilt beyond a reasonable doubt.

This presumption of innocence does not end when you
begin your deliberations, but it accompanies the Defendant
throughout the trial until you reach a verdict of guilt baséd
on evidence satisfying you of that guilt beyond a reasonable

doubt.
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The presumption of innocence is like a robe of
rightecusness placed about the shoulders of the Defendant,
which remains with the Defendant until it has been stripped
from his shoulders by evidence satisfying you of the
Defendant's guilt beyond a reasonable doubt.

The presumption of innocence is not mere legal theory.
It is not just a legal phrase. It is a substantial right to
which every defendant is entitled unless you, thé jury, are
satisfied from the evidence of the Defendant's guilt beyond a
reasonable doubt.

The State has the burden of proving the Defendant guilty
beyond a reascnable doubt. Some of you may have served as »
jurors in a civil case where you were told that it is.only
necessary to prove that a fact is more likely true than not
true, such as by the greater weight or preponderance Of the
evidence.

In criminal cases, the State'é proof must be more
powerful than that. It must be beyond a reasonable doubt. .
Proof beyond a reasonable doubt is proof that leaves you
firmly convinced of the Defendant's gquilt. There are very
few things in this world that we know with absolute certainty
and in criminal cases, the law d@es not require proof that
overcomes every possible doubt. .

If, based on your consideration of the evidence, you are

firmly convinced that the Defendant is guilty of the crime




10

11

12

13
14
15
16
17
18
19
20

21

- 22

23

24

25°

185

145
CHARGE OF THE COURT

charged, you must find the Defendant guilty. If, on the
other hand, you think that there is a real possibility that
the Defendant is not gquilty, you must give the Defendant the
benefit of the doubt and find hkm not guilty.

I remind you that during this trial you and I have
certain duties to perform. As the Trial Judge, it/is*my
responsibility to preside over the trial of this case, and I
also have the duty to rule on the admissibility of the
evidence offered during this trial. You are to consider only
the competent evidence before you.

If thére was ény testimony ordered stricken from the
record in this case during this trial, you must disregard
that testimony. You are to consider only the testimony which
has been presented from this witness stand, any exhibits
which have been made part .of the record in this case, and any
stipulations of Counsel. -

I have the additional duty to charge you the law
applicable to this case. As the Presiding Judge, I am the
sole judge of the law in this case, and it is your duty as
juroré to accept and apply the law as I now state it to you.A

If you already have any idea as to what the law is or
what the law ought to be and it does not agree with what I
now tell you the law :is,  you must abéndon this idea because
you are sworn to accept the law and apply the law exactly as

I state it to you.
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In every case tried in this Court before a jury, the
jury becomes the scle and exclusive judge of the facts in a
case. A trial judge cannot intimate, state, comment on, or
make any statement to a trial jury about the facts in a case.

Since you, the jury, are the sole judge of the facts in

this case, you are not to infer from what I have said during

- the progress of this trial in ruling upon the admissibility

of evidence or otherwise or anything that I say now during
the course of this instruction to you that I have had any
opinion about the facts in this case.

The law does not allow me to have an opinion about the
facts in this case. This is a matter solely for you, the

jury, to determine.. As jurors, it is your duty to determine

‘the effect, value, weight, and truth of the evidence

presented during this trial.

- There are two types of evidence which are generally
presenﬁed during a trial, direct evidence éﬁd:qircumsfantial
evidence. Direct evidence is the testimony of a_person.who
claims to have actual knowledgé of a fact, such as an eye
witness. It is evideﬁce which immediately establishes the
main fact to be proved.

Circumstantial evidence is proof of a chain of facts and
circumstances indicéting the existence of a fact. It is
evidence which immediately establishes collateral facts from

which the main fact may be inferred. Circumstantial evidence
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weighing all the evidence, if you are not convinced of the

simply means believability. It becomes your duty as jurors

is based on inference and not on personal knowledge or
observation.

The law makes absolutely no distinction between the
weight or value to be given to either direct or
circumstantial evidence, nor is a greater degree of certainty
required of circumstantial evidence than of direct evidence.

You should weigh all of the evidence in the case. After

guilt of the Defendant beyond a reasonable doubt, you must
find the Defendant not guilty.
Necessarily, you must determine the credibility of

witnesses who have testified in this case. Credibility

to analyze and to evaluate the evidence and determine which
evidence convinces you of its truth.

In determining the believability of witnesses who have
testified in this case, you may believe one witness over
several witnesses or several witnesses over one'witness. You
may believe a part of the testimony of a witness and reject
the remaining part of the testimony of that same witness.

You may believe the testimony of a witness in its entirety or
reject the testimony of a witness in its entirety.

Yoﬁ may consider whether the witness has exhibited to
you any interest, bias, prejudice or other motive in this

case. You may also consider the appearance and manner of a
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witness while on the stand.

The rules of evidence ordinarily do not bermit wiﬁnesses
to testify to opinions or conclusions. An exception to this
rule exists for witnesses we call expert witnesses, a witness
who by education and experience has become an expert in some
art, science, profession or calling, may state an opinion'as
to relevant and material matter in thch the witness claims

to be an expert and may also state the reasons for the

"opinion.

You should consider any expert opinion received.in
evidence in this,case and like any other evidence give itAthe
weight you think it deserves. If you decide that the opinion
of an expert witness is not based on sufficient education and
experience or if you conclude that the reasonsAgiven in
support cf the opinion are not sound or that the opinion is
outweighed by other evidence, you may disregard the dpinion
entirely. |

An expert witness's testimony is to be given no greater
weight than of other witnesses simply because that witness is
an expert. Further, you are not required to accept an
expert's opinion even though it is not contradicted.

I instruct you and emphasize that the fact that the
Defendant did not testify is not a factor to be considered by
you in any way in your deliberation and in your consideration

on the question of guilt or the innocence of the Defendant.
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It must not be considered by you in any manner whatsoever.
A-defendant hés the constitutional right to remain
silent and the assertion of this right.must not be considered
by you in your deliberations. I repeat, under.your oath you
are to draw no conclusion whatsoever from the fact that the

ﬁefendant in this .case did not testify.

'The fact that this Defendant did not testify should not
even be discussed in the jury room. The burden of pféof, as
I have sfated to you, 1s on the State. The Defeﬁdant is not

required to prove his innocence. The burden of proof remains

“on the State to prove guilt beyond a reasonable doubt;

A statement alleged to have been made by the Defendant

.has been admitted into evidence in this case. While the

Court has determined that the statement is édmissible, I
instfuct you that you make the ultimate decision of whether
or not the Defendant made the statement.

If the Defendant did make the statement, you must
determine whether the statement was made by the Defendant
voluntarily and of his own free will. This. means that the
statement was not caused by pressure, force, fear, threats,
coercion, or intimidation, or by hope or promise of leniency
or reward of any kind.

In determining whether the statement was voluntary, you
shoula consider both the characteristics of the Defendant and

the details of the questioning. Some of the factors that you
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must consider are the age of the Defendant, the Defendant's
education or lack of education, the Defendant's mental
ability or capacity, the Defendant's I.Q. or intelligence,
the Defendant's background. and environment, the place and
length.of detention, the nature of the questicning, the
advice or lack thereof to the Defendant of his constitutional
rights, including, but not limited to, the riéht to remain

silent, that any statement could be used against him in a

" court of law, the right to have a lawyer present, that if he

" could not afford a lawyer, a lawyer would be appointed to

represent him without any costs, and that he could stop
making a statement at-any time.
You must carefully consider all of the surrounding

circumstances before you give any weight to an allegéd

'Statement. The State has the burden of proving beyond a

reasonable doubt that the alleged statement was voluntary.
If you determine if was, you may givg:the statement any
further consideration that yoﬁ deem proper.

You must decide what weight, if any, shoculd be given to
the alleged statement. If you determine the alleged
statement was not the free and voluntary statement of the
Defendant, you should not consider the statement at all.

The Defendant is charged with kidnapping. The State
must prove béyond a reasonable doubt that theADefendant

knowingly and unlawfully seized, confined, inveigled,
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decoyed, kidnapped, abducted, or carried away another person
without authority of law.

To do a thing unlawfully is to do it wilfully .against
the law. Knowingly means with knowledge, consciously, not
accidentally. Seize means to take hold of suddenly or
forcibly. Confine means to limit, restrict, or enclose
within bounds, imprison, or shut or keep in. Inveigle means
to lure, entice, or lead astray by false representations,
promises, or other deceitful means. A

- Decoy means to lure by or as if by decoy. -A decoy is
something to entice a person into a trap. Kidnap is to
remove a person.against his will by unlawful force or by
fraud. Abduct means to carry off secretly or by force for an
illegal purpose. Carry away means to remove.

The State does not have to prove that the Defendant did
all of these things. Instead, if you find beyond a
reasonable doubt that the Defendqnt did any of these things,
you may find the Defendant guilty of ‘kidnapping. Something

done without the authority of law is something which the law

.does not sanction, permit, allow, condone, or provide

justification for.

The kidnapping does not have to be for any personal or
monetary gain, for any illegal purpose, but may be for any
reason whatsoever.

The Defendant is charged with first degree burglary.
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Ve

The State must prove beyond a reasonable doubt that the
Defendant entered a dwelling without consent. A dwelling‘is
any building or portion of a building in which a person
ordinarily sleebs. A porch or garage are to be considered a
portion of a dwelling.

A building constructed as a dwelling that has never been

‘'occupied cannot be considered a dwelling for purposes of

burglary, but a building is a dwelling even if the residents
are temporérily absent from the building.

In order to prove that the Defendant entered the
dweliing, the State does not haye to show that the
Defendant's entire body entered thefdwelling. The smallest
entry is sufficient. It may be any part of the body, such as
a hahd or foot,. or even an instrument, such as a hook or
other instrument. In addition, the State does not have to
prove that force was used to gain entry.

- If a person enters a building by using deception, -
artifice, trick, or a misrepresentation to get consent to

enter, this is an entry without consent. Next, the State

‘must prove beyond a reasonable doubt that the Defendant

intended to commit a crime, either a felony or misdemeanor,
at the time of the entry.

The mere entry into a dwelling without consent is not
burglary. If the intent to commit a crime is formed after

the entry, it is not a burglary. On the other hand, if the
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Defendant intended to commit a crime at the time of the

centry, it is a burglary, even if the intent was abandoned

after the entry. -It does not matter that the intended crime
was not completed. |

Intent may be shown by acts and conduct of the Defendant
and other circumstances from which'you may naturally and.
rgasonably infer intent. R

Finaily, the State must prove beyond a reasonable doubt
that when entering thedeelling/ or when fleeing, the
Défendant or anlaccomplice was armed with a deadly weapon.or

explosive. ‘A:deadly weapon is any article, instrument, or

-substance-which is likely to cause death or great bodily

harm. ~Whether an instrument has been used as . a deadly weapon

depends on the facts and circumstances of each case. ~ A gun
is‘a deédly weapon.

Wheg entering while -- or when entering, while in the
dwelling, or when fleeing, the Defendant or an aqcomplice
caused physical injury to anyone not participating in the
crime, or when entering, ‘while in the dwelling; or when
flgeing, the Deﬁendant or an accomplicé_u§ed'or_fhreatened to
use a dangerous object, or‘when entering, while in the
dwelling, or when fleeing, the Defendant or an accomplice
displayed what was or appeared to be a knife, pistol,
revolver, rifle, shotgun, machine gun, or other firearm, or

the Defendant entered or remained in the dwelling in the
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nighttime.

‘Nighttime is the period between sunset and sunrise ’

during which there is not enough daylight to recognize a

person's face except by artificial light or moonlight.
THE COURT: Mr. Foreman, ladies and gentlemen, please

accept the foregoing as my charge to you on the law,

| remembering that as finders of the facts, you take the facts
‘as you find them and apply that to the law of this case.:

After summation, I'1l be back personaily‘with you with some

concluding remarks.
Ikheed toia§k that you stép éut just for a moment-. 'I'li]
be calling you fighfubéck. Pleasé*step out. 'Our'ruléé
require thaf I deal with Counsei fér a,momenf.
" I'11 be calling you right back.

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE

- JURY : )
" THE COURT: Ms. Livesay, any exceptions or additions?
MS. LIVESAY: No, -sir, Your Honor.

THE COURT: Mr. Galmore?
MR. GALMORE: No, sir. . R - ‘Q
" THE COURT: I knowiy'all.are glad to hear him talk,
rather than me, for a while.. |
Bring my jury back.
Thank you, gentlemen.

Mr. Galmore, you be ready to proceed, please.
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MR. GALMORE: Yes, sir.

(THE FOLLOWING TAKES PLACE IN THE PRESENCE OF THE JURY.)

THE COURT:- Mr. Galmore, you may have your final
summation, please.

MR. GALMORE: I want to thank you for your jury service
today. i'know it seeﬁs complicated, and you're nervous, and
some of you have never been on a jury before, but I assure
you that-what you're doing here today is nothing unusual.
There are juries throughout the forty-six counties in this
State. There are juries all over the United States of
Bmerica that are doing the same thing that you are being
asked to do today.

Now, what I asked you to do was to listen to ghe
evidence, decide for yourself whether or not the State has
met its burden of proof. Now, that's a complicated time, and
we've talked about it, and the Judge's Clerk described it to
you in many different ways, but the burden of proof here
today is what's called beyond a reasonable doubt.

Now, in the instructions given to you just now, the
Judge's Clerk talked about greater weight or preponderance of
the evidence, more likely than not that this event occurred,
and he said that is not the standard of proof.

Now, to talk about this case, is it more likely than not
that Mr. Frinks is the person that they're looking for?

Well, they've got his fingerprint right there now, but that
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is not the standard of proof. The standard of proof is
beyond a reasonable doubt.

I talked to you about this football field and I said
that if you've got one foot over the fifty yard line, that
would be greater weight.or preponderance of the evidence, but
that's not what we're here to do today. The evidence has to
be up here. You have to be firmly convinced, as the Clerk

said, you have to be firmly convinced of the guilt of the

. accused.

Why am I saying this? The fingerprint on the window was

~on the outside. That is not proof of entry into the

dwelling. The fingerprint on the screen door is not matched
to anyone. That would be proof 'of entry into a dwelling.

I specifically asked Detective Vescovi did you get any
prints off of the kitchen door in the garage. That would be
proof that someone was in the garage, find out whose print it
is, and lock that person up for- burglary, but what we have is
a print on the outside at some point in time.

That's a very important distinction because I asked
Officer Strickland can you put an age on a fingerprint, and
he said no, and I didn't hear a single State's witness say
anything to the contrary.

They brought in Investigator Caulder, who matched the.
print. He didn't say that this print was brand new, or six

hours old, or was twenty minutes old. He didn't address the
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age of the fingerprint at all.

They brought in an agent from S.L.E.D. in Columbia. He
did not address the age of this fingerprint. Why is this an
issue? Because that fingerprint could have been placed at
any time. ‘

All that fingerprint shows us i1s that Mr. Frinks was on
the premises at some point 'in time. Does the fingerprint
show us that he's one of these three guys that runs in and
tries to rob these people? No, it does not.

So here's wﬁat happened. Mr. Michaels gets on the
stand; and all due respect, he's a victim of a crime. Now,
the instructions were when you evaluate a witness's

credibility, that's .a nice way of saying believability, you

- look at whether or not fhis-person has any bias, motive,

something to gain by testifying the way fhey did.

The testimony was, yeah, I recognize his chin. \We had a
partial chin identificatibn.— The problem with that is it
never came up before this morning. I recognized him at the
bond hearing by his chin. Well, did you tell anybody that
you recognized him? Did you call a detective, lean over to
the Magistrate, ask the'Solicitor, anybody? No. But I
believe it happened, got a victim of a crime, somebody has
got to go to jail. My household has been broken into. He's
going to stretch it just a little bit. The reason why I say

e
that's stretching the truth is because it didn't exist before

\
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N
1 this morning.
2 Here's my whole case file,-right here. I got all those
3 pictures that you're going to have. I've got all the
4 statements. I've got here all the evidence. I've got
5 fingerprints, but I don't have anything that says Mr.
6. | Michaels recognized this man. He's stretéhing the truth.
7 It's dnfortunate, but it's what happened.
8 I'l1l tell you how'I know he's stretching the truth. He
9 says that the furniture on the patio has been jostled around
10 as if somebody tried to use it té Break into the hoﬁse.

.11 Officer Strickland didn't even attempt to‘lifﬁ any prints off

<a\ .12 of any of that furniture.

h .13 . Now, 1if somebody did grab it, moved it, tried to use it,
14 it would have fingefprints,'or at least they would try to see
15 if it had any, and,anvofficer who has -no friends to reward,
16 no enemies to punish, would do what he did in all the other
17 likely places, dust for prints, find one if he can, match it

18 | to somebody.

19 : I don't think any furniture was moved. I think that's

20 just another example of stretching it just a little bit. We
21 need a conviction. Somebody has got to go to jail for this,
22 but you can't do thaf without evidence. You have to have

23 some evidence that Mr. Frinks entered the dwelling. That's

24 why I asked about the fufniture. The furniture is on the

- 25 inside. 1If they get a print off of that furniture; he's in
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there. If you get a print off of the inside of that door,
he's in there. 1If you get a print anywhere in that garage,
he's in there, but they don't have it.

All we have is that at some point in time Mr. Frinks was
present on the property. You've heard testimony many people
fishing and - swimming back there in that pond, got to run
people off sometimes. I guess that's what happens when you
have a pond in your back yard.

It is unfortunate that these people were traumatized,
but before anybody goes to jail, you have to do your job.

You have to say State, you did not meet your burden of proof.
We are not firmly convinced that he entered the dwelling. We
are not firmly convinced because there is no proof that he
entered the dwelling. The only proof is a statement that we
never heard of until this morning.

Now, like these officers, you have no friends to reward.
You have no enemies to punish. Your job is to tell the State
either you met your burden of proof or you didn't. I told
you at the beginning nobody was trying to hide the ball from
you. There's no secret'or anything. We've got a fingerprint
oh a window. That doesn't mean he's one of these guys that
went and tried to rob these people.

We ask you to do your job. I understand the Michaels
family will be disappointed, but the evidence that they're

giving you today is not sufficient for a conviction in this
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case. Thank you for your time and attention, and again we
ask you to find Mr. Frinks not guilty of these charges.

THE COURT: Thank you, Mr. Galmore.

Ms. Livesay.

MS. LIVESAY: Thank you, Your Honor.

Ladies and gentlemen of the jury, I'm going to ask you
to look at the evidence because I don't think there's any .
dispute that we have a burglary and a kidnapping. When they
came in that garage and he had that handgun and he was
pointing it at Mr. Michaels, that's burglary. When you break
into the garage, that's a part of the dwelling. . That's

burglary. When you come into a screened-in porch, that's a

part of the dwelling. That's a burglary.

As soon as he walked in that garage, that was burglary
first at night. As soon as he took that gun out and held Mr.
Michaels at gunpoint, that was kidnapping. Now, what we do
know is the night that Kevin Strickland, Officer Strickland,
came to the scene, he talked to Mr. Michaels. What we also
know is on the 911 tape, she called and gave a description of
the people that were in thé garage from Mr. Michaels.,

He took a description that night, and what did he say?
A guy a little taller than me, around a hundred and eighty
pounds, with a hoodie sweatshirt on and a mask. I could see
from here down, and his hands, and I could see that he was

black, so we got a suspect right then. We know that somebody




10

11

12

13

14

15

16

17 -

18 °

19

20

21

22

23

24

25

201

161
SUMMATION FOR THE STATE (LIVESAY)

held him at gunpoint. Somebodyvkidnapped him. Who have we
got? We got a description of a black male, and a hoodie, and
a Halloween mask, so we already got a suspect.

What else did they tell you? When I came home, I didn't
see any unusual cars in the neighborhood, no unusual cars.
Did you hear a car drive off? No. So right there, we know
we've got a suspect on foot because there;s no get-away car.
There's no car that drives by. We've got a lot of those
cases.

There's no car that drives by and picks these boys up
and removes them from the scene. Nobody sees a car,
including the~neighborlacross the street who comes to see if
they're still in the garage. He never sees a car pull aff,
so we know we've got a black male in a hoodie sweatshirt,
Halloween mask, on foot. It's go£ to be close proximity
because there's no car involved.

Then we have Mr. Strickland who comes and lifts the
fingerprint. Now, what's interesting about what Mr. Galmore
says is that we know that he was on the premises, andlfhat is
really st;ange because Dayton Frinks in his statement said he
had never been over there. I don't ever go down Pine Needle
that way. That's what he said. He denied ever even being on
the'premises, but we know that's a lie. We know that is not
the truth.

In that statement, he 'says I don't go down that way. I
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don't know anything about that house, so we know that's a
lie. His-fingerprint is right on the window. His attorney
told you he was on the premise. Now, he said I don't know
when that fingerprint was lifted, I don't know when that
fingerprint was lifted.

‘Well, here's what we do know. These victims left the
house at six o'clock. Nothing was moved. All .the doors were
locked, and the screen was intact. When they got home, .the

screen was cut, and guess whose fingerprint was in there,

‘Dayton Frinks. His fingerprint could not have gotten on that

window unless he cut that screen and put his hand on the
window. That is the only way that fingerprint got on the
window.

. That's why this picture is so important. Theré'p a

-screen over the window. His fingerprint could not have

"gotten on that window unless he cut that screen and put his

hand on that window. That's the oniy way it could have
happened: And who did it belong to? Well, we know who it
belonged to. |

'We had an expert, Robbie Caulder, come in here and say
it matched up from AFIS to Dayton Frinks. Then I went one
step further and got an inked handprint from the Defendant
and compared it again to confirm, yes, this is Dayton
Frinks's fingerprint.

Now, we know that he was at that premise, and we know
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that he was there that night because there was no screen cut
before that night. Now, Mr. Galmore tells you we know he was
on the premise. We do know he was on the premise. We do
know because of that fingerprint, and the next thing we know
is that he had no business being at that property that night.
Not only did he have no business being there that night, he
had no business being there period ever.

I asked both the victims, look over there. Do you know
Dayton Frinks? No. Have you ever had him in your home? No.
Has he ever been invited o&er? No. He shouldn't have been
over there. He shouldn't have even been on the premise, so
we already know he's over there and he shouldn't be over
there, and\we already know he's over there at night, and his
fingerprint is on a cut screen near where the glass is
broken, so we already know he's over there and he's up to no
good.

Now, he was familiar with that neighborhood before. He
said that in his own statement, yes, I've been over there
before. 1I've been over there swimming in that pond, which

ironically is iight behind the victims' house, so he was

~familiar with that area. He knew there were no houses behind

that house.
He knew there was an empty field next door to them and
he didn't see a car in the driveway, and we know that because

the victims told you that. There was no car in the driveway.
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The lights were off. The shutters were adwn. They weren't
home, so he thought he was going to break in. - He was
familiar with that area. He knew there were not a ldt of
people around there. He knew the path from his house on Anna
Drive, which is right here, to Foxtail, right here, walking
distance.

He had walked there before to swim in that pond or go -
fishing in that pond, so he knew how to get.from his house on
Anna Drive to these folks' neighborhood. He had been over
there before. He was alfeady familiar with the area. He
showed up that night. |

Now, we wouldn't be here if all he did was put his hand
on that glass and when he heard that garage door open if he
had ran off. That was an option for him. When these victims
roiied up, they didn't see a soul in front of that house or
beside that house, and they told you, and we showed you
pictures, when you drive down that road it's an empty -- for
a long time, it's an empty field, wide open. They didn't see
a soul.

She géts out in the driveway, so she's got a clear shot
of this side of the house, this side of the house, and in
front of the house, never saw ahybody, walked right in the
house.

He drives up in the driveway. Both of them have come

down this way, never saw a soul. They didn't see anybody
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because Dayton Frinks and his buddies were in the back of the
house. That's why. they couldn't see them. They were in the

back of the house trying to get in, cutting that screen, and

. cutting the back porch screen, and they heard that garage

door open, and when;they did, they ran around and waited for
him to park the car, and when he got out of the car, they
came‘up behind him.

That’é how they came up behind him so quick. As soon as
he got out of tﬁat car door, they were on him like that. He
didn't‘have time to move, tapped'him<right.on the shoﬁldér.
Tﬁat's how they»goéithefe so gquick.. Thatﬁé how they ran up
beﬁind him so quick, because'théy'ran from-the back of that
hbuse. They heard that garage door open. By this time,
she's already -in fhe'house, ana they?re:watching Mr. |
Michaels.A | ) | |

Now, at_thét poiﬁt they‘ﬁad the option.. Dayton Frinks
¢ould have-ran off. If he ran off,ttﬁése people would have
never‘seén him, woﬁld have never seen him, and, in fact, thgy
didn't even know that screen was cut until‘the police showed
up and staxrted loéking~argund. They would have neVer even
caught that until the next déy.-

When they walked in that house, they would have probably
have never noticed that until the next day. When that garage
door opened and they moved aroﬁnd'that house, Dayton Frinks

could have taken off. He could have ran back home to Anna
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Drive, but he didn't. He made the decision not to.
He sdught this victim out when he got out of his car.

He was waiting for him and ran up behind him with a weapon,

told him to get in the house. He had the decision to leave

that house even after he tried to break in. He was back
there trying to break in. It was dark. = Mr. Michaels told
you it was dark out there. They went in that house.

.,That boy could have taken off and nobody would have ever

seen him, never seen him, but ‘instead, he made the decision

.to stay out by that car and jump in behind this victim.  He

didn't have to do that." These victims didn't roll up and

‘ catch fhem in the béck of the house. It wasn't»iike‘they

rolled up oﬁ him and saw him, ahdAhéiwas kind of, oh, no,

 I've got to do something. That is not the situation.

They didn't roll up and catch him in the house éﬁd'hé'é
kind Qf caught offféuard,:haduto‘do something to get away.
They aidn't'réll up and cétch him outside of the‘hduée}I They
never saw.him. :He'could have taken off and not'a‘soul‘would
have saw Him. .

He turned that corner with that weapon and held it on - -
Mr. Michaels. That's Qhét he decided to do. That was
kidnapping. And-then Mr. Michaels pushed that guﬁ up and
shﬁt that door, and his wife called 911. Tﬁen -— then they
ran off. That's when Dayton Frinks decided to rﬁn off, after

his victim got away, after he had held this man at gunpoint.
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When he knocked that guh out and shut that door and
locked it, that's when he decided to fun away. And even
then, Mr. Michaels said when I turned in, I saw his hand
right there like he was trying to push the door.

A second changed this case. He could have easily céught
that door before this victim was gble to éhut it and lock it.
Then we wouldn't be here for a burglary. We would be here
for a different kind of case.

Dayton Frinks made the decision to be there. He made
that decision on his own. He made it the night of November
the 12th. He made it when he walked on those peoples’.
premises that night. That's when he made it. He made the
choice to be there when he walked over to thoée peoples’
house, Which he had no business doing and a plaée he had no
business being, over there trying to break into that back
window, trying to break into that screened-in porch. That
was the first decision he made that helped him get there.

Then that wasn't enough. He héd a chance to run. Then
he made another decision. On the way over, he had time to
change his mind from Anna Drive to Foxtail, that walk when he
was going from his housé to Foxtail Drive. He could have
turned around at any minute and he chose not to.

Then he chose to go into the back of that house and
start trying to get into that house, cutting that screen open

and getting into that window. That was the second decision
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he made. Then even then after he did that, he had a third
decision. -

Still at this point, he could have turned around, and he
decided not to. When he was in the.back of that house and he
heard that garage door open, instead of thinking this is my
opportunity to get away, this is my.opportunity to run, I've
already walked over here, I ain't got no business being over
here, I've already cut these peoples' screen, I've already
tried to break into the house, this is my chance to run.

Then he made a third decision to come around that corner
with that weapon and hold this man at gunpqint. He made
decisions all during that night that brought us here. He had
ample time aﬁd ample opportunity to turn around that night
and ‘go back to Anna Drive, and he never did.

Now, Mr. Galmére says, well[ why -- why don't we have a
fingerprint in the garage? Well, I didn't hear anybody
testify that he touchedvaﬁything in the garage. Even holding
this man at gunpoint, he wasn't touching anything in the
garage.

Then he tried to get into the doorway. I don't know
that he actually touched the door or not. I knowvthat
Detective Strickland never —-- never went to handprint that
door, so there's no evidence that he .ever touched anything in
that garage.

Now, the Defendant's statement, I think, is critical in
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this case because he admits in the beginning of the
statement, yeah, I know where Pine Needle -- when you look at

that map, Pine Needle leads you right by that neighborhood.
Yeah, I know where Pine Needle. is. Do you know where that
neighborhood is? Yes, I know where that neighborhdod is. He
admits yes, I used to go swimming in that pond.

Where it all started turning was when Detective Vescovi
says, well, you know, we found a fingerprint on the back of
that window. That fingerprint matched up to you. We put it
in AFIS, the thing at S.L.E.D., and it matched up to you. Do
you know anything about that? No. I don't ever go down Pine
Needle. I don't e&er go down Pine Needle. I dén't know how
my fingerprint got there. 1I've never been over there.

You know, it can't be both, folks. It can't be he's
telling you in his statement that night I don't know anything
about that. I don't go down Pine Needle anymore. I've never
been to tﬁat house. I don't know how my fingerprint got
there. He's telling you that, and his attorney is up here
telling you he was on the premises. Yeah, he was on the
premises, but that doesn’f mean he did it.

He didn't tell you that he was at that house in that
statement when he was talking to Damon Vescovi, because he
knew what he had done. When he found out that his
fingerprint was on that window, that was it, and he went

completely to I don't know anything about Pine Needle. I
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have no idea how my fingerprint got there. Now, that is
obviouély not the truth.

I'm going to tell you we've got enough evidence here to
convict Dayton Frinks. We've got a description. We've got
him being on the premises. We've got a fingerprint at the
window, and we've got him in close proximity to where that
victim lives. That fingerprint is circumstantial evidence
that he was out there that night trying to break.into that
house; up to no good, and he had no business being. at that
house at night. These peéple have né idea who he 1is.

I'm going to ask you to find him guilty of burglary
first and kidnapping, because that night he left his house,
knew that area, went over there, tried to break into these
peoples' house. They don't even know him. He's got no
business being over there.

That even then,»that wasn't enough. He turned that
corner aﬁd pulled that gun on Mr. Michaels. He had plenty of
time to make a different decision and he didn't, and because
of the decisions he made, I'm going to ask you to find him
guilty of burglary first ahd kidnapping. Thank: you for yoﬁr
time.

THE COURT: Thank you, Ms. Livesay, and again, thank
you, Mr. Galmore.

. Mr. Foreman, ladies and gentlemen, you've heard all of

the testimony in the case. I have given you the instructions
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in the law, and it is now your duty to go back and deliberate
as finders of the facts and thereafter reach a unanimous
verdict.

Please remember that there are two separate charges, and
you are to consider the evidence separately as to each
charge, remembering that the verdict can be same as to both
charges or different, depending on your finding of the
facts. |

I'll let you go to the jury room. Do not begin your
deliberation until I send these verdict forms in, and they're
coming in, in just a moment. Thank you.

Remove the alternate and put him in another place in
case I need him.

All right. Come forward and agree on what's going in
the jury room.

(AT 4:15 P.M., THE FOLLOWING TAKES PLACE OUTSIDE THE
PRESENCE OF THE JURY.)

THE COURT: Be sure and tell them if they have any
guestions, tell them to write them down and let me know.

(THE EXHIBITS ARE REVIEWED BY COUNSEL FOR STATE AND
DEFENSE. )

(MIRANDA FORM RE-MARKED AS STATE’S EXHIBIT 1-A.)

(EXHIBITS AND VERDICT FORMS ARE SUBMITTED TO THE JURY.)

THE COURT: We will be in recess, subject to the call

of the jury.
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MS. LIVESAY: Thank you, Your Honor.
(JURY DELIBERATING)

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE
JURY.)

THE COURT: There are several things we need to put on
the record. I received a communication an hour or two ago
from the jury, which I shared with the State and the Defense.

Read that. 4

MR. JONES, LAW CLERK: ' Do you have to enter the
dwelling or to constitute burglary, or does physical damage
to the screen constitute this crime? Foreperson.

THE COURT: To answer that question, with consent oﬁ
State and the Defendant, we sent that portion of the charge
to the jury dealing with the issue of burglary.

As I understand, the State was satisfied witﬂ that
response, and the Defendant, is that true?

MR. GALMORE: Yes, sir.

THE COURT: Is that true?

MS. LIVESAY: Yes, sir.

THE COURT: A few moments ago, the Foreman reported to
the bailiff that one of the jurors -- what was his name --
Prevatte, was it?

MR. GALMORE: Yes, sir, Prevatte -- something, yes sir.

THE COURT: Had told the Foreman that she couldn't be

fair in this case based on some incident in the past that
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occurred with her nephew and that she just couldn't be fair
because of that.

I called the Foreman and that juror back tc my chambers
in the presence of my. Law Clerk, me, the Solicitor, George
DeBusk of the Solicitor's Office, and Mr. Galmore,
representing the Defendant. |

From that conversation, the Defendant -- the jpror told
us that she had some concern because of the way her nephew
had been treated. I explained to the juror that under her
oath that she must follow the law and the evidence in this
case, and whatever occurred with hef nephew could
absolutely have no bearing whatsoever on her verdict in this
case,vapd as to what the verdict was, I have no way of
knowing.

Aftervdiscussing it with her further, she advised me
that she would be.fair, that she would dismiss that concern
involving the nephew and would wish to continue
deliberations.

Do you want to add to that,-Ms. Livesay?

MS. LIVESAY: VYes, sir, Your Honor. That was my

understanding.

THE COURT: Okay. And based on that, I let her go
back. Mr. -- is that a fair statement, Mr. Galmore?

MR. GALMORE: Yes, sir, it is.

THE COURT: Either one of you want to amplify it in any
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way? I don't know how, but she specifically said I want to
go back. I can be fair. I can dismiss my thoughts about my
nephew, clearly, and the Foreman was in there with us. He
appeared to be satisfied with her response.

I just want it on thevrecord, okay, so we'll await the
verdict of the jury. Thank you.

(NOTE FROM JURY, ANSWER FROM THE COURT, AND ANSWER FROM

' JURY MARKED AS COURT'S EXHIBIT NUMBER 1.)

THE BAILIFF: Your Honor, they have reached a verdict.
THE COURT: They have . a verdict?
THE BAILIFF: Yes, sir. Judge, do you want to go ahead

and bring them in?

THE COURT: I do.

I assume the State is ready to accept the verdict?

MS. LIVESAY: Yes, sir.

THE COURT: And the Defense is here and in Court, and
is ready? |

MR, GALMORE:' Yes, sir.

THE COURT: All right.

Bring the jury in.

(AT 6:30 P.M., THE FOLLOWING TAKES PLACE IN THE PRESENCE
OF THE JURY.)

THE COURT: Have we brought the alternate back in?

THE BAILIFF: Yes, sir.

THE COURT: Mr. Foreman, have you and your
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distinguished jury reached a unanimous verdict as to these
two indictments?

- THE FOREMAN: Yes, we have, Your Honor.

THE COURT: All right. Aﬁd if>these be the unanimous
verdicts of all twelve, signify please by raising your right
hand everybody.

Everybody has raised their right hand signifying, Ms.
Livesay and Mr. Galmofe, that the verdict is unanimous.

Heather, please acéept the verdict.

The indictments are regular in every respect. The
verdict is listed on the back of the indictments, and the
Foreman has so certified.

Pleaée publiéh the verdicts.

THE DEPUTY CLERK:. State of South Carolina, County of
Horry, Qersus Dayton Carondo Frinks, Jr., as to Indictment
Number 2013-GS-26-189, we, the jury, unanimously find the
Defendant, Dayton Carondo Frinks, Jr., not guilty of
kidnapping.

As to Indictment Number 2013-GS-26-190, we, the jury,
unanimously fihd the Defendant, Dayton Carondo Frinks, Jr.,
guilty of burglary first degreé; Dated May 16, 2013, signed
by the Foreperson, James Pate, Jr.

Ladies and gentlemen of the jury, if this is your
verdict, so signify by raising your right hand.

(ALL JURORS RAISE THEIR RIGHT HAND.)
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THE  DEPUTY CLERK: Thank you.

THE COURT: Anything further from the jury? The jury
has signified in open court by raising your right hand.

MR. GALMORE;  Your Honor, we request the jury be
polled. |

THE COURT: You are entitled to that.

Proceed to do so.

THE DEPUTY CLERK: When I call your juror number, if you:

will

please stand.

'JUROR NUMBER 288:
THE DEPUTY CLERK:
JUROR NUMBER 288:

THE DEPUTY CLERK:

.Juror Number 288, is this yoﬁr verdict?

Yes.
Is this sti;l your verdict?
Yes.,

Thank you.

172. 1Is this your verdict?

JUROR NUMBER 172:
THE DEPUTY CLERK:
JUROR NUMBER 172:

THE DEPUTY CLERK:

Yes Ma'am.
Is this still your verdict?

Yes Ma'am.

| Thank you.

276.  Is this your verdict?

JUROR NUMBER 276:

THE DEPUTY CLERK:

JUROR NUMBER 276:

THE DEPUTY CLERK:

Yes Ma'am.
Is this still your verdict?
Yes Ma'am.

Thank you.

132. 1Is this your verdict?
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177

JUROR NUMBER 132:

THE DEPUTY CLERK:

Yes.

Is this still your verdict?

JUROR NUMBER 132: Yes.
THE DEPUTY CLERK: Thank you.
3. 1Is this your verdict?

JUROR NUMBER 3:
THE DEPUTY CLERK:
JUROR NUMBER 3:

THE DEPUTY CLERK:

Yes Ma'am.
Is this still your verdict?
Yes Ma'am.

Thank you.

228. Is this your verdict?

JUROR NUMBER 228:
THE DEPUTY CLERK:
JUROR NUMBER 228:

THE DEPUTY CLERK:

Yes Ma'am.
Is this still your verdict?
Yes Ma'am.

Thank you.

223. 1Is this your verdict?

JUROR NUMBER 223:
THE DEPUTY CLERK:
JUROR NUMBER 223:

THE DEPUTY CLERK:

Yes.
-Is this still your verdict?
Yes.

Thank you.

279. 1Is-this your verdict?

JUROR NUMBER 279:
THE DEPUTY CLERK:
JUROR NUMBER 279:

THE DEPUTY CLERK:

Yes Ma'am.
Is this still your verdict?
Yes Ma'am.

Thank you.

187. 1Is this your verdict?
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&UROR NUMBER 187: Yes Ma'am.

THE DEPUTY CLERK: Is this still your verdict?
JUROR NUMBER 187: Yes Ma'am.

THE DEPUTY CLERK: Thank you.

367. 1Is this your verdict?

JUROR NUMBER 367: Yes Ma'am.

THE DEPUTY CLERK: Is this still your verdict?
JUROR NUMBER 367: Yes Ma'am.

THE DEPUTY CLERK: Thank you.

227.. Is this your verdict?

JUROR NUMBER 227:  Yes.
THE DEPUTY CLERK: Is this still your verdict?
JUROR NUMBER 227: Yes. ‘

THE DEPUTY CLERK: Thank you.

304. 1Is this your vérdict?

JUROR NUMBER 304: Yes Ma'am.

THE DEPUTY CLERK: Is this still your verdict?.
JUROR NUMBER 304: Yes Ma'am. |
THE DEPUTY CLERK: Thank you.

THE COURT: Anything further from the jury?

MR. GALMORE: No, sir, Your Honor.
MS. LIVESAY: No, sir, Your Honor.
THE COURT: I'll hear any motions later.

For the jury, ladies and gentlemen, I recognize that

this was a difficult verdict for you, all of you, based on
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all of the evidence and so forth, and none of you asked to

come into Court this week, and certainly none of you asked to

_ be on this jury.

Based on the law and evidence in this case, there is
certainly, in my opinion, sufficient evidence for a jury, as
finders of the facts, to reach the verdict that they did. Of

course, during the trial of the case, I had no opinion and

still didn't, but I've examined the law and the evidence in

the case, and‘based on your view of the evidence, it was
certainly sufficient for the verdict that you had.

Give me the record of this young man: The jury is
entitled to know that now.

Ms. Livesay?

MS. LIVESAY: I'm sorxry, Your Honor?

THE COURT: The record. I want the record of this
young man. The jury is entitled to know what we're dealing
with here. |

MS. LIVESAY: Yes sir, Your Honor.

Can we approach, Your Honor, real qﬁick -==

THE COURT: Yes.

MS. LIVESAY: --~- before we proceed any further?

.(A BENCH CONFERENCE WAS HELD OFF THE RECORD.)

MS. LIVESAY: Your Honor, the Defendant doesn't have a
per se prior record. He does Have a pending charge for

burglary, as well as receiving stolen goods.
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THE COURT: And they are pending at this time.

I was aware of that prior record, but I did not let it
come into evidence simply because whatever your verdict'was;
I want it based on the law and evidence in this courtroom,
and obviously it was. It would be my fear that the
introduction that there were two cases now pending for
burglary would prejudice the jufy against him, and I didn't
want that. I wanted him to have a fair trial, and he got
one, and you reached your verdict.

Now, let me say this to you. The people of Horry County
are in your gratitude and you have our deep appreciation.
fhere is so much violence going on in this State,
particularly this County, and so much of it is by young
people running around with guns, I'm so delighted that this
young man is not standing here before me for murder because
it could have happened.

Just this week, I've dealt with young people going to
jail for a long period of time because they had a gun. If
they hadn't have had a gun, it wouldn't have happened, and
this victim is indeed fortunate because they would have in
most circumstances have fired that weapon, and he would have
been facing life imprisonment. |

I want to thank all of you for your services. You have
my gratitude and that of the people of Horry County who are

tired of the lawlessness that's occurring every day, and your
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Sheriff's Department and County officials are moving to do
something about it as best they can.
This verdict will go to the detention center and

throughout the criminal community and will perhaps send a

- message, if you commit the crime, you do the time.

You are now excused for the night and for the week with

my gratitude. Thank you.

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE

JURY.)
THE COURT:  For the record, it's generally my policy to
let the jury hear what they didn't hear on the -- in the’

record because they will read about it in the paper in the
morning and want to know why they weren't'presented with ‘it
during the triai, and I've found it's very helpful to

jurors who now understand there's a reason for prior

- records and ﬁriqr pending records not to be in the trial .of

the éaseg
All right.‘ Ms. Livesay, anything further?
MS. LIVESAY:fl‘Your Honor, I’m‘going to ask réal quickly
if.the victims wish to be heard.
THE CdURT: Yes. They're entitled fo it.
MS. LIVESAY: No, Your Honor, they don‘t have aﬁything.
:THE COU#T: All right. Do you have anything further?
MS. LIVESAY: I'm sorry, Yéur Honor?

THE COURT: Do you have anything further?
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MS. LIVESAY: No, sir, Your Honor.
THE COURT: .Mr. Galmore, bring the Defendant around,
please.
MR. GALMORE: Your Honor, just for the record, I would

make a motion for a neéw trial and a motion for an order in
arrest of judgment. 1It's based on the‘suffiCiency of the
evidence and'the sufficiency of thefindicﬁment.'

THE COURT: . That‘will be respectfully'overruléd. The
case was tried véry well by you, but the evidence in this
éase} clearly there was a bprglary in that there was éﬁ entry

into the garage, and there's testimony that the screen door

was open .and that someone had moved furniture around in the -

 screen door, ~which is & part of the dwelling.

Those two issues standing alone was sufficient to cause -

" an ‘entry sufficient to be a crime‘without consent. In
-addition to that, there was uncontroverted his fingerprint on

that window, and there:was plenty. of -- aﬁd1then more than

that, there was the testimony qf the victim.whé said he waé‘
the one,‘and I Quite frankly wasrimpressed with the victim's
testimony.

That gun was on‘his face. I would have been more
nervous than he was, but he described everything that the man
told him'to do. When he.told him to turn around, he did it.

He gave a good description of this Defendant, identified him

at the bond hearing.
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All of these things coupled together, in my view, were
sufficient for the jury to reach the verdict they did as
finders of the facts. It;s their decision, not mine, but the
evidence was there. ’ ‘

Ms. Livesay, do you want to elaborate on what I've said?

MS. LIVESAY: I do not, Your Honor.

THE COURT:. All right.

Have the Defendant come forward. 1Is his family here?

MR. GALMORES They were here. They had to leave, Ybur
Honor.

THE COURT: Young man, the statutory laws of South
Carolina provide that one who is convicted of burglary in the
first degree must go to jail for fifteen years, could go to
jail for life.

DAYTON FRINKS, JR.: Yes sir.

THE COURT: That's how serious it is when you invade
somebody's house with intent to commit a crime without
consent,'particularly with a deadly weapon. I'm so glad that
you didn't fire that thing because you'd have been convicted
of murder.

I take no pleasure in sentencing a young eighteen year
old, but I have no recourse based on my oath of officg. The
minimum sentence provided for burglary in the first degree is
fifteen years, and given your youth, no significant prior

record, a fifteen year minimum will be the judgment of the
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Court. Thank you.
DAYTON FRINKS, JR.: Yes sir.
MR. GALMORE: Thank you, Your Honor.

(Conclusion of Transcript of Record.)
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CERTIFICATE

I, the undersigned, DIXIE COX EUBANK, Official Court
Reporter for the Fifteenth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of :Record of all the
proceedings had and evidence introduced in the’heafing of the
captioned case, relative to appeal, in thg Court of General
Sessions for Horry County, South Caroliné, on the 16th day of
May, 2013. |

I DO FURTHER CERTIFY that I am neither of kin,(counsel
nor inferest to any party hereté.
July 12, 2013 : :
W Conpsu
DIXIE COX EUBANK
CIRCUIT COURT REPORTER

FIFTEENTH JUDICIAL CIRCUIT
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STATE OF SOUTH CAROLINA) : INDICTMENT
)
COUNTY OF HORRY )

At a Court of General Sessions, convened on January 31. 2013, the Grand Jurors of Horry
County present upon their oath:

KIDNAPPING

CDR: 0095 16-03-0910

That Dayton Carando Frinks Jr did in Horry County, while acting in concert with others. on or
about November 12, 2012, unlawfully seize, confine, inveigle, decoy, kidnap, abduct or carry
_away one Elias Michacls, without authority of’ law, in violation of Section 16-03-0910, S. C.
Code of Laws, 1976, as amendcd. :

Against the peace and dignity of the State, and contrary to the statutc in such case made and
provided.
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* STATEOF SOUTH CAROLINA) " INDICTMENT
COUNTY OF HORRY )

) Al Court.ol General Sessions.convened-on January 31, 2013, the Grand Jurors-of Horry
County’present upon. their dath;, '

. BURGLARY. FIRST DEGREE

CDR: 0079 16-11:0311

That Dayton:Carando Frinks 3t did in Horry County, while-acting in concert-with others, onor
aboutNovember 12, 2012 eniér the divelling of:Elias Michaels without corisént and with the,
intent to, commit acrime therein and when in. cﬂcchm. entry orwhile' inthe dwelling.orin;
immediate flight. the entering.or remaining occurred in the nighttime, was-anmed with:a deadly
wedpu, hesor anather participant in the crime, inviolation 6 Settion 16-11-031 l(r\) >
of Laws, l*ﬁ().ﬁva.snmcndcd.

Against the peace and dignity of the State, and conirary to the statute in such’ casé made and
provided.
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NWTE OF SOUTH CAROLINA

v IN THE. COURT OF GENERAL SESSIONS
COUNTY.OF Horry T
STATE B )YS,, ( ) INDICTMENT/CASE#: 2013GS2600189
_ 'a' Dayton Cararido Frir}ksir 7 y A/WH:  MB43684 ngg{’q@
AKA: ) Date of Offense:  _11/12/2012- . e e
: ACK % Age: 19 v S.C.Code + 16-11-0311 o
'g Aot S
. ‘ )}  CDRCode#: _ 0079

N [:'l ”\CMV’YesE_] No('_] Hazmat Yes[:} No[] y o
comes now the Defendant who was CONV!CTED OF or  [JPLEADS

gma Ca) (&Q

‘in wolanon of § 160310 ug—-“-gsn of the .0 Code of Laws.,beanng)cnn Code#  fase 001—‘1

-~

0 NON-VlOLENT " VIOLENT {JSERIOUS WOST SERIOUS []Mandatory GPS(CSC D§17—25-45
"wiminor Ust.or:Lewd Act)
- p.‘ esser Inclided Offense; []D:t‘cndam Waives- Presentintrit to Grand Jury: (defendant's' mma!s).
Y. 50 7 uons or Récommendation, 0 Negonated Semence, Xl Recommendation by-the State,
: ‘SCB75159 ,
SC Bar# * Defendant. Attorney-for Deferidant SC Bar#
VHER 5.commited to the &’ State Department of Correchous, {1 County Detention Center,

foradetermmate te ! " ‘ g' days/mon ' [ under-thé: Youtbful Oﬂ‘ender Act: not to exceed . years
and/or to pay & fine ofs ] _; provided that upon the service of  _ ' days/monms/years zmd/or paymem D
of§ '3-plus costs and asscssments as. applicahle‘ the balance is suspended with proballon fot’

monﬂwyears and subject to- South Carolina Department of Prohanon, Parole and Pardon Services smndard condmons of
pmbanon, which ar¢ incorporated by reference.
% CONCURRENT or: B CONSECUTIVE 10 sentence on;.

The Defendantis to be'given. ¢redit for time served pursuant 1o S C. Code, § 24-13-40 to be calculated and appliédﬁ
the State' Départmeént of Corrections:
D The Deféridant is'to be: p!aced on the Central:Registry of Child- Abuse and Neglect pursuant to S, C Code: §17:25-135..

Pursuant to 18 U.S.C Sccuon 922, it ls nnlawfu! for g pemon convicted of a violation of Section 16-25-20 or 16-25:65 (Crlmlna!
Domestic Vto!ence Yto ship,transport.possw,or receive 8 firearm of ammunition..

SPECIAL CONDITIONS.
[JRESTITUTION: [ Deferred ] e, Walves Hearng. [ Ordered pfrup

- Total’ $____ PlUS 20% fee: __ oo 3 i — days/hours Public Service Employmem

PapmeatTemns: . ..~ . .. .. . .. . ObwinGED [J
[7 Setby SCDPPPS — _Attend Voc. Rehab:or Job Cdrg.,

= = — May serve W/E begining e
Rec:plent o e oo oo .. SubstanceAbuse Counseling [
*Fine: ' $ Random Dmg/Alcohol testing G|
§14-1-206 (Assessments T07.5%), $ Fine may be g ual, consecutive weekiyig
§ 14:1-211{A)(1) (Conv. Surcharge) $100. § pmts of § begmnmg f
§14-1-211(AX2) (DUI Surcharge)’ siop . g W P AR T

. paxd to Pubhc Defender Fund
§ 56-5:2995 (DUI Asscssmient) s12 $ ——H'_J —
§ 56:1:286(DUI Breath Test) $25 S O‘h“'r ]2 ng ENDANT - AT
Provisa 47.9 (Public DefProby 5500 S 2” e
§ 14-1-212 {Laiv Enforce. Fundmg) A$25 8 i
§ 141213 {Drug Court Surcharge), ‘$1 50‘ 3
'§ 50-21-114(BU Breath Test Fee) 50 - §
-§ 56-5-2942(J) (Vehicle Assessment) 'SAOIeai 13 e ‘(7] Appointed PD or.appointed othier counsel,
Proviso 905 (SCCIA Surcharge) $5 8 Eﬁﬁ " 5 47.12 requirés'$500 be paid to. Clerk
3%toCounty (if paid in instaliments). & : during probation.
TOTAL | L 944 .00-173.90

X YaUN * Presiding Judge

‘Dme,ﬁ)mm S “',S.‘liq/'za’lzv
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.” :

This 29" day of July, 2014

Sk Haohe

Susan B. Hackett
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 .

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



