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I. STATEMENT OF ISSUES ON APPEAL

1. DID THE TRIAL COURT ERR IN FINDING THE EASEMENT OVER THE LAKE ACCESS LOT IS
LIMITED ONLY TO INGRESS AND EGRESS OVER THE DRIVEWAY/RAMP?

2. DID THE TRIAL COURT ERR IN FINDING THAT THE RESTRICTIVE COVENANTS DO NOT
APPLY TO THE LAKE ACCESS LOT AND, THEREFORE, THE IMPROVEMENTS MAY STAY?




Il. STATEMENT OF THE CASE

On August 8, 2011, Appellant lot owners in Hilton Place Subdivision filed this declaratory
judgment, equitable and legal action to determine their easement and other rights in the "La.ke
Access Lot" depicted on their subdivision plat dated September 19, 1983, to enforce the
subdivision's restrictive covenants and to find that the Developer-Respondents committed
fraud and breached their duties to the Appellants. The Appellants appeal addresses only the
equitable‘ claims.

There are two distinct groups of Respondents: those who purchased the subject Lake
Access Lot in 2010 and are referred to as the Buyer-Respondents, and those who sold the Lake
Access Lot and are referred to as the De‘veloper-Respondents. The Respondents deny that
Appellants are entitled to an easement over the entire Lake Access Lot and believe that the
Appellants' easement is limited only to the driveway/ramp from the public road to the lake and
they claim that the Restrictions do not apply to the Lake Access Lot and that, therefore, the
Buyer-Respondents' "improvements" may stay.

This matter was tried without a jury before the Master-In-Equity ("Master") on July 20,
2013, in Lexington County, South Carolina. The Master's Order was filed on November 23,
2013, finding that the Appellants' easement over the Lake Access Lot is limited fo ingress and
egress over only the driveway/ramp, that the Appellants have no rights in any other part of the

Lake Access Lot and that the Restrictions do not apply to the Lake Access Lot and that the

improvements do not have to be moved. On November 26, 2013, Respondents' counsel served




this Order on Appellants' counsel. On December 16, 2013, Appellants served their Notice of
Appeal.
Ill. ARGUMENTS AND AUTHORITIES

A. Evidence In The Case.

The subject of this case is the Lake Access Lot, which is depicted on a plat for Hilton
| Place Subdivision ("Subdivision") filed October 3, 1983 in the RMC office for Lexington County.
~ (Pl. Ex. 3 — Separate Attach.) The plat does not show an easement over the Lake Access Lot and
it does not show that there was a driveway or ramp on the land in 1983. (R. p 210 lines 1-5)
The original Restrictions for Hilton Place Sub&ivision were recorded October 12, 1983,
and state:
It is hereby declared that the Covenants, Conditions and Restrictions herein below set .

are hereby imposed upon all lots herein designated.

2. No building, barn, outbuilding fence, gafage or structure of any kind or
alterations or additions thereto shall be erected, placed or made on any lot hereby

conveyed; . ..

4. ... Nothing shall be done or allowed and no condition or situation shall be
permitted on any said lot which shall constitute, cause or become a nuisance or
otherwise detract from the desirability of the neighborhood as a residential section.
5. No trailer, tent, shack or temporary structure shall be erected, kept, had or
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allowed at any time or any lot hereby conveyed. . ..

12. The covenants, conditions and restrictions are hereby imposed upon all those

lots shown on a plat prepared by Johnny T. Johnson & Assoc., Inc., dated September 19,

1983, later revised, and recorded in the Office of the RMC for Lexington County in Plat
Boék 194-G at Page 60.
(R. P. 107 lines 3-11.)(R. P. 361l) (emphasis added).
| Since about '1979, Déveloper-Respondent Sissy Frééman has worked as the co'rpora'te
sgcretary and office mahag-er forv'the developers. (R. P. 214 lines '9-22) She has alsb owned a
residential lotin the Su‘bdivision Sviﬁce 1988. (R. P. 216 lines 22-25)

. In 1990 Appellant Snow purchased her lot in Hilton Place Subdivision from the original

" developer. (R. P. 103 lines 2-3, R. Pp. 358-9) Her sales contract states, "Lake access lot is

available for the purchaser's use at the time of cloéing." (R. p. 104 lines 3-6, R. Pp. 358-9)

Appellant Snow understood this to mean that she would have access to the entire Lake Access

Lot at any time. She read these Restrictions when she purchased her lot. (R. p. 104 lines 7-12,

R. P. 119 lines 6-1’;"~) Appellant Snow's deed states:
Also conveyed herewith is ah easement fo:L the use and enjoyment by the lot owner and
the lot owners' immediate family to thé Lake Access Lot shown on the recorded
subdivision lot, said easenjent to be appurtenént to theland herein conveyed.

(R. P. 105 Iines>1-9, R.P. 3'60) Appellant Snow understood this to mean that she and her

immediate family would have use of the entire Lake Access Lot at any time. (R. p. 105 lines 10-
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17, R. p. 122 lines 17-20) There is no documentary evidence in this case Iimiting Appellant
Snow's or any other Appellant's rights to only the driveway/ramb portion of the Lake Access Lot
(R.P. 105 lines 18-21) and there are no doéuments that show the scope of the easement to be
confined to the driveway/ramp.

Since purchasing her lot, Snow has used the Lake Access Lot for walks (R. P. 111 lines 23-
25)

Appellant Linders' lot abuts the Lake Access Lot (R. P. 1?5 lines 8;10) and their deed
references the plat dated September 19, 1983 (R. Pb. 368-9). Appellant Linder's understanding-
was that his family was enfitled to use the entire Lake Access Lot and not onlyl thve |
(:iriveway/ramp portion. Since pur;hésing thveir lotin .1999; Appellants Linder have used the
entire Lake Access Lot for launching boats and jet skis (40-50 timeé over the years), fishing,. |
walking and picking black berries. (R. P. 127 lines 8-14)

The Buyér-Respondents',outhéuse is Ioca;ed next to Linders' lot (R. P 123 lines 12-i8; R.
P.364) and it négatively impacts Linders' property value. (R. P. 129 lines -5-9, 21-25,R. P. 130
Iines-1-3) At times when the Buyer-Reépondents throw football game or othér parties on the
Lake Access Lot, the noise from the parties disturbs the Linders. (R. P. 130 lines 16-25, R. PI. 45
lines 1-5) |

The McDaniel lot is located adjacent to the Lake Accéss Lot and her deed f;eferences the
same plat. (R. Pp. 370-2; R. P. 397) Appellant McDaniel can smell the odor of sewer from the

Lake Access Lot and its outhouse 200 ’feet away, and thé outhouse reduces the value of her
property. (R.P. 144 lines 1-15, R. P. 145 lines 2-7, R. P. 146 lines 15-24, R. P..147 lines 1-2)
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Before the outhouse was erected, there were no sewer odors —it's been only since there has
been "activity" on the Lake Access Lot by Respondents that the odor arose. (R. P. 147 lines 20-
\25, R. P. 148 lines 11-18)

The Gehlkens' deed contains a reference to the same plat. (R. P. 373-4) They and their

children and grandchildren walk around and use the Lake Access Lot to splash around in the

. water. (R. P. 151 lines 20-25, R. P. 152 lines 1-9) The Gehlkens' property value is diminished by

the outhouse. (R. P. 153 lines 24-25, R. P. 154 lines 1-13)
Appellant Kelly's deed contains a reference to the same plat and his lot is across the
streét from the Lake Access Lot. (R. P. 168 lines ‘8-15, R. P. 375) The outhouse negatively
affects the Kelly's property value. (R. P. 169 lines 24-25, R. P. 170 lines 1-5)
The Campitellas' deed refere.nces the 1983 plat. (R. Pp. 393-5) The outhouse also
diminishes their property value. (R. P. 264 lines 11-17)
At no time did the Developer-Respondents suggest to the Appellants that they form a
home owners' association and there is no maéter deed réquiring any of the lot owners to join a
home owners' association. (R. P. 165 lines 11-23; R.. p. 176 lines 1-5, R. P. 223 lines 1Q-15).
In 1992 Appellant Sissy Freem.an attended a r‘neet'ing of a proposed home owners
association whose minutes state:
We will then make plans to improve the area as our res.ources allow. Members
have expressed an interest in improving the area to make it safe for swimming
and building a play area and picnic area for the families.

(R. P. 221 lines 17-22; R. Pp. 389-90) The "common area" referred to in these minutes is the
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Lake Access Lot. (R. P. 241 lines 21- 25, R. P. 156 lines 1-4, R. Pp. 389-90)

Respondent Sissy Freeman admits that as far back as 1992 it was the original

developers' intent to form a homeowners' association and then deed to the homeowner's

, aSSociation the Lake Access Lot. (R. P. 227 lines 6-15) However, the original developer failed to
form a home owners' association. (R. P. 228 lines 10-20; R. P. 238 lines 22-25) And when years
later Appellant Campitella apbro_ached Respondent Sissy Freeman to form a homeowners
association, Freeman said she would not help vf.orm or join it. (R.P. 274 lines 18-23)

The only reason the Developer-Respondents decided to sell the Lake Access Lot w;as
because they no longer wanted to pay prbperty taxes. (R.P. 230 lines 1-8) The Developer-

| Respondenfs did not.notify the Appellants that they were going to sell the Lake Access Lot. (R.
P. 230 lines 15-19) | |

Thé Developer—Respondents"MLS Iistiné states that the Lake Access Lot is "not
buildable." (R. P. 396)

Before purchésing the Lake Access Lot in 2010, the Buyer-Respondents purchased a Iot
in the Subdivision whefe they now live. (R. P. 164 lines 24-25, R. P. 165 lines 1-3; R. P. 177 lines
21-24,R. P. 377—79) At the time they bought their residence-lot, which was a few years before
they bought fhe Lake Access Lot, the Buyer-Respondents read the Restrictions. (R. P. 181 lines.
14-24; R. Pp. 361-63) They also discussed the Restrictions with the DeveIober-Respondent's
agent, Respondent Sissy Freeman, who is a Respondent in this matter. (R. P. 181 lines 19-25, R.
P. 182 lines 1-2)

The Buyer-Respondent's sales contract for the Lake Access Lot states:
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Buyer shall have the right to cancel this agreement without penalty (to include
Areturn of earnest money) by June 30, 2010, after consultation with buyer's
attorney and/or insurance carrier regarding potential Iiability.
(R. P. 231 lines 10-25, R. P. 232 lines 1-5; R. P. 386) The "poten"cial liability" meant "whether or
not other property owners have a legal right to use that Lake Access Lot for other pu?poses." (R
P. 232 lines 22-25, R. P. 233 lines 1-7) |

‘By 2010, the Developer-R’espoﬁdents had sold all of their lots except for the Lake Access
Lot.' (R. P. 216 lines 17-21) Before selling the Lake Access Lét, therle was only a wpoden deck
next to the water off of which lot owners.would fish or tge their boa';g. (R.‘ P. 131 line 25, lR. P. |

1132 lines 1-7, R. P. 182 lines 17-25, R. P. 183 lines 1-3) Thi§ is the lot sold to Buyer-Respondents
in July 2010. (R. Pp. 380-2)

The Buyer-Respondents' survey dated Juiy 14, 2010, was preparéd ten days bgfore they -
purchAased the Lake Access Lot —the survey does“not shoW an ease‘ment Iimited to the
driveway}ramp; (Rv. P. 209 lines 5-25; R. P. 364)

The Buyer-Respondents purchased the Lake Access Lot on July 24, 2010. (R. P: 380;2)
Before purchasing the Lake Access Lot, the Buy‘ér-Respon.dents, knew about the origiﬁal
Restrictions. (R. P. 182 lines 3-8) At the closing, tﬁe Developer-Respondents informed the
Buyer-Respondent's that "those restrictions were ﬁever enforced and that they really didn't
apply" and that the Buyer-Respondents could build structures on the Lake Access Lot. (R.-P.
i82 lines 3-8, R. P. 233 lines 8-13) The Developer-Respondents ho‘w admit that the Restrictions
o apply to the Lake Access Lot (R. P. 234 Iines 11-16, R. P. 237 lines 15-18). The Buyer-
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Respondents' Lake Access Lot deed states, "'This conveyance is made subject to the easements,
conditions and restrictions of record affe'cting subject property.” (R. P. 380)

After their purchase, the Buyer-Respondents did not inform Appellant Snow or the
other Appellants that they intended to build or ;Nere beginning to build on th‘e Lake Access Lot
or that they were applying.for permits. (R.P.112 lines 13-17, R. P. 128 lines 6-11, R. P. 206
lines '7-10,VR. P. 208 lines 18-24)

Since the Buyer-Respondenfs purchased title to the Lake Access Lot in 2010, they.have
built an outhouse which can easily be seen from the public roadway (R. P. 108 lines 9-25, R. P.
109 lines 1-2; R. P. 364, 366) and which is'.'adjacent to the driveway/ramp (R. P. 109 lines 12-17,
- R.P.365), agazebo and a fire pit (R. P. 111 Iin‘es 7-19, R. Pb. 367, 409-10). There are two-

television sets which the Buyer-Respond.ent use When they throw "football"“pérties (R.P. 184
lines 15-25, R. P. 185‘Iinesv1-9) at which guests drink aIcoho"I.'(R. P. 185'|'i|;'.es 16-22) ‘
| The BQyér-Resbondents refuse tp allow Appellants or other lot Qwhers and their families
to use the gazebb, the outhouse, the docks or anything other than the driveway/ramp. (R.P.
.186 lines 13-14, R.P. 187 lines 19-22, R. P. 188 lines 11-13, R. P. 2§9 lines 17-25, R. P. 300 lines
1-4,R.P.398)
Theré are no other lots in the Subdivision witH outhouses or‘vout‘side bathrooms. (R.P.
189 lines 4-19) |
Thereis no documentary evidence limiting the easement to ingress and egress only over
the driveway/ramp. (R. P 186 lines 18-21)
If the outhouse is allowed to remain, it will negatively affect the Apbellants' property
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values. (R. P. 112 lines 18-25, R. P. 113 lines 12)
In 1999 the Developer-Respondents filed a Confirmatory Amendment to the
Restrictions. (R. P. 411-14) Although it was not mentioned in trial or offered into evidence at

trial, the Respondents claim that there is a 2013 modification/waiver of the Restrictions.

B. The Master Erred In Finding That The Easement Is Limited To The Driveway/Ramp.

1. Express Easement.

The Parties agree that Appellants have an easement over the Lake Access Lot; thus the
first question is the scope of easement. "[T]he determination of the scope of the easement is a

question in equity." Hardy v. Aiken, 369 S.C. 160, 165, 631 S.E.2d 539, 541 (2006). "On appeal

in an action in equity, the appellate court may find facts in accordance with its views of the

preponderance of the evidence." Grosshuesch v. Cramer, 367 S.C. 1, 4, 623 S.E.2d 833, 834
(2005). The appellate court may reverse a factual finding by the trial court in such cases where
the appellant satisfies the appellate court that the finding is against-the greater weight of the

evidence. Campbell v. Carr, 361 S.C. 258, 263, 603 S.E.2d 625, 627 (Ct.App. 2004).

The law is well-settled that a grantee can obtain no greater rights in real property than
were enjoyed by the grantor. Thus the Buyer-Respondents, Smith and Bell, have no greéter
rights in the Lake Access Lot than did the Developer-Respoﬁdents.

To determine the scope of an easement, there is a very simple legal test:

[T]he language of an easement determines its extent. Clear and unambiguous
language in grants of easement must be construed according to the terms
which parties have used, taken, and understood in [the] plain, ordinary, and
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popular sense.

Binkley v. Rabon Creek Watershed Conseryation Dist. Of Fountain Inn, 348 S.C. 58, 67, 558
S.E.2d 902, 907-08 (Ct.App. 2001) (citafion omitted). Thus, if the easement Ian‘gu‘age is not
ambiguous, then it must be cqnstrued according to it; terms and decided as a matter of law.
The first document that refers to the Lake Aécess Lot is thg 1983 plat which states only |
"LAKE ACCESS" on the platted lot. ('PI. Ex. 3 — Separate Attach.) There is no indication ‘on the
plat ;chat the easement is in any way limited to a spécific area on the plat and there is no
diagram or indicatioﬁ that a road or even a boat ramb existed in 1983. Thus, withoﬁt more,
" there is no limitation on the scope of the éasemént or which lot owners énjc;y it according to
the plat.
The ‘next docﬁment‘that refers' to the scope of the easement is Appe"ant Snow's deed,
“which i; signed by the original graﬁtor/developer (and includes the grantor's éhosen language
because it is "his" deed) and in cleér and‘ unambigUous terms establishés the Appellants'
easement over the entire Lake Access Lo;c: |
Also conveyed herwith (sic) is an éasement forlthe use and enjoyment by the lot
owner and the lot owners (sic) immediate family to the Lake Access Lot ;hqwn
‘on the recorded subdivision lot, said eaéement to be appurté"nant to the land
herin (sic) conveyed. |
(R. P. 360A) It does not mention which lot owners have the easement, it does not limit the
easement's scope and it does not mention a driveway or ramp. Combined with the Ianguagé in
| Appellant‘ Snow's sales. contract which the original developer also signed, "Lake Access Lot is
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available for purchaser's use at time of closing," there can be no question but that this language
is not ambiguous and that the scope of the easement is the entire Lake Access Lot and not only
the driveway/ramp area. (Further, because the other Appellants' deed references this same

plat, they all enjoy the scope of this easement. Bennett v. Investor's Title Ins. Co., 370S.S. 578,

635 S.E.Zd 649, 657 (Ct.App. 2006) ("[Tjhe purchaser of Iots'with reference to the plat of‘the
subdivision acquires every easement, privilege énd advantagé ’s_hc.)wn upon said plat. )]

- Arguendo, assuming that the language of Appellant Snow's deed is ambiguous, La_II of the
surrouﬁding circumstances svhow that the scope of the easement was intended to be the entire
Lake Access Lot:

-Snow's deed and her sales contract provide an easement for the entiré "lot";

-There is no limitation to the scope of the easéme'nt in Snow's deed or sales contract or

anywhere else;

-The developer m"ade several c'hang‘e‘s or modifications to the Restrictions over the years
~ but ‘non'e of them'meri'ti.oned the scope of the Lake Access Lof's easemént;

-Respondent Sissy Freeméﬁ - who is the original-grantor-developer's daughter and who

ran his office for decades — admifs in her deposition a.'nd at trial that the Lake Access Lot

was intended to be used as a common area fdr swimming an.d picnicking —which cannot

be done oh a 15 foot wide roadway;

-Thére is ﬁo document, anywhere, that shows that the driveway/ramp was in existence

in 1983 when the original plat and Restrictions were filed;

-The Appellants and their families have since the beginning used the entife Lake Access
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Lot for family and recreational purposes with no objections from the Developer-

Respondents; and it has remained unimproved until it was sold in 2010;

-There is no document, anywhere, that even mentions the driveway/ramp on the Lake

Access Lot until it is drawn on the July 2010 survey for the Buyer-Respondents; and

-Buyer-Respondent's survey does not show that there is an easement limited to the

driveway/ramp. |

AIthough the trial court states that the easement in question is created "only by
reference in the conveyance to a rlnap," (R. P. 9), the trial court wholly ignores the language in
Snow's deed and her sales contract whic‘h clearly states that the entire Lake Access Lot is the
éasement. Thus Appellants ﬁeed not rely "only" on the plat to establish the scope of their
easement because they héve both Snow's deed and Snow's sales contract to define its scope.

Where is the Iahguage, anyWhere, in any documént, supporting the trial court's finding
that \the. original grantor-developer intended for the easement to be limited to the |
driveway/ramp? There is none. Where is the evidence»showing that there was eve.n a
driveway or a ramp in existence in 1983? There is none.

- The trial couﬁ discusses "reasonable use" and that the scope of the easement "must be
confined strictly to the purposes for which it was granted." (R. P. 8) However, beéause the
easement was intended for the use by all lot oWners for swimming, picnicking and other
recreational activities as shown in the 1992 minutes by the pre-home owner's association and
as admitted in deposition and trial by Developer-Respondent Sissy Freeman, the only aven‘ue by
which Appellants can satisfy the purpose of the easement is if it extends over the entire Lot.
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Therefore, Appellants request that this Court find that their easement covers then
entire Lake Access Lot.

2. Easement By Implication.

"Easements may be implied by necessity, by prior use, from map or boundary

references, or from a general plan." Boyd v. Gellsouth Tel. Tel. Co., Inc., 369 S.C. 410, 633 S.e.2d

136, 139 (2006). "The intent of the parties, as shown by all the facts and circumstances under

~ which a conveyance was made, may give rise to an easement by implication." Id. at 139. Here,

the evidence reasonable viewed can reach only one conclusion — because there is absolutely no .
evidence showing that the parties inteﬁded that thé easement be limited to the
driveway/ramp, all of the evidence (above) points to the easement extending over the entire
Lake Access Lot.

C. The Master Erred In Finding That The Restrictions Did Not Apply To The Lake Access Lot.

"An action to enforce a restrictive covenant is in equity. As such, this court may view

the facts in accordance with our preponderance of the evidence." Anderson v. Buonforte, 365

S.C. 482, 617 S.E.2d 750, 753 (Ct.App. 2005)

There are two sets of Restrictions in this matter that will decide this issue. First, the
original 1983 restrictions: the title pagé states RESTRICTIONS —HILTON PLACE SUBDIVISION,
the introductory Paragraph states "the Covenants, Conditions and Restrictions hereihbelow set

out are hereby imposed upon all lots" and Paragraph 12 states:

12. The covenants, conditions and restrictions are_hereby imposed upon all those

lots shown on a plat prepared by Johnny T. Johnson & Assoc., Inc., dated September 19,

. 14




1983, later revised, and recorded in the Office of the RMC for Lexington County in Plat
Book 194-G at Page 60.
(R. P. 361).
. The first rule in construing covenants is to "ascertain and give legal effect to the parties
intentions as determined by the contract language . . . Thus, if the contract's language is clear .

~ and unambiguous the language alone determines the contréct's force and effect." Anderson v.
Buonforte, 365 S.C. 482, 617 S.E.2d 750, 757 (Ct.App. 2005) In this case, the Ia.nguage of these
Restrictions clearly and unmistaka‘b|y show that they épplied to "all lots" shown upon the 1983
plat. Therefore, the trial court erred by finding that "the plain language of the restrictions
suggests they were not intended to apply to the Lake Access" because — by the clear and
unmistakable language chosen by the original developer-grantor — the Restrictions expressly

" apply to all of the lots. (R. P. 6)

The Court ététes that neither Party provided direct authority on this issue. (R. P. 6)
However, where the language of the Restrictions are clear and unmistakable and are capable of
only one meaning, they speak for themselves: these Restrictions state that they apply to all lots
oﬁ tlhe plat and the Lake Access Lot was one of the lots on the plat. Thus there is no direct legal
authority needed. Further, the trial court's grounds for denying Appellants' position is ﬂawed:

-The trial court states that the lake access lot and the restrictions arose at the same

time, but finds that they arose for different purposes; this makes no common sense

because the only logical conclusion is that when two items arise at the same time they

are related, not unrelated (R. P. 6)

15




-The trial court stateg that applying the Restrictions to the Lake Access Lot would defeat

"the very purpose of lake access," this is error because prohibiting the building of

shacks, barns, e'tc.'on the Lake Access Lot is exactly what was intended (R. Pp. 6-7)

-The trial court states that under_ordinary easement law, the owner of the land can

"under 'Fhe proper circumstances" place a gate across the access; however, no evidence

of such‘v\circumstances exis\,t in this case and the trial court did not refer to any

"The rule of strict construction governing restrictive covenants ddes not preclude their

enforcement. -A restrictive covenant will be enforced if the covenant expresses the party's
intent or burpose and this rule will not be used to cjefeat the clear express'langua'ge of the |

coVenant. This restrictive covenant is a voluntary contract between the parties. Courts shall

enforce such covenants unless they are indefinite or contravene public policy." Cedar Cove

- Homeownérs Assoc., Inc. v DePietro, 3655.0 254, 628 S.E.2d .284, 292 (Ct.App. 2006) Because
the Iangqage in the original Restrictions wh'ich were drafted and signed by the oriéinal |
deVeIoper-grantor clearly apply to the Lake Access Lot, thé triéql court erred by finding that

, thesé Réstricti_ons do not apply to thel Lake Access Lot.

" To reach its conclusion, the Court next coﬁsiders the "application of the February 1999
Confirmatbry Amendment." (R. P.7) ThisAis erfor becﬁuse this Confirmatory applies only to
"other real property dwned by Charles S. Coleman and E.L. Stoudenmire which pther real
property was not and is not a part of Hilton Place Subdivision and which other real prope&y
was not divided into 'lots' at the time of ti;e recording of the [original] Restrictions." In other
words, the 1999 Amendmeht,in no way affects the original Restrictions appfying to the Lake
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Access Lot because the Lake Access Lot was part of Hilton Place Subdivision and was platted
into a lot.

Finally, the trial court considers "the January 2013 waiver of any restrictions relevant to
the Lake Access." (R. Pp. 7-8) This is error. First, because Respondent; did not refer to or offer
any evidence of a "January 2013 waiver" at trial, this Court cannot considier it. Second, and jﬁst
as importantly, because the Developer-Respondents sold their last lot in Hilton Place

Subdivision in 2010, they had no étanding to issue any further modifications to the restrictions

and any such January 2013 waiver is invalid as a matter of law. Queens Grant Il Horizontal

Property Regime v. Greenwood Development Corp., 382 S.C. 342, 628 S.E.2d 902 (Ct.App. 2006) .

(when a deveioper is divested of all interest in the subdivision, a reserved right to amend
restrictions is extinguished).

Therefore', because the Restrictioﬁs apply to ‘the Lake Access Lot, App'ellants request
that this Court find that the Buyer-Respondents' ihpfovements (outhouse with aséociated
waste .water lines, gaiebo, fire pit and decking) viqlafce the Restrictions and that they must be»

removed.

D. The Trial Court Erred In Finding That The Lake Access Lot Has Been Improved.
Because there is an outhouse setting by the public road which i;s located in a nice

upper-class neighborhood, the trial court erred"‘in finding that the.Lake Access Lot has been

generally improved by the outhouse and erred in finding that that the Appellants' property

values have not been harmed by the outhouse.
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V. CONCLUSION
For these reasons stated above, Appeliants request that this Court find that the scope of
the easement extends over the entire Lake Access Lot, that the Restrictions apply to the Lake
Access Lot and that the Buyer-Respondents must remove the "improverﬁents" to the Lake
Accéss Lot.

Respectfully submitted,

North Charleston, South Carolina %”‘MM

Thomas Bailey Smith
Appellants' Attorney

SMITH LAW OFFICE, INC.
2557 Ashley Phosphate Road
North Charleston, SC 29418
843-531-5396
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