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Statement of the Issues on Appeal

I.  Did the ALC improperly determine that the Appellant was not entitled to credit for
, the time spent in custody between his actual arrest in 2002 and his formal arrest in
20047 ' ‘ '

II.  Did the ALC improperly fail to apply moot analysis to the Appellant’s grievance?

III. Is SCDC entitled to hold Appellant in custody by calculating his sentence start date
pursuant to SC Code Ann Section 24-13-40 when the usage of the statutory
provision directly provokes violations of the Appellant’s 6 8" and 14"
Amendment rights under the Constitution of the United States, because the
beginning of the Appellant’s sentence should be constructed from the transmission
of the warrant and the date of his actual arrest?

Statement of the Case

This matter is before the South Carolina Court of Appeals pursuant to the Notice of Appeél filed

on July 26,2019, by Terry Smith (“Appellant”), un.inm‘ate incarcerated in the South Carolina Department
of Corrections (“Respondent” or “SCDC” or “govemment”i | Appellant appe.uls_the Final Order of the
'Honqrable HW Funderburk, Jr., dated JLnIy 22, 2019 from the South Carolina Administrative Law Court
(“ALC”), that issued from Appellént's first grievance of May 26, 2017, and second- grievance of
September 5, 2018, appealing SCDC’s miscalculation of his sentence. The gri.evzln,ce proceeds from
Respondent’s miscalculation of Appellant’s prior sentence that began in 1994, which Dep?mmemul
'misc.u.lculzuion created a judicial miscalculation of the start of Ap.pellzmt’s current sentences.

In its Ordgr, the ALC found that substantial evidence supported the Depuﬁment’s calculation of
Appellant’s sentences and concluded that they resulted from a proper application of law, but in support of
this conclusion decided that the end-date of Appellant’s 1994 sentences had no bearing on the start-date
of Appellant’s 2006‘ ;enlehces, and further that any determination of the proper calculation of the 1994
sentences was mool—sin_cc the time had already been served out.

Both these preparatory conclusions, and consequently the final conclusion, are flawed.
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s
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I. DID THE ALC IMPROP_E'RLY DETERMINE THAT THE APPELLANT WAS NOT ENTITLED .
TO CREDIT FOR THE TIME SPENT IN CUSTODY BETWEEN HIS ACTUAL ARREST IN
2002 AND HIS FORMAL ARREST IN 20047

"The State delayed‘prosec'ution until 2006 despite having t'h‘e' Appellant in custody conti.nuéusl‘y
_béginning in July 2 002, and relied_'on SC Code Ann § 24-13-40 to apply a sentencé start-date beginning in
2006 (relying, plainly, on fhe Department—calcuIat‘ed‘ end-date of Appellant’s 1994 sentences.)
| Consequently, the supposed end-date of Appellantjs,pridr sentences Hud direct consequence 0'1.1 the start-
date of his current sentences.  The ALC’s determination that these were unconnected is plainly
erroneous.
The Appellant was sentencea toi»concurrem service on his '2006 sentences at his sentencing in
- 2006, and this would include concurrent with whatever olhe‘r sentenceé he was serving at the time rl_z.at the.
sentence should have legally begun. The Department’s miscalculation of 1994 seﬁtence purolé credits
would mean that the Appellant’s sentences would overlap, not abut, if properly calculated and sentenced.
Time spent on parole must b¢_cznlculalcd as time served, see Sanders v M(';(,‘D({II‘Q(III; 135 SE 2d 836
(1964); and all time spent confined must be counted as time served based upon Robinson v State, 495 SE .
2d 433 (1998): “[while] a convict is subj‘ccl, to a South Curolinu detainer, he i)s constructively in South
Carolina custody. As ukresull, zl-c.onvicl will receive credit for liﬁ)c speit in another jurisdiction while
subject-to a South Carolina detainer.”
The Dcpurlnﬂcnl outlines the sequence of cvents as follows: On August 2, 2000, Sl-nilh was
l'chil:\"Cd on parole. On May 2, 2002, Smilh‘ubscondcd from parole and a warrant was issued for his
arrest.  On January l;/, 2004, Smith- was urrcsl‘cd. On March 1,°2004, Smith's parole was officially

revoked. But in fact, Smith was arrested on July 13, 2002, and Spartanburg faw enforcement was duly



notified and transmitted a hold on the robbery warrants that were belatedly tried in 2006. [See Fax Sheet,
NRPS;lFinge.rprint Identification, NRPS; and NRPS Vehicle Report.] The ALC’s order in this matter

| cl.earvly‘depe_nds upon this not-so-subtle misstatement df mz&erial fact.
Since the Appellant was in fact ’entit]ed, in one form orﬁanother, to the time cpnfiped between
2002 and 2004, this‘time cannot be discounted in the sentence calcul_ation of t:he' 1994 sentences, and

consequently will determine the proper sentence start-date for the 2006 sentences. The ALC’s conclusion .

in this matter was erroneous.

II.  DID THE ALC IMPROPERLY FAIL TO APPLY MOOT ANALYSIS TO THE APPELLANT’S
GRIEVANCE? ' -

Moot analysis is proper in any situation where a misapplication of law is c‘zlpable Of repetition but
simply evades review. See Curtis v State, 345 SC 557, 549 SE 2d 591 (2001). In this case, the
Department miscalculated Appellant’s sentence credits (-)n his 1994 sentences, ‘bul the ALC did nél call
proper attention to that matter, instead hoIding that t.he matter was irrelevant in the Appellant’s case since
. tﬁe time had already been served.

But thé full and proper duty éf the ALC»in such a matter is to provide clear guideline for the
Department in the ‘event of a future occurrence; and, the instant Appellant, while he might have been
improperly deprived of liberty on the 1994 sentences, still has the potential for redress of lh.ul lost liberty
in the currcni; 2006, senlencés. Such a Iibcrly interest 1\ vital llo the citizen concerned, while the State
Suﬂ'ers no actual deprivation if thé liberty ('rm-n the I9‘94 sentences is restored from lﬁc 2006 sentences.

Consequently, the matter'is not fully moot, because restorable liberty remains in the offing.



III. Is SCDC ENTITLED TO HOLD APPELLANT IN CUSTODY BY CALCULATING HIS
SENTENCE START DATE PURSUANT TO SC CODE ANN SECTION 24-13-40 WHEN THE
USAGE OF THE STATUTORY PROVISION DIRECTLY PROVOKES VIOLATIONS OF THE
APPELLANT’S' 6", 8", AND 14" AMENDMENT RIGHTS UNDER THE CONSTITUTION .
OF THE UNITED STATES, BECAUSE THE BEGINNING OF THE APPELLANT’S SENTENCE
_ -~ SHOULD BE CONSTRUCTED FROM THE TRANSMISSION OF THE WARRANT AND THE
DATE OF HIS ACTUAL ARREST?. '

Additionally, the Appellént was arrestéd in July 2002 in consequence of the warrants issued for
his parole revocatiqn and crimes~alieged in‘200'2, and so any calculation of his time served must spring:
frém the transmission of the warrant to the Canadian authorities—not the formal service of warrant and
arrest that was delayed until thé Appe]laﬁt returned to South Carolina in 2004. See Blakeney v State, 339
SC 86, 529 SE 2d 9. -

" Spartanburg authorities notified Canadian authorities of the South Carolina warrants in July 2002,

see above, and so the formal arrest in 2004 was of no consequence to the determination of the beginning

of confinement. Blakeney is firmly establisied South Carolina precedent that the government here seeks

to upend by an unconstitutional usage supposedly allowed by §24-13-40—a peculiar treatment reserved
only for prisoners, which would be a violation of the Equal Protection Clause in any event.
The Appellant’s 2006 sentences should have a start-date beginning in July 2002, and this proper

application of law would render the rest of the matter irrelevant, as it would consume-the sentence

calculation within its outcome.

Conclusion

WHE‘REFORE., the Appclluﬁl ls cn.'li‘llcd to full redress from a gross miscurriugc'ofjus.licc that
springs from the government’s deliberate misconduct. “Prisoners remain citizens, and live ul.;o under the
protection of the Constitution and the laws.™ See Wolff v McDonnell, 418 US 539 (1974) at 111 The
Appellant respectfully requests that the Court gr-zml the following relief: |

1. Order costs plus one dollar compcnﬁs‘ul‘oi'y damages for the Appellant,

3. A Declaratory Order to force the Respondent to cease calculating sentences from - the
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sentencing-date of a latterly-imposed sente‘nc.e, inviolation of the constitutional rights of the citi'zen‘s.

| '4. Order the Réspondent to compute the s'ente‘nce start-date fo;‘ Appellant’s 2002 warrants to -
begin at his .2002 arrest,. despite thét the government failed, in violation of the Sixth, Eighth, and
Fourteenth Amendments, to pros‘ecutel: thosé charges until 2006.

5. Provide such other and further relief that this Court may deem just and proper.

Respectfully Submitted,

September 26, 2019 ‘ S/Qam_q Srv‘ 'QHN
Bishopville, SC o Terry Smith 160785 F4B 1239 Pro Se
C : - ~ Lee Correctional Institution
- 990 Wisacky Highway
Bishopville SC 29010
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The undersigned hereby certifies that on September 26, 2019, true and correct copies of the Initial
Brief of Appellant and Designation of Matter to be Included in the Record on Appeal were served by
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Ms. Annie Laurie Rumler, Esquire
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SC Dept of Corrections
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Columbia SC 29221
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Clerk, South Carolina Court of Appeals
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