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| STATEMENT OF ISSUES ON APPEAL
| L.
. Whether the trial eonrt erred Tn admitting the testimony of a psychologist who
‘testified that the complainant suffered from post-traumatic stress disorder where this
evidence Waé irrelevant and only served to irnproperly bolster the complainant’s credibility?
| 2. i

| Whether the trial\court erred in admitting the report of a forensic interviewer, and
alternatively, whether admission of the unredacted portions of the report constituted an
impreper bolstering of the compiainant’s credibility?

| 3.

Whether .the trial court imptoperly limited cross-examination of the defendant’s ex-
wife by ruliné that threatening communications She made to the defendant for challenging
jurisdi(:tion in their- divorce would open the door to Rule 404(b) evidence previously ruled
:inadmiss‘ible?

| 4.

Whether the trial court erred in teﬁJSing to charge that evidence of good character

’ alone may ereate reasonable doubt'é ‘ |
5.
: Wnethet the . trial judge erred in tolling appellant’s probation until appellant

completes a sexual abuse program?



’ - .- STATEMENT OF THE CASE

Appellant was indicted in Charleston Codnty for two counts of second degree
criminal sexual conduct with a minor and one count of lewd act on a minor. On July 9 — 15,
- 2012, appellarit was tried béfore;the Honorable J.C. Nicholson and a jury. R. 1. Elizabéth
Gordon represented the State. R. 1. Andrew Savage represented appellant. R. 1. The jury
convicted appellant on all three counts. R. 829, 1. 3 - 21. | The court deferred sentencing.
R. 833, 1. .24 —838, 1. 13. On February 26, 2013, appellant filed a motion for a new trial. R.
875 (Motion for New Trial; Memérandum in Support of Motion for New Trial). On March
4, 2013, a sentencing hearing was held before Judge Nichblson. R. 841. The trial court
again deferred sentencing and the defendant waived his presence. R. 872, 1. 8 — 873, 1. 12

.On March 12, 2013, Judge Nicholson signed lthe sentencing sheeté. R. 946 - 948.
He sentenced appellg.nt to concurrent terms of fifteen years’ impr-i“sonment on tﬁe criminal
sexual conduct charges and a consecutiv‘e fifteen year sentence on the lewd act charge which
was suspended upon the service of five years’ probatibn. R. 946 — 948. Judge Nicholson |
wrote on the sentencing sheets that appellant’s probation would be tolled until he completed
a séxual abuse program. R. 946 — 94;8. On March 22,2013, fhe trial court denied appellé.nt’s

" motion for a new trial. R. 891. Appellant timely filed and served a notice of appeal and this

appeal follows.



STATEMENT OF FACTS

Introduction

- Four main fact Witnesses testified in this child sex abuse case. The defendant, Erick
'Arroyo (“Arroyo”), a decorated retired Naval officer, testified in his own defense and
unequivééally denied abusing the cdmplainapt. R. 711, 1. 15 — 712, 1. 15. The State célled
the complainanf A(“Minor”),vwho Was sixteen years old at the time of trial and had been
treateci for psyéhia’&ic illﬁesség befor‘e the alleged abuse. R.\ 68,1.2-3. R.252,1 10 -
353; 1, 20. .Th'e Stéte also called Arrdyo’é wife, Joyce Arroyo (“J éyce”) who was suing him
for diyorée and Minor’s mother, ‘Melina Arroyo (“Melina”), who had been previously
ﬁoépi@ized for a psy(_:hiéltric illness, had two of her boyfriends arrested, and had social
services involvement regarding Minor. R."v590, II.1-2. R.212,11.7—-14. R.230,1. 21 —
232, 1. 4. R 234, 1. 9 - 16; R..2'1‘0, 1. 12 - 20. R. 251, 1. 23 — 352, 1. 9. These three
witnesses contradicted. each otﬁer regarding significant details of the alleged gbuse.‘
>Compare R. 108, 1. 7-21and R. 122, 1. 22 -226,1.6 (Minor’s descriptions) with R. 215,
119 - 31‘6, 1L 14 (MeZiﬁa s description) and R. 592, 1. 14 — 598, 11. 7 (Joyces description).
vNo. physical evid‘encerf aﬁuse was introduced. But for the trial court’s errors, including two
dealing with the State’s expért witnesses who were used to bolster Minor’s credibility,
Arroyé would not have been convicted.

Melina and Minor Move in With the Arroyos

Minor was the oldest of Melina’s three children. Minor had a tumultuous
upbn'ngingf Her mother, Melina, was hospitalized for a psychiatric illness. R. 212, 11. 7 —
" 14. Melina was bipolar and suffered from depression that sometimes prevented her from

getting out of bed. R. 256, 11. 15— 19. R. 258, 1L. 14 - 16. Melina’s former husband was an
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alcoholic."'R'. 258,1.17-259,1. 6. Minor observed violence in her home. R. 213,1. 8 - 18.
“She had been caught looking at pornography. R.237,1.24-239,1.19. R.265,1.2 266, 1.
.7‘ Melina hadltwoof her own boyfriends arrested. R. 230, 1. 21 - 232, 1.9. R.234,11. 4 - -
" 16. Mmor was treated for psychiatric problems before any alleged abuse occurred. R 235,
L l(l - 2_5‘.VTSo'c,ial serviees had been involved with the family. R. 25 1,1.23 -252, l. 9.
| :.Melina' and 'her children moved to Charleston from Florida because Arroyo lived in
Charleston' and Melina considered Arroyo “like a father.” R. 148,1.7 — 149, 1. 14. Melina
Was Arroyo’s stepsister. R. 55511 17 - 19. Arroyo was a retired naval flight officer, an
engineer, and a medal w1nn1ng combat veteran. R. 704, 1. 20 25. Arroyo recelved a
Bronze Star for his service in Afghamstan R. 608, 11. 22 — 24.
Mehna lost her _]ob after movmg to Charleston. R. 149, 1. 17 — 21. She was
collectlng unemployment R. 150 11 4 - 6. Arroyo had extra room in his house because his
: daughters were away at college. R. 149, 1. 22 — 150, 1. 3. Despite warnings from people
‘against lettlng Melma move into the1r home, Melina and her. daughters moved in with the
o .Arroyos during the summer of 2008. R. 150, 1l. 19 - 25. R. 609, 1l. 12 — 18. Living there

were Arroyo ‘his w1fe Joyce, Melina, Minor, and Melina’s two younger children.

The Abuse Allegations
:Minor did not tell anyone of the alleged abuse until after being dramatically
' 'confronted by Melina. This confrontation occurred after Melina and her children had
- ' moved out of Arroyo s house, but returned to watch an evemng football game. R. 157, ll 3
-23. Mehna had two alcohohc beverages and then fell asleep on a couch in the liVing room .

after dinner. R. 158,1.9-160, 1. 15. Melina described what happened next:



The next thing I remember after falling. asleep on the couch, I felt very cold,
'freezing, but my body was sweaty. I remember something touching me and
telling me, wake up, wake up. You.need to wake up now.

Q. Like somebody physically touching you to wake up?
- A. Idon’t know.‘ Like God, like some big hands on my body like telling
me, you need to wake up. And then I woke up and opened my eyes. When I
.open my eyes, I see my brother leaning on my daughter like with his face on
" her chest and her boobs and her head. I saw him, I saw him.

| R. 161, 1l. 6 - 16. Her two younger children were Val.s0 in the room. R. 218, 1l. 15 - 17.

""" Minor was laying on her back. R. 218," 1. 5—6. Arroyo was lying on top of Minor. R. 219,

1. 19 — 20. Arroyo “rolled over the couch” and appeared to be looking for something. R.
219,124 . |

At trial, Minor déscribed this incident quite Idifferenﬂy. Minor said she was laying
on the couch c&qed/by a blanket. R. 123,.1l. 10 — 13. Arroyo was sténding over her. R:
.l . .123, 1. 20 —-124,1 10 Minor said Athat Arroyo was “[s]tanding totally straight up.” R. 124,
1. 13. Minor’s clothes were on, but Arroyo’s pants were unzipped. R. 125,11. 8 = 9. Minor
said Anb;'q “was trying to make rﬁé touch his penis.” R. 124, 1. 21 — 22. Arroyo told
Minor “to like pﬁt i'lis'hand on — my hand on his penis. And I didn’t want to mdve it, and I
just laid it there” R. 126,11, 1 - 3,

Mélina gatheréd her cliild-fen, 1eft the house, and drove to the Mt. Pleasant Police
Depaﬁﬁent. R 161, 1. 19— 163, 1. 7. 'Oﬁ the drive to the station, Minor denied anything
happened. R. 163, IL. 8 — 20. Melina was mad. R. 163, 1L 17 18, She cursed at her
daughtér. R. 163, 11 A18 ~20. Melina wa's screaming. R. 164, 11. 7— 11. Melina described

minor as “scared” and “crying.”, R. 164, 1. 7— 11. Minor then told Melina that Arroyo had

touched her breast. R. 164,11. 14 —17. Melina testified about how she reacted:
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| kept telhng her you need to tell me more. I told her, if you don’t tell me
B -anything, ’'m’ going to put you through a lie detector test in the pohce
"'”'departrnent and it will be very embarrassing for people that don t know you
" to hear all this stuff. But.here I am, your mother. And if I cannot help you, .
protect you, how we going to get through this. So when we parked there at
‘the police. department she actually realized that I was berng serious. And
~ then she started telhng me a bunch of stuff. -

‘.R 165 ll 9 - 18 Melina got out of her car and was “out of my mmd I was yelling and

' screamlng i R 165 ll 19-21. The pohce did nothmg that evemng and Mehna went to her

SR boyﬁrend’s house one of the men she later had arrested. R 166, 1. 5 - 8. R. 234,11.4—16.

"Thls boyfnend tucked Mmor into bed. that evemng R l 18, 1. 12 -119,L 1.

The next. mommg, Detective M1chelle Bacon (“Bacon”) contacted Mehna R. 500,

B L 3 =11 Detectlve Bacon scheduled a forens1c 1nterv1ew for Minor. R.500, 1. 3 — 16.. .

Dur1ng the 1nterv1ew ManI‘ s or1g1nal allegation that Arroyo “touched her breast

‘ metastasrzed into ongomg sexual abuse. by Arroyo R 501, 1l 20 23 After attendmg

_’ A, therapy, Mll’lOI' then claimed penile penetratlon R 264, 11. 4-17. At tr1al Minor alleged

that she and Arroyo had sex multrple times.

~

One of the spec1ﬁc allegatlons 1nvolved Joyce ‘One n1ght Minor and Arroyo were
- in hlS garage R 106, 1. 23 - 108, 1 6. M1nor said Arroyo “had his pants down and his
tp_ems( out.”, R ~108,_ 1.7 - 10. Arroyo ] pants were down to “Just below his waist.” R. l33,
L 23,—"25; . The lights were on. R. 1015, 1. 18 —.25. Minor’s pants were not all the :way -
" ,'down. but Arroyo was trying to take them off R »108 1. 7 ¥~2l .‘ Her zipper was undone |

R 133 ll 12 15. She was standing. R 108 L17-18. Arroyo was try1ng to penetrate her

| w1th hlS pems ‘R. 108 1. 19 -21. At this pomt Joyce walked into the garage. R 134,11 1-

- 8 She started 21pp1ng up her pants and Arroyo walked to the freezer R.134,11. 1 - l6



| o+ In dece’s version, the “lights Were not én.” R. 592, 1l. 14 — 16. Arroyo did not
have his -pants “uﬁbuttoned in any way or in any fashion.” R. 593, 1l. 14 — 16. Joyce
A.afﬁm.led that she Was “‘sure of that.” R. 593,1l. 17 - 18. Joyce did not turn on the light. R.
596, 11. 2 — 6. Joyce had a clear view of Arroyo. R. 598, 1l. 1 — 7. Joyce claimed that she
could see"thro'ljléh a crack of the refrigerator-door and-saw Minor zip up her pants. R. 560,
11-,14‘21- o | |
jArroyo_ ._denied that anything untoward was happening. R. 560, 1. 25 _ 562, 1. 12.
Joyc;,e .We.nt uto 'Minor’s room and éskedlher “if anything was going on between hér and
' [Arroyb], and she deniéd it. She' said, no.” R. 584, 11. 6 — 18. That night, Joyce did not tell
Melina »wha't she saW. R. 562, 1. 4 — 12. Joyce instead went to Texas to visit family. R.
584, 11. 19 — 25. She later came baék to South Carolina and made an attempt to reconcile
with Arroyo. R. 584,1.19-585,1.2. -
| -Duﬁng‘ the separation; Joyce wrote ‘a‘ ietter on Arroyo’s behalf to help him obtain a
bond. R. 587,19 ~19. Joyce wrote that théy were separated due to problems “with my
. husband’s sister, Melina, who fled to South Carolina from Florida threatening to commit
suic'ide'v due to an abusive relatiénship \.zvith é man she left, the husband [sic] .of her two
children.” R. 6.09’ 1L 3 — 11. She wrote that Arroyo was f‘a well-respected reti;ed‘ navalN
ofﬁcer;”- R. ‘_609, 11; 12— 18. Joyce stated in the letter that she was sad that their dream of
| retiring“ in Moﬁnt Pléas’ant “would not come true due to a person that we took into our home
and éaped for even when others warned us against it.” R. 609, 11. 12 - 18.
| "Defen'se céunsel‘ihtended to impeach Joyce for bids »with communications shé made
to Arroyo aﬂef he successfully contested jurisdiction in a divorce proceeding Joyce‘ﬁfed.in

Texas. R.'§72’, 1. 11 =580, 11. 6. R. 896. The Texas action was dismissed and J oyce had to

\
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. ﬁ\le for divorce in South Carolina. R 572, 1. 11 — 580, 1. 6. R. 896. Joyce left Arroyo a
Vivoicemail stating:

~You got your jurisdiction over there in South Carolina, at least temporarily
because I will appeal because I have the right to fight you here in Texas. But
if you want to fight there in South Carolina, that is going to .be the worst
thing that you could hayé done for your case because I will make everything
and blow it up so badly over there in South Carolina that you are going to
“wish that you never, never crossed paths with me. '

R. 896. On April 15, 2011, Joyce sent Arroyo an email stating:

I'll contact the Newspaper there in ‘Charleston tomorrow to discuss with
them doing a story on predltors in your own backyard...... I think this
jurisdiction thing needs some light shined on it

R. 896. On May 26, 2011, Joyce sent Arroyo another email stating:

Funny how when I sent you the below email you responded quickly. But
“when I sent you an email recently requesting the agreement you are quiet.
That’s okay You will have a surprise waiting for you very soon. What is
the saying “don’t bend over to get the soap” just stay dirty... . it will be safer
than having to watch your backside. This will be my last correspondence till
you receive the divorce papers when you are in prison, unless the judge will
"sign off on them at your trial? See you in August at the trial... At least that
s what the solicitor is stating?

R. 896.
The court had previously ruled under State v. Lyle, 125 S.C. 406, 118 S.E. 803
(1923) that twenty-year-old allegation of sexual abuse by another child was in\admissible.

R. 577, 11. 12 ~ 17. The trial judge then ruled that if Arroyo impeached Joyce with these

' . commumcatlons it would open the door to the 1nadrn1551ble Lyle evidence. R. 577,1. 18 -

578, 1 14
Earher in the trial, Joyce twice attempted to testify during direct examination ‘about
the 1nadm1551ble Lyle ev1dence R. 561, 11. 10 — 18. R. 564, 1. 3 —4. During an in-camera

8



discuSsion, becé herself argued with the trial judge that the Lyle evidence needed to be
admittéd. R. 564, 1. 5 - 571, 1. 25. Judge Nicholson had to forcefully instruct Joyce not tc;
mention the L_yl_e evidence and after she continued to argue §vith‘ him, had to threaten her
wich “conseqﬁences’_’ and directed the solicitor to further instruct her off-fhe-record. R. 570,
1.2 -571, l.v 25. After the Court’s ruling on opening the door to the Lyle evidence, Arroyo
,' did no‘lc ﬁse the cdmmunications to impeach Joyce, objected to the court’s ruling, and
, proﬂ‘ereAd‘the. cofnmunications in the divorce pleadiﬁgs and made them a court’s exhibit. R.
578, 1.  15 - 580, 1. 6 R. 896.

‘ | Mino_r: did ﬁot testify regarding‘any description of Arroyo’s unusual penis. Melina,
nor any voif the police witnesses, nor any of the three expert witnesses the State called to
bolste.rA Minof’s credibili_ty testiﬁed that Minor told them Arroyo had an unusual penis.
Arfoyo }vrlad surgery én his penis when he was approximately sixteen. R. 715, 1. 24 - 25.
The'suiger}; gaused scars on the head of his penis that Arroyo said were easily visible. R.
715,1. 10 f716’ 1. 4. His penis also has an unusual discoloration and pigmentation problem
Awhjchihe 'deécﬁbed as “speckled, mottled.” R. 715, 1. 5—716, 1. 10. The “blotches” cover
the entire penisl. R. 716, 1. 8 — 10. The discolorations -and scarring was sufficiently

, noticeable that people in the Navy made fun of Arroyo in the showers. R. 714, II. 23 ~25.
. Trial counsel wanted to have Arroyo show his penis to the jury during surrebuttal, but the
trial ju‘dge refused to allbw it. R. 760, 1. 4 — 18. Even though these discolorétions were so
distinctiveiand' easily visible to other males who only showered with Arroyo, Minor never -
mentioned them. ThlS was despite thefac;t that, if her allegations were true, she would have
seen these -distinvguishing characteristics and describing them would have been an easy way

- to prove theffruth of her allegations.



ARGUMENT

1.

" The trial court erred in admitting the testimony of a psychologist who testified that

the complainant suffered from post-traumatic stress disorder where this evidence was

irrelevant and only served to iAmproperlvaolster the ?omnlainant’s credibilitv.

.:Prioi'.to trial, Arroyo moved in - limine to exclude ‘the testimbny of Dr. Maria
Steenkamp".‘ R. 892 (Motion in Limine to Exclude fhe Testirﬁony of Maria Steenkamp)..
Arroyo cit-ed' Ruleé 702, 401, aﬁd 403 of the South Carolina Rules of Evidence. R. 892
(Motion in Limihe'to Ex&;lude the Testimony of Maria Steenkamp). The court heard Dr.
Steenkamp’s testimony in-camera. R.299,1.5—-7. Dr. Steeﬁkamp tfeated veterans and Had
only seen eight child patients for sexual abuse. R. 323, L. 21-324,1. 1. Despite this lack of
experié_ncé with childrén, the State offered her as an expert on “the effects of trauma” and
: : the court indicated it wéiﬂd qualify hc;r as such. R.296,11: 14—17. R.335,1.5-7.

: Ihe' iﬁ-carﬁera examination cohtinued and Dr. vSteenkamp revealed she would testify
that she;.'.t(reatvéd Miﬁof,for post-&aitﬁhaﬁc stress disorder (“PTSD”) following the alleged
abuse.v:, R. 340, 1. 1 — 341, 1. 22. After this examination, Arroyo o'bjected to her entire
testimony. {R; 350, 1. 23 — 351, 1. 18. Defense counsel argued fhat her testimony was

irrelevant eXcept to “bolster the testimony of Minor.” R. 350, 1. 23 — 351, 1. 18. He further

argued that it-was “a back door way” of bolstering Minor’s credibility by stating that she

diéghosed her with PTSD. R. 350, 1. 23 — 351, 1. 18. Trial counsel cited State v. McKerley,
397 8.C. 461, 725 S.E.2d 139 (Ct. App. 2012)_ (State’s Pet. Cert. WithdraWn October 17,
| 2012) ‘and‘ argued that, based on McKerley, it was “impermissible to do an end-run

around the bolstering.” R. 353, Il. 6 — 25. The trial court denied the motion and cited

10



_ McKerley in its reasoning. R..354‘;, 1. 20 — 356, 1. 24. Foilowing the close of the State’s
: 'case, Ai’royo rénéWe'_d this motioﬁ and;aske'ci to strike Dr. Sfeenkarrip’s testimony because
of improper bolsfering and relevaﬁcy. R. 665, 1. 1 — 666, 1. 1. The trial court again
- _denied the motién. R. 666, 1. 2 -3.

‘When Dr:. Steenkamp testified before the jury, she stated that Minor was referred

to her“‘to do an ésséSsment for trauma related 'sy‘mptoms given alleged child sexual
. abuse.” R 364, ll.‘ 10 — 14. When aéked “the result of the assessment,” Dr. Steenkamp
- stated, ~“The:assvessment revealed a diagnosis of post-traumatic stress disorder, and we
- recomﬂlended'thaf she receive therapy inr our clinic.” R. 364, 11. 15 —18.

After beihg asked to expléin PTSD, Dr. Steenkamp told the jtiry it “develops after
someoné has experiénced a traumatic event” and used “being raped” as an example. R.
.) 364, 11 19‘—. 25. S'he_desc.ribed ttheve‘ “clusters” of symptoms. R. 364, 1.‘1 —366,1. 1. She
said Minox had sympfoms in each cluster and described Minor’s symptoms. R. 366, 11. 6
-17. | ) .

: The solicitor also directly linked the diagnosis Qf PTSD to the alleged abuse. R.

: 366, 1. 24 — 368, 1. 6. She said“ther'ell-qas to be first a traurha” to which Dr. Steenkamp

'A afﬁrrhativély responded. R. 366, 11. 24 - 25 She had Dr. Steenkamp rule out other past.

traumas in Minor’s life as the séurce of her PTSD. R. 367, 1. 4 — 18. Dr. Steenkamp

said “what we do'with a diagnosis of PTSD is that we tie each diagnosis to a specific
| ;[rgumaific é\‘feht.” R. 367; 1. 13 — 16. The following exchange then occurred:

Q. And what was her diagnosis and her treatment with you, related to her
treatment with you? .

- A. Related to her treatment with me was PTSD due to child sexual
" abuse. ’ '

11



i
Q. Arid how did you tie the sexual abuse to her current PTSD diagnosis?

A. You typically look, for example, at the re-experiencing symptoms. So
‘what is it that they’re having nightmares about it? What is it? You know,
what are the bad memories that keep popping into their mind? In this
‘case, it was the child sexual abuse.

Q. Based on her diagnosis whgt was your recommendation?
A. We récommended trauma-focused therapy.
R. 37,1 19- 368, 1. 6 (emphasis added)
| Thé 'abqvg testimony was irre;levant and improperly Bolstered Minpr’s credibility. It
is irnbossible to construe Dr. Steenkamp’.s diagnosis as anything other than she believed the

child’s testimony regarding the abuse and believed it caused PTSD. As such, it is

* indistinguishable from the current line of cases from this Court and the Supreme Court

. finding such testimo’ny inadmissible. See State v. Kromah, 401 S.C. 340, 737 S.E.2d 490

. (2013); State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011); State v. McKerley, 397

. S.C. 461, 725 S.E.2d 139 (Ct. App. 2012)' (State’s Pet. Cert. Withdrawn October 17,

--2012). State v. Whitner, 399 S.C. 547, 732 S.E.2d 861 (2012); see also State v. Douglas,

380 SC 499, 671 S.E.Zd 606 (2009) (holding there is no need to qualify a foreﬁsic |

interviewer as an expert and Pléicones, J.,( qallirig forensic interviewers “human ‘truth
detectors’” in dissent). 7

| In mh, a forensic interviewer was qﬁaliﬁed as 'an expert witness. Discussing

the qua]_iﬁcation of the forensic interviewer in Kromah, the Supreme Court said, “[We state

" today thaf[ wev can'envision no circumstancen Where [a forensic interviewer’s] qualification as.

an expert at trial would. be apbropﬁate.” Id. at 357, n.'57, 737 S.E.2d at 499 n.5. In:

McKerley, there was no other way “to interpret the interviewer’s testimony other than as
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»her opinion that the victim was telling the truth.” McKerley at 465, 725 S.E.2d at 142.
" The ’McKerley in‘terviewer used her testimony regarding the work of forensic
i.nterviewers‘es a trojari horse to‘ lead the jury to her inevitable, “expert” conclusion that
‘the victim-told the truth about the. abuse. I_d_ The McKerley coilrr gave numerous
‘examples of improper statements made by the interviewer. Id. at 142-43, 725 S.E.2d at
s6566.
| 'VJu‘s_t as in McKerley, Dr. Steenkamp’s diagnesis cannot be interpreted as having
any function other than providing an expert opinion to the jury on whether Minor was
te_lling»the trutﬁ. See_also, Jenninge at '4‘82-83,\716 S.E.2d at 95-96 (Kittredge, J.,
concurring, ’criticivzing» the “State’s regrettable desire to admit patently inadmissrble
'evi.denee.’f)._ “The purpose of [this kind of] testimony is to convince the jury that the

interview was done properly, thus bolstering the child’s credibility.” John E. B. Myers,

Expert Testrmorrv in Child Sexual Abuse Litigation: Consensus arrd Confusion, 14 U.C.
Davis J. Juv. L. &.Pol’y 1, 55 (2010). “[A]llowing the prosecution to offer expert
testimony during t}re state’s case-in-chief violates the rule that a party .mary not bolster trle
eredibility of its own witnesses unleés_credibility is attacked.” Id. at 55-56. “Any

testimony beyond that, especially expert testimony, is improper bolstering and is unfair to

| the de‘fendan .”V Id.; see also Ricﬁardson v. State, 43 A.3d 906, 910-11 (Del. 2012)
(reversing becalise of admrssiori of opinion testimony from a forensic interviewer staﬁng '
tha‘r 't}reir “sole role” was to authenticate the recording of the interview and anything
further consritrlted ,-impermissible bolstering). r

Dr. ”Steenkamp’s testimony was also irrelevant. SCRE 401. She was not a fact

witness. She was not a crime scene expert. Her only knowledge of the case was based
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. on hearsay. Her only interaction with the case was after the alleged crime occurred. The
; treating psychiatrist of a victim of armed robbery would not be allowed to testify that the
Avictim had PTSD as a result of the robbery. It would be irrelevant. See, e.g, State v.
Bennett, 369 S.C. 2‘1 9, 632 S.E.2d 281 (é006) (discussing that victim impact evidence is
“only allowéd during the senteﬁcing phase of a capital trial). Such evidence is just as
’irrélevant in a child sex case. T he-admission of this testimony in this case, where no
physicalr evidénce was introduééd and the jury’s decision depended upon the child’s
credibility, was ‘prejudicié:tl error that requires reversal.

2.

The trial court erred in admitting the report of a forensic interviewer. and

alternatively. the admission of the medacted portions of the report constituted an improper

: bolstering of the complainant’s credibility.

Thé'third of the State’s three expert witnesses to testify was Dr. Donald Elsey
‘ (“Ellse‘y”).' Dr Elsey conducted the forensic ihte&iew of Minor. Arroyo moved pre-trial to
‘ e).cclud'e his testimony. R. 893 (Amended Motion in Limine to Exclude the Testimony of
Donald (Don) Elsey)‘. 'Afroyo renéwed this motion before Elsey’s teétimony, stating that.he
objected to “the nature of his testimony.” R. 613, 1. 2 —7. This motion was denied and tﬁe
| trial judge stated he would rule on an};-403 or objections to cumulative testirﬁony as it arose.
" R. 619; 1.8 :—~16.

| Duﬁng r'e.direct, the solicitor offered ;[he report of Elsey’s forensic interview into
_evidence. R. 645, 1. 8 — 646, 1 10. Originally, Arroyo did not object to the entry of the
feport.‘ R. A646, 1. 7 - 10. Howéver, trial counsel admitted the failure to object was a

‘mistake and Judge Nicholson allowed him to make an objection to the admission of the
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report. R. 657, il. 3-—16. R. 678, 1. 18 — 681, 1. 24. Citing Je_nni_lggs, Arroyo then objected
_ to the édmissibn of the report in its entirety on the ground that it commented on Minor’s
- veracity. R. 679,11 10— 24. R.743,1.21 —749,1.21.
Judge Niéholson then ruled h'é would redact the repoit to remove any comment on
| Minor’s veracity. R V749, 1. 5-15. Aﬁbyo then made specific objections to portions of the
report ﬁat Vrémained that still referréd fo Minor’s veracity. R. 750, L1- 759, 1. 3. The trial
- court oVerrﬁled a number-of these obj ecﬁons and admitted a redacted .Version of the forensic
' interviewer’s réport into evidence. R. 758, 1.6-759,1. 1. R.937.
Ai;royo_ ﬁled a written motion for a new tﬁal regarding the admissioh of Elsey’s report. R.
875. judge Nicholson did not hear oral argument on the motion and denied it in a written
order. R. 891. | |
| ~AIn.-alddition to multiple‘ sentf:nées violating the time and place restriction of Rule
801(d)(1), the redacted Elsey report still contains information vouching for Minor’s
. credibility. It states, “Did the child present as an accurate reporter regarding verifiable
irnlforrr-x‘ation?”‘ with a box indicating Elééy’s answer of “Yes.” R. 937 (State’s Ex. 9). It
asks, “;Was the child able to respond to trauma specific questions?” and shows Elsey’s
* answer of “Yes.” R. 937.
| I;c asks whether the child presented “as bei.ng impacted by external factors?” with the
- béx checked “Yes.” R. 937. This question has several sub-boxes. R. 937. Two were
checked: “Ihjunctions ﬁot to tell” and “Farﬁily response.” R. 937. More significant was ﬂie
box leﬁ unchecked, “Coaching.” R. 937." The remainder of the unredacted report repeats

the hearsay allegations made by Minor during the interview. R. 937.
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Adm15510n of the report was clearly error under Kromah and Rule 801(d)(1). Smith

"-v. State, 386 S.C. 562, 568, 689 S.E.2d 629 633 (2010) Dawklns v. State, 346 S.C.- 151,

551 S.E.2d 260 (2001) (granting a new trial in a PCR case because defense counsel failed

“to object to hearsay tesﬁmony about details of a sexual assault); Jolly v. State, 314 S.C.

17, 443 S.E.2d 566 (1994) (granting a new trial in a PCR case becduse defense counsel

failed to object to hearsay testimony about details of a sexual assault).
The statements concerning Minor being an “accurate reporter” violates the dictate

of Kromah that forensic interviewers cannot offer opinions on the credibility of others.

. Kromah at 357, n.5, 737 S.E.2d at 357, n.5. Elsey was improperly qualified as an expert
~witness, which increases the prejudicial impact of the report. Id. Jennings at 482-83, 716

» - S;JE.2d at 95-96. Minor’s credibility was the central concern of the case and the most

irfiportant fact for the jury to consider. Therefore, the admission of the report is not

harmless and Arroyo’s convictions must be reversed.

ko
Jedd

The trial court improperly limited cross—exafnjnation of the defendant’s ex-wife by

ruling that threatening communications she made to the defendant for challenging

ium'sdi(‘:tien in fheir divorce would.open_ the door to Rule 404(b) evidence previously ruled
1nadrrn551ble :

The trial court erred in rulmg that impeaching Joyce with the threatening emails

would open the door to inadmissible Rule 404(b) and Lyle evidence. “Bias, prejudice or

A

ahy motive to misrepresent may be shown to impeach the witness either by examination

of the witness or by evidence otherwise adduced.” SCRE 608(c). “Rule 608(c) . . .

, permité a party to impeach a witness by establishing bias or prejudice wither through
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examihation or otherwise.” State v. Starnes, 340 S.C. 312, 325,531 S.E.2d 907, 914-15

(2000). “On crdss-examination, aﬁy .fact may be elicited which tends to show interest,
bias, of partiality of thé witnessf’ Id. )
_Joyce’s threatening emails were evidence of her bias against Arroyo. She wrote
the enjails in respoﬂse to an adverse ruling in their divorce. R. 896. In her April 15,
2011, email she said,' “r'll contacf the Newspéper there in Charleston tomorrow to discuss
with tilem -,tﬁc.:. dbing ‘a 'stcﬁ"y on preditors in your own backyard...... I think this
jurisdictién thing needs some light shingd on it”. R. 896 (emphasis added). Her
voicemail threatened to “blow it up so badly over there in South Carolina” because of the
jurisdictioﬂ ruling. R. 896. She again linked the divorce proceedings to her festimony in
- Arroyo’s c;riminal case in her Apﬁl 201.1 email. R. 896.
Th’e‘triai judgé found that the emails and Joyce’s veracity were linked to the Lyle
‘eviden‘cé. R. 577, 1. 18 — 578, 1. 14. Judge Nicholson stated “the Court also has an
obligatidn under the rules not to allow misleading évidence to be submitted to the jury.”
R. 577, 11. 18 - 20. He ruled it was unfajr to allow Arroyo to “insinuate things about the
divorée énd not give a full picture.” R: 577, 1. 24'—:578, 1. 1. He specifically stated it’ was
unfair to JéyCe. R.577,1. 23 - 1578, 1. 1. 'Th'e court fouﬁd that the emails were “probably
threaténing, but they’re threateningv for a reason. She wanted to bring out the abuse on
both children.” R. 579, 1. 10 — 12. Defense counsel contested this finding and pointed
 out there was nothing in the .comrrvlunications or divorce pleadingé abbut the Lyle
- cvideﬂce.
"The trial jllldge improperly linked the threétening communications to the Lyle

. .evidence. The communications clearly were the result of Joyce’s anger over Arroyo
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» eohtesting jurisdiction. The communications specifically mention jurisdiction. They do
not mentien anything about the LLle evidence. In State v. Page, 378 S.C.‘ 476, 663
S.E.2d;“357 (Ct. App. 2008) thts Ceurt held that c'eunsel’s “zeatous” cross-examihation
of a detectlve did not open the door to an unredacted statement of a co-defendant. See

also State v. Young, 378 S. C 101 661 S.E.2d 387 (2008) (finding that defendant’s

statement that he hated to see a woman cry did not open the door to prior CDV
conv1ct10ns previously held 1nadm1e51b1e) Joyce would not have needed to mention the
- Lyle ev1dence to answer questions regardmg the emails. The trial court erred in finding
that th1s important evidence of bias could opened the door to the Ql_le evidence.

| 4, |

. /
The trial court erred in refusing to charge that evidence of good character alone may

create reasonable doubt.

L 'Arroyo suhmitted the following request to charge:

~ When a person is charged with a crime, the law permits the proof of

his good character and reputation, because under some circumstances, a
person might be entitled to a verdict of not guilty, in taking into
.consideration his good character and reputation, when without it, a verdict of

- guilty might be authorized. Evidence of good character and good reputation
"may alone create a doubt sufficient to acquit the accused.and should be

g “considered by the jury. The weight you give to that testimony, like all other
testimony in the case, is for you to determine and dec1de in your good

: Judgment

AR.936. After Judge Nicholson charge.d and the jury, he excused the jury and asked for
exceptions from the parties. R. 818, 11 19 —22. The court said, “Now, you had a request for
a character charge which I said I wouid not charge. Do you still want that charge?” R. 821,
124 fh822, 1. 1. Arroye answered; “Yes, .éir,” and the trial judge had Arroyo’s request

marked as a court’s exhibit. R. 822, 11 2= 10. The trial judge did not give the charge.
' 18



\

“_The law to be charged to the jury is determined by the evidence presented at trial.”

 State v. Lee-Grigg, 374 S.C. 388, 405, 649 S.E.2d 41, 50 (Ct. App. 2007). “A trial court

commits reversible error if it fails to give a requested charge on an issue raised by the
" evidence.” - Id. at 406, 649 S.E.2d at 50. Moreover, .when determiniﬁg whether the
- evidence requires a charge, the court views the facts in the light most favorable to the

defendar}t.’ See State. v. Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001)

(requiring the trial court to view facts in the light most favorable to a defendant when
déteﬁnining whether to chafge involuntary manslaughter).
: In this-case, evidence of Arroyo"s good character was introduced. He was a navali
flight Qfﬁ,cglr,‘ an engiﬁeer, and ‘a medal-winning combat veteran. R 704, 11. 20 — 25.
Arroyo receivéd a‘Bro‘r4lze Star for hié service in Afghanistan. R. 608, 1l. 22 — 24. His
wife testified ébout a léﬁer she wrote when Arroyo was considered for bond that Arroyo
- was a “well respectéd retired Naval officer.” R. 609, 1l. 12 - 18. She wrote about
Arroyo’s chafécter and willingnéss to help faﬁlily members. R. 610, 1I. 1 — 7. Arroyo
testiﬁefd that his mother, father, and two daughters wefe in court with him. R. 712, 11. 18
-25. - |
“-A defendant is entitled to ajury instruction‘regarding eVideﬁce on good character

and reputation when this type of evidence is presented and the defendant requests the

charge.” State 'v..Harrisbn, 343 S.Cr. 165, 175, 539 S.E.2d 71, 76 (Ct. App. 2000). -In
Harrisoh, this Court reverséd because of the trial court’s failure to give a goéd charact.er
irisfrucﬁon. Id. -This Couﬁ found that.'fa'ilure fo give the charge was not harmless. Id.
: Thé evidence of the defendant’s character in Harrison was that he'wor‘ked at a charity

counseling adolescents and presented a character witness. Id. at 168-69, 539 S.E.2d at
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72-73.

Similarly, in this case, there was testimony concerning Arroyo’s military service,
that he was respected, and his family suppérted him. The State argued that Arroyo’s
: charactef silould hot matter. R. 803, li. 17 — 24. Thé solicitor argued, “He might be a
| Navy veteran aﬁd a bronze medal winner, but it doesn’t give him a free pass. It does not
become a free pass to molest Minor.” R. 803, 11. 17 — 24. During her opening statement,
. the solicitor called Arroyb a “wolf in sheep’s clothing.” R. 57, 1l. 16 — 17. She stated
that, “To the outside world, he was the model citizen. A navy veteran, an engineer, a
husband, a father, a decent heighbor. No one thought bad of him. He was a good guy.”
R. 57, 1. 16 — 21.. The charge on good character was necessary to counter the solicitor’s
use of Arrbyo’s reputation against him. Failing to give this charge constitutes reversible
error. 1 |

5.

. The trial judge erred in tolling appellant’s probation until appellant completes a

~

sexual abuse program.

The trial judge ordered Arroyo’s probation on the lewd act charge tolled while he
" completed a sexual abuse pfogram. R. 946 (Sentencing Sheet). This ruling anticipates that
Arroyo Will be civilly éommitted under the sexually violent predator program. See S.C.
Code Ann § 44-48-20, et seq. In State V. Miller, 404 S.C. 29, 38, 744 S.E.2d 532, 537-38
(2013), the Supreme Court decided thét probation could nét be toiled for persons committed
_in the sgxually violent predétorl program. Therefore, the trial court erred in imposing this

sentencing condition.
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_Thé State may argue this issue is not preserved for appeal, but, after Miller, cannot
seriously contend this term of Arroyo’s sentence is not invalid. The Supreme Court decided
- Miller aﬁproxi_mately three monthé after Afroyo was sentenced. In Miller, the issue did not
arise until' a probation officer issued a citation and asked the circuit- court to toll the
probaﬁon. Id. at 32-33, 744 S.E.2d at 534. Here, judicial economy is best served by

striking this term from Arroyo’s sentence now. See State v. Bonner, 400 S.C. 561, 565-

. 67,735 S.E2d 525,527-28 (Ct. App. 2012) (addressing the admittedly unpreserved issue
of an illegal LWOP sentence for a juven'ilev in the interest of judicial economy). It would
make iiﬁle sense to require ArroYo to ‘litigafe this issue either in a probation hearing in
circui'g coﬁrt or in a post-conviction felief action. Id. In the event this case is not

‘rerﬁanded- for a new trial, the Coqrt should modify Arroyo’s sentence by striking the
tolling provision and allowing him to servé his probation during any civil commitment in -

the SVP program.
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' CONCLUSION

~ For the foregoing reasons, Arroyo’s convictions should be revefsed and this case
'~ remanded for a new trial. In the alternative, the invalid sentencing provision should be
struck.

~ Respectfully submitted,

David Alexander
Appellate Defender
ATTORNEY FOR APPELLANT

 This 18th day of November, 2014.
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