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ARGUMENT IN REPLY

Dr. Steenkamp’s Testimony

1

The State agrees that expert witness Dr. Steenkamp’s testimony was primarily

relevant to Minor’s credibility, but that it somehow falls outside of the prohibiﬁon against.

V ~ offering an opinion on the credibility of others. State v. Kromah, 401 S.C. 340, 358, 737

- 'S.E.2d 490, 499 (2013). See also State v. Perry, S.C. , SE2d  ,2014 WL

3844218, at *10 (Few, cJ ., concurring). The State’s c;hain of inferences allowing Dr.
Steenkéuﬁp’s testimony is as follows: |
1. . Minor sufféred from PTSD becguse of abuse cpmmitted by Arroyog
2.‘ Arroyo attacked Minor’s c;edibility based on her failure to report the abuse
and her initial dénials;
3. Minor’s PTSD explains why she did not immediately report the abuse and
why she initially denied it;
4. Therefore, Dr. Steenkamio’s testimony is relevant.
~ The prqbiem with the. State’s reasoning is, of cpﬁrse, that it begins in the middle of the chain
and leaves oﬁt the ﬁrohibited, important first links in the chain:.
1. | Minor told Dr. Steenkamp Arroyo abused her;
2. Dr. Stee_nkamﬁ bélieved Mirior; | .
3. Dr. Steéﬂkamp Aiagnosed Miﬁor with PTSD based on what Minor told her.
‘ "Implicit throughout Dr. St"eenkafnp’s entire testimony is that in order to diagnosé ‘Minor
with PTSD,‘ she necessaﬁly believed Minor. Dr. Steenkamp did not only opine that Minor
had PTSD,,sheropined that the cause of Minor’s PTSD was the sexual abuse by Arroyo. R.

367,1.19 - 368, 1. 6.



The Stéte seeké to limit Km_méh to a narrow ban on whet}/ler only forensic
intéwiéwers are pefmined to 'uttef a s‘p,ec.iﬁc f)hrase that unambiguously states their belief
that a child is 'telling the truth. This réading of Kromah ignores the principles uﬁderlying its
res‘ult. '_ ‘T-hese principles bar an opinion—*espe?cially from an expert witness—on a
' complainént’s’credibility because it usurps the jury’s function. Tﬁe State candidly admitted
that Dr. Steenkamp’s »relevance was to_credibility. Nothing in Dr. Steenkamp’s testimony
can be séparated from th'é fact that'she hecessarily believed Minor in order to diagnosé her
with PTSD Mltell the jury that the PTSD was a result of Arroyo’s abuse. This invited the
jury to make tﬁe prohibited conclusion: . Dr Steenkamp is a psychologist and an expert in
these things, and since Dr. Steenkamp believed Minor, then Minor must be t¢11ing the truth.

"fhé Staté 4atrtempts to salvagé Dr. Steenkamp’s l'egally irrelevant and prohibited
"opinionvs With pré-Kr_o_m_gh cases holdin'é that “rape trauma” evidence is admissible. To this

end, the State: cites State v. Schumpert, 312 S.C. 502, 435 S.E.2d 859 (1993) and its

progeny, State v. Wéayerling 337‘ S.C. 460, 523 S.E.2d 787 (1999). Schumpert is of
yque.sﬁonalv)le Validity post-Kro_m_h. If if is error to allow the jury to hear that a forensic
-intervviewer, who often lacks any advanced education or true scientific skill, believes a child
is telling the truth, then it must be significantly more prejudicial for a jury to hear thét a

psychologist or. psychiatrist believes the child. The State’s notion that Kromah somehow

left Schump‘eft’s‘reasoning untoucﬁed.is a fiction. See also State v. Jennings, 394 S.C. 47?,

716 S.E.2d 91'(2009); State v. McKerley, 397 S.C. 461, 725 S.E.2d 139 (Ct. App. 2012).

The modern trend in sex abuse cases recognizes the danger of this type of testimony

and excludes it. Connecticut’s jurisprudence provides a perfect example. State v. Favoccia,

51 A.3d 1002 (Conn. 2012). Favoccia is a well-researched and thoughtful opinion that
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rigorously examines the logic behind expert testimony in child sex cases. Much like

Schumpert and Weaverling, Connecticut’s cases from the late 1980s and early 1990s

allowed testirhony from expert witnesses concerning the general characteristics of abuse

victims and rape trauma isyndrome. Favoccia at 1013-14 citing State v. Spigarolo, 556 A.2d

| 112 (Conn. 1989) (holding gener.al behaviorial characteristics testimony admissible) and
State v. Ali, 660 A.2d 337 (Com. 1995) (holding evidence of rape trauma syndrome §vas
édmiséible). Connecticut’s Kr_o_maﬁ- happened in 2001 when it held tﬁét a vforensic
infeﬁiéwer could not vouch fo£ the credibility of a Victim. Favoccia at 1014 citing State v.
lGLnier, 7l78 A.2d 159 (Conn. 2001). By 2005, Copnecticut held that acimission of a
doctor’s testimony of “a diagnosis of child sexual abuse” was error. Favoccia at 1014 citing

State v. [ban C., 881 A.2d 1005 (Conn. 2005) (internal quotations and alterations omitted).

The Favoccia court conducted extensive national research on these issues. It cited
twenty-one state and federal courts that “deem admissible 'expért testimony that a particular
complainant has exhibited behaiiiori\al c!haracteristics identified as those 0f sexual assault
victims—so long as the exi)eft does not offer an ultiﬁlate conclusion on the issue of
'sexual abuse or opine directly on the coinpiainant’s veracity.” Favoccia at n.26 and
cases citéd. therein. The court fourxld“ three jurisdictions prohibited “even generalized expert

testimony'vabout behaviors of child sexual assault victims, considering it to be a scientifically

unfounded incursion into the jury’s role of determining the credibility of witnesses.”

Favoccia at n.27 citing Sanderson v. Comenweaith, 291 S.E.3d 610, 614 (Ky. 2009);
Commonwealth v. Dunkle, 602 A.2d 830 (1992); State v. Bplin, 922 S.W.2d 870, 873-74
(Tenn. 1996). The Favoccia court found persuasive the eleven states that refused to admit

evidence from an expert who crossed the line between generalized characteristics of abuse



e~

and connecting specified behaviors ‘of 'the coﬁplainani copsistént with abuse. Favoccia at
fo1s-16 |
,.‘I'-l;he Favoécia court credited the argument of the defendant: “[T]ﬂe defendant posits
vthat pérmitting an expertf\;vitness ;d/mallie that coﬁnéctioﬁ, bﬁt ‘not opine )dir;(.:tly on a
: complainaﬁt’s, credibility'.or diagr#osi's is tﬁe logicgl equivalent of permitting arl expert to
testify, thatjthe b/irc.l acts, ‘\;/alks and ciuacks like a duck, but then precluding that exp,evrt‘ from
épimng thét a’particular bird"is, inl'fa'ct,‘a duck.’? Id. at 1009. Dr Steenkamp opined the bird
isa duck.i | | | ) |
The pré;@n_lé._h case that most résembles Dr. Steenkamp’s festimony is State v.
- Dawkiﬁs, 297 S.C. 386, 393, 377 S.E.2d 298, 302 (1989). Dawkins specifically addressed
the defense’s 'objection toa [;sychiatrist’s‘ opinién of the credibility of the complainam. rLd.
'The solicito‘r'ask:ed the psychiétrist, “Based on your exarhinati’on and your observations of
. Pamela, are you VOf the impression tﬁat hér symptoms are genuine?” | Id. Tﬁe psychiat;ist
anéweréd; “Yes.’f Id. The Coﬁrt.found thg questioh impfopér. & at 394, 377 S.E.Zdlat‘
| 302. ‘_Dr.’Séteenkamp’s opinion.'ghét Minor suffered from PTSD as a result of abuse By
appellant 1s logically‘ indistjnguishable ffom.the imprope% questioning in Dawkins. The
Court ého_uld not accept the State’sinvitation 1o accept an end-run around Kromah’s broad

proscription of éxpert opinions of a child’s credibility.



Dr. Elsey’s Report
The State claims that Dr. Elsey’s answer of “yes"’.to whether th;: chﬂd was an
“accurate reporter” was vague. The State also claims that this answer betrays nothing about
Dr. Elsey’s 6pinion of Minor’s cred,ibility. If ‘this res;ponse was indeed vague and conveyed
" nothing about Minor’.s/ credibility, then for §vhat purpose was it relevant? The State
completely faileci to .distinguish, the 4unredact-ed portions of Dr; Elsey’s repc';rt from the
opinions-held inadmissible in Kromah and Jennings. -

Harmless Error

_ "The State hopes that the harmless error doctrine will save this conviction. Harmless
- error cannot apply in this closely. contested case. The defendant testified and emphatically
‘d'en'ied the charges against him. He was a distinguished combgt veteran. The witnesses’
versions of eyerits wete inconsistent. ‘Tc; find an error harmless, it must be harmless beyond
‘é réasonable doubt. S‘tat'e V. Battlé, 408 S.C. 109, 121, 757 S.E.2d 737, 743 (Ct. App. 2014). |
In Battle, thé error was found not harmless because of conﬂi‘cting evidence and the
defendant’s own testimony. Id. Mﬁch as in Battle, the evidence here was in direct conflict,

the defendant testified, and any errors cannot be harmless.



- CONCLUSION

For the reasons in appellant’s brief, and in this reply, Arroyo’s convictions should be

reversed and this case remanded for a new trial.

/ | Respectfully submitted,
%
David Alexandeg/\
Appellate Defendef -

ATTORNEY FOR APPELLANT

This 18" day of November, 2014.
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