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| STATEMENT OF THE CASE

.Appellant adopts and ineorporates by reference the _Statement of Case and Facts
presented in his Initial Brief. The factual history discussed below is lirllited to '.reply to the
issues raised in the'Rles‘pQ.ndent’s Statement of the Case.'

: Durlﬁg Appellant Stephen Berry’s trial, the victirrl testified as to sexual‘ acts
occurring between Berry and her between May 2010 and 2010, which is the date
range set forth in the Indictment. In _ 2010, the victim reached the age of sixteen.
(R. p. 59, lines 16-18). Ovel the objection of Berry’s counsel, the trial_,cc')urt allowed the
v1ct1m to test1fy further as to alleged acts between Berry and her occurring after her.
51xteenth b1rthday (R p 65, llne 24 —p. 66, line 1; p. 66 lines 16-17).

During the trlal the State also called Kim Roseborough, a psychotheraplst and
social worker, as a W1tne§s. (R. p. 106, hnes 14-25). During Roseborough’s testlmony,
Berry’s‘coun'sel objected to any statements relating to Ms. Roseborough’s opinion that
the citcumstances of the victim’s diselosure l?vere consistent with a disclosure of sexual
abuse. (R. p. 116, linesv2-15). Followlng a lerlgtlly dichssien with counsel outside the
jury’s preeence, the judge sustained the objection. (R. p. 119, line 8). Shortly thereafter, ' |

Berry’s counsel again objected to similar testimony of Ms. Roseborough and the judge

~ overruled the objection. (R. p. 132, lines 1-21).

INTRODUCTION

‘The parties are in ‘agreeme’nt regarding much of the law related -to the issues at
bar, including the law governing the admission or exclusion of trial testimony. The

admission or exclusion of evidence is a matter within the discretion of the trial court and

! Similarly, under the Argument section of this Reply Brief, Appellant adopt and 1ncorp0rates by reference
those arguments raised in his Initial Brief. For the sake of brevity, Appellant offers the arguments herein as
a limited reply to those issues presented in Respondent’s Initial Brief.
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will not bg. feyersed onl Iappeal' abseﬁtan abuse of that diécretion. State v. Saltz, 346 SC
114, 551 S.E.2d 240 (2001). Furthefmoré, the parties.a'lgree thét_ an abuse -of discretion
occurs When the trial cqui’t*s fuling "lacks_any evidentiary support or is baséd oﬁ an er‘rbr
of law. State v. McDonald, 343 S.C. 319, 540 S.E.?d 464 (2000). The parties disagree,
howevgr, as to whefher an error of law occurred relating to the admissioh of the victim’s-
| trial feétirhony.
| The parties furﬁher ‘égree" th_af thé admission of expert testimony must not violate
the requirements of St.ate V. Kromah,}é}Ol S.C. 340, ‘737 S.E.2d 490 (2013). Héwever, the
parties disagree as to whether this issue was properly préserved for .relvi,ew and_whetﬁcr
the admission of the State’s expett’s tesfcimony violated Kromah. |
" For the reésons set:forth below, the a;guménts raised by Respondent should be
rejected, Berry’s ‘§onviction Shoﬁld be reversed, and this case remanded to the Union
County Court of General Sesgions for a new trial.

ARGUMENTS

L. ‘RESPONDENT’S " ARGUMENT "THAT THE  VICTIM’S
TESTIMONY WHICH EXCEEDED THE SCOPE OF THE

INDICTMENT WAS PERMISSIBLE UNDER LYLE IS
UNAVAILING.

Before his trjal started, Appeﬁant Beﬁy’s counsel. mdved to limit the testimony
regarding any alleged'sexuai acts to the dates qontaiﬁed in the indictment. (R. p. 10, lines
20-23). The State was later allowed to introduce testimony that the Vélleged acts continued
to occur Eeyond the dates set forth in the indiétment. (R. p.‘ .1 1, lines 17-23).

It is well settled law that a deféndant has a right to be tried only fér the crimes .sét
forth in the indicfmént. State v. Thompson, 230 S.C. 473, 96 S.E.2d 471 (1957). Because

of this fundamental right, there are only limited circumstances where testimony that
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exceeds the scope‘ of the indictment may be admitted. The circumstances are ﬁrfnly
established in State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). According to Lyle,

“evidence of other crimes is competent to prove the specific crime charged when it tends

to establish: (1) moﬁve;’ (2) intent; (3) the absence of mistake or accident; "(4) a common

scheme or plaﬁ embracing the commission of tv&q or more cri.mes so related to each other
that proof of one tends to establish the others; (5) the identi;ty of the person charged with
tﬁe commissipn éf the crimg on trial.” Id, at 416, 118 S.E. ét 807. Lyle speéiﬁcally states
that “evidence of other distinct crimes committed by the accused may not be adducgd
merely to raise an inference or to corroborate the prdsecﬁtion’s theory of the defendant’s
guilt of tﬁe' particular crime chérged.” Id. a;[ 415-16, 118 S.E. at ‘8OA7. . |

| ~ The Stafe argued at trjal that the tc;StimOny in quéstion e'stablisl.led'the baéis for the
delay bétween the victim turning sixteen and the date sﬁe ﬁﬁally disclosed the ,abus‘e. (R

p. 11; line 17 — p. 12, line 2). Respondent argueé that if the testjrhony had been

' prohibited, the jury would have been lead to believe that the contact between the victim

and Berry ended when she turﬁed sixteen.

Imxﬁediately prior to trial,‘ ‘.dAuring' the heallrin.g‘ on Berry’é motion. in limine
regélvrdinglfhis testi_rndﬁy, the following exéhange took place betwgen Ithe solici%or and the
trial court: |

Solicitor Anthony:  Yes, sir. She — The case is not going to make really
any sense if it is portrayed to the jury that these acts stopped right at her
sixteenth birthday, four months passed before she ever told anybody.

The Court: Well it’s not the Court’s responsibility to make the case make

~sense. I mean it’s got the facts; the facts are the facts and the allegations
are for a certain time period — I’ll give it some thought but I don’t see how
a continuing relationship is a commission of ‘a crime and it may be
reversible. Lyle: It’s kind of Lyle in reverse that this continued pattern of
bad acts afterward the how [sic] she reached the age of consent.”
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(R. p. 12, lines 2-13).
As evidenced above, any testimony related to alleged acts océﬁrring after the
victim turned 16 served no other purpose than to corroborate the prosecution’s theory of

Berry’s guilt, in direct violation of the fequireménts of Lyle. Without the testimony, the

" solicitor worried that the State’s case would not “make sense.”’

This testimony was improperly admitted and reversal is required.

L RESPONDENT’S ARGUMENT THAT THE ISSUE OF WHETHER
THE TRIAL COURT’S ALLOWANCE OF THE STATE’S EXPERT
TO IMPROPERLY BOLSTER THE VICTIM’S TESTIMONY WAS
NOT PRESERVED FOR REVIEW IS WITHOUT MERIT.

The trial court erred in allowmg the State to offer testlmony which vouched .for
and bolstered the victim’s assertions, through ‘1ts expert psychotherapist and social worker
K1m Rosebt)rough, who had previougly cdunselt:d the victim. This testimony violates
State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013). In contrast to the State’s
argumént on appetal, this tséue was properly preserved for review. During Ms. |
Roseboréugh’s testitnotty; Berry’s cQunsel épeciﬁcally rt:ferenced the Kromah case to the
trial court, outside the jury’s presence. Berry’s counsel stated as follows:

I will say at the outset of my argument, Your Honor, this case is extremely
new. I believe it was just filed in January which would have been last

month and I don’t think the time perlod has passed but I-do think it is
1nstruct1ve on this issue..

In this case, Your Ho'nor, the court expressly addressed this forensic
interviewer’s comments regarding her assessment of the demeanor of
essentially in this case what is a child victim’s demeanor and how it
relates to whether that child was believable in a disclosure of sexual abuse.

It is-an extensive recitation of how that forensic interview [sic] was
certified as an expert in forensic interviewing and how even though the
person was qualified as an expert that does not allow that person to
comment on anythmg involving the credibility of a w1tness



It further does caution that there are certain statements that should be
avoided at trial, one of which is any statement to indicate to a jury that the -
‘interviewer believes the child’s allegations in the current matter.

It is our concern, Your Honor, that should Ms. Roseborough testify, as the
State has ask [sic] her to do, that her disclosure, to mean the victim’s
disclosure is consistent or inconsistent with the disclosure of sexual abuse.

That is asking Ms. Roseborough to comment in a manner that would
require her to comment on whether she believes [the victim’s] allegations
in this matter involved in this case when our Supreme [sic] has determmed'
this an improper comment.

R. p. 1'16, lme 18' —vp. 118, line 2). The trial cOurt'suStained the objection. (R. p. 119,

- line 8). | | | | o
| Later, and in spite‘ of the vtr'ilal eoﬁrf sustaining Berry’s .co"unsel’s Kromah -
objeetion, the ¢ourt then ellowed the precise type of testimony prohibited by Kromabh.
Folloeving a discussion by Ms. Roseborough of typieal sympfoms of trauma that are
exhibited by children who have been 's‘exually assaulted, she was allowed to tesﬁfy ae to
whichlof those symptoms were exhibited by the victim. Speciﬁcally, Ms. Roselv:)olro.Ugh |
“stated as follows: | |
BY SOLICITOR ANTHONY:

Q: Okay. Are there any specific trauma symptoms that chlldren would
tend to show following a sexual assault?

A: Yes.
Q: And what kare.those or some of those?’

A: Some of those would be hyper-vigilance. A very exaggerated, startled
response. There could be distressing intrusive thoughts about the event

~that occurred. These can sométimes cause really significant problems
‘'with concentration because they are having intrusive thoughts and they are
not able to get the event out of their mind. A lot of people can have and
one of the symptoms certainly is agitation, outbursts of anger. They also
can have feelings of detachment that lead to very significant depression
and anxiety and the symptoms that would go along with both of those;
lack of sleep, problems with appetite. Those types of things.
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. Q: And in regards to any of your treatment of the victim, did you make -
observations and form opinions as to specific symptoms of trauma
_suffered by her?

A: Yes.
Q: And what were those?

:‘~_:A: Over:-tirr'le the victim became much more agitated and had a lot of
- feelings of guilt and separation and detachment from her family. She
became increasingly more angry and had some ---

 MS. INZERILLO: "Your Honor, I’'m going to object.;
THE COURT: I overrule yoﬁr objection. Go aliead.

A: Thank you. Had some very violent outbursts toward people in her
family, her dad and her brothers. And she became more withdrawn. She
had a lot of feelings of loneliness and detachment. She became so

clinically depressed that I was concerned about her and referred her to a
psychiatrist.

(R. p. 131, line 10 — p. 132, line 21)

Respondent argues that. this issue is ‘nbt properly preserved for review because

© trial counsel’s objéction was not made on a specific ground. The South Carolina Rules of

Evidence provide that an objection must state 'a‘speciﬁc ground “if the specific ground
was not apparent from the context,” SCRE 103(a)(1).(emphasis added). Here, the

specific ground was apparent from the context, given the line of questioning contained in

. the above exchange and the previous in-depth discussion of Kromah. Allowing Ms.

Rosebordugh‘to testify first as to examples of specific trauma symptoms that children

would tend to show following a sexual assault, and then to testify as to which-of those

symptoms the victim. exlibited, constitutes an improper bolstering of the victim’s

allegations. The above testimony is tantamount to allowing Ms. Roseborough to testify

that she believes the victim. It is in direct violation of Kromah “for a witness to testify as
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to his or her opinion about the credibility of a child victim in a sexual abuse matter.”

Kromah at 358, 727 S.E.2d at 499 (citing State v. Hill, 394 S.C. 280,715 S.E.2d 368 (Ct.

App. 2011)).

This testimony was improperly admitted and reversal is warranted.

CONCLUSION

" For the reasons set forth herein and in Appellant’s Initial Brief to this Court,

Berry respectfully réquests that his conviction be reversed and this case remanded to the

Union County Court of General Sessions for a new trial. -

October ﬁ ,2014
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