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IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT
Adrian Jenkins, #273602,
Applicant,
V.

State of South Carolina,

Respondent.

Applicant is presently confited in the South Carelina Department of Corrections pursuant
to orders of commitment of the Beaufort County Clerk of Court. In Jahuary 2016, the Beaufort
County Grand Jury-indicted Applicant for first-degree burglary (2015-GS-07-1617). The charge
arosé froém a Septemiber 2015 incident in which Applicant stole approximately fifty X-box
videogames, a television, and other electronics from a home he had “cased” the day before with a
friend who. was borrowing a shirt from the victim. Tr. p. 96, 11. 3-19. Applicant already had two
prict burglaty convictions. Tr. p..96, 11. 20-25. Trasi Campbell, Esquire, represented Applicant at
trial, Assistant Solicitor Hunter Swanson prosecuted the case. On April 18, 2016, Applicant.
proceeded to trial before the Honorable Carmen T. Mullen. The jury found Applicant guilty of
first-degree burglary. On April 20,2016, Judge Mullen sentenced. Applicant to imprisonment for
twenty years.

Applicant filed a timely notice of appeal. Appellate Defender David Alexander, Esquire,

filed a brief on behalf of Applicant pursuant to Anders v. California, 386 U.8. 738 (1967).
Applicant subséq-ueriﬂy filed. a pro. se brief. The South Carolina Court of Appeals dismissed
Applicant’s appeal. invan unipublished opinion filed October 4, 2017. State v, Jénkins, Op. No.

2017-UP-363 (Ct. App: 20 1'7). Theremittitur wasreturned to the circuit court on October 20, 2017..

l1ofl12



In his application for post-conviction relief, Applicant alleges that he is'being held in

custody unlawfully for the following reasons:

1. Ineffective assistance of trial counsel
a. “Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517 (1993).”
b “Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000).”

Applicant'amended his: application to include the: followmg allegations:

1.

N

Trial counsel failed to argue in closing that the video of Applicant was manipulated. The
video had the wrong date and time on it and.had been modified before.shown to the
jurors. Had Applicant known she was not going to argue this, he would have testified at
the trial. Also; Applicant was-never allowed to view the video before the trial.

Trial counsel failed to question George Lawson about the video and the chain of custody
during the trial.and did not.object to the question about whether he thought somebody in
the house.

Trial counsel failed to address the fact that the DN'A on the cigarettes found at the scene
came back as female.

Trial counsel was ineffective when she allowed Applicant’s indictments that contained
highly prejudicial details about previous:crimes to be admitted as proof of prior
convictions for burglary.

Trial counsel failed to argue that the State never proved.entry into.the dwelling and that
the items were actually left outside for him to pick up.

Trial counsel did not move to quash thie indictment.

Trial counsel did niot question Miranda Brock-Lucas if she told the Applicant those were
her items in the yard.

Findings of Facts and Conclusions of Law

This Court has thoroughly reviewed the record in its entirety. Additzionally,;this Court heard.

the testimony presented at the evidentiary hearing and. was.able to observe the witnesses presented,

which allowed the Court to scrutinize the credibility presented. Set forth below are the relevant

findings of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

The Sixth Amendment to the United States Constitution' guarantees a defendant the right to

effective assistance of counsel. U.S. Const. amend: VI; Strickland v. Washington, 466 U.S. 668

(1984); Lomax v. State, 379 8.C. 93, 665 S.E.2d 164 (2008),

In a post-conviction relief action, an applicant bears the burden of proving the allegations

in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
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application alleges ineffective-assistance of counsel as a ground for relief, the applicant must prove

that “counsel’s conduct so -undermined the proper functioning of the adversarial process that [it]

cantiot be felied upon-as having produced a just result.” Strickland, 466 U.S. 668; Butler, 286 S.C.
at442,334'S E.2d at 814.
Strickland does, not guarantee perfect representation, only a “‘reasonably competent

attorney.” * 466 U. S. at 687 (quoting McMann v. Richardson, 397 U. S. 759, 770 (1970));

Representation is constitutionally ineffective only if it “so undermined the proper functioning of
the adversarial process” that the defendant was denied a fairtrial. Strickland, 466 U.S. at 686. Just
as there. is no expectation that competent courisel will be a flawless strategist or tactician, an
attorney-may ‘not be faulted for a.reasonable miscalculation or lack of ;fores‘ight or for failing to
prepare for what appear to be remote possibilities. See generally 1d.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged. test outlined in Strickland, 466 U.S. 668. First; an applicant must prove that

counsel’s performangce was deficient. Id.; Cherry v. State, 300 S.C. 115,117, 386 S.E.2d 624, 625

{1989). Under this prong, the court measures an attorney’s performance by its “reasonableness.
under prevailing professiondl norths.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting
Strickland, 466 U.S: at 690). The proper measure of performance is whether an attorney provided
representation within the range of competence required in criminal cases. Butler, 286, 442, 334
S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland,
'4‘66’11‘.\8.‘.!&1:69(1)., The applicant muist overcome this presumption to receive relief. Cherry, 300 S.C.
at 118, 386 S.E.2d at 625. Second, counsel’s deficient performance must have prejudiced the

applicant such that “there:is-a reasonable probability that, but for counsel’s unprofessional ertors,
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the result-of the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at
625.

Although courts may not indulge “post hoc rationalization” for counsel’s decision making
that contradicts the available evidence of counsel’s actions, Wiggins, 539 U.S. at 526-527 , neither
may they insist counsel confirm every aspect of the strategic basis for his or her actions. There is

a “‘strong presumption” that counsel’s attention te certain issues to the exclusion of others reflects

trial tactics rather than “sheer neglect.” Yarborough v. Gentry, 540 U:-S; 1, 8 (2003) (per curiam).
After an adverse verdict at trial even the most expérienced counsel may find it difficult to resist
asking whether a different strategy might have been better, and, in the course of that feflection, to
magnify their own responsibility for an unfavorable outqoihe, Strickland, however,-calls for an
inquiry into the objective réasonableness of counsel’s perfermance, not counsel’s subjective state

of mind. Id. at 688; Harrington v. Richter, 562 U.S. 86.(2011)

With respect to prejudice, an applicant must demonstrate “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id. at
694. It is not enough “to showthat the errors had some coneeivable effect on the outcome of the
proceeding.” Id. at 693. Counsel’s:errors must be “so serious as to deprive, the defendfant‘ofa‘fai;r
trial, a trial whose result is reliable.” Id. at 687; Harrington, 562 U.S. 86.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 559 U.S.

356, 371 (2010). An ineffective assistance of counsel claim can function as a way to-escape rules
of waiver-and forfeiture and raise issues not presented at trial, and so the Strickland standard must.
be applied with scrupulous care, lest “intrusive post-trial inquiry” threaten the integrity\of the very

adversary process the right to counsel is meant to serve. Strickland, 466 U.S. at 689-690. Even
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under de novo review; the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings knew of materials
outside the record and‘interacted with the client, with opposing counsel, and with the judge. It is
“all-too tempting” fo:“second-guess counsel’s assistance after conviction or adverse sentence.” Id.

a1 689; sée also Bell v. Corie, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506 U. S. 364, 372

(1993). The question: is- whether an attorney’s representation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best practices or most common,
custom, Strickland, 466 U.S &t 690.

In‘assessing préjudice under Strickland, the question is not whether a court. can be certain

counsél’s performance had no effect on the outcome or whether it is possible a reasonable doubt

might have been established ificounsel acted differently. Wong v. Belmontes, 558 U. 8. 15 (2009);:
‘Strickland, 466 U.S. at.693. Instead, Strickland asks whether it is “reasonably likely” the result
would have been different, Id. at 696, This does not require & showing that courisel’s actions “more
likely than not altered the. outcome,” but the difference between Strickland’s prejudice standard
and a more<probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likeliliood of & different result must be substantial, notjust conceivable. Id. at 693;
‘Harrington, 562 U.S. 86.

Based on this. standard set foith above, this Court finds Applicant has failed to meet his.

requisite. burden of establishing: any constitutional ineffectiveness of counsel as to any of his
var‘igu's::a"‘llb'e‘ga’tions;.,,‘AQplicant"s allegation is addressed fully below:
Failure to Argite to Jury that the Video-was M anipulated
Applicant alleges that counsel was deficient for failing to argue to the jury in closing that.

the video they saw had ‘been-marnipulated and. did not have the right date or time.stamp on it.
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Appl.ican(t testified that he did not see the video prior to trial. Applicant testified that he would
have testified had he seen the video. Applicant testified that the video shows him taking stuff
from the victim’s house. Applicant testified that the time stamp on the-video was not correct.
Applicant testified that he was not aware that the video had been edited. Applicant testified that
counsel told him that the video was damning evidence against him at trial. Applicant testified
that the video did.not show him entering the dwelling. Applicant testified that he never asked
counsel to see the video prior to trial. Applicant testified that’he would have liked to-explain the
video to the jury. Applicant testified that he does not believe the video should have come in after
being edited. Counsel testified that the video showed Applicant taking items over the fence and
putting them in a vehicle. Counsel testified that she cross-examined George Lawson and law
enforcement about the video. This Court finds that counsel did in fact argue to the jury that the
video had been maniiaulated. Counsel, in her closing argument, made note that the video
presented did not have the correct date or time stamp. This Court finds that Applicant has failed
to meet his burden and that counsel was not deficient in regards to this allegation. Therefore, this
allegation is summarily dismissed.
Failure to Question George deson about Surveillance Video

Applicant alleges that counsel was aCﬁ_cignt for failing to question George Lawson about’
the surveillance video and the chain of custody. Applicant testified that:he felt counsel should
have asked Lawson why it took him so long to get the video to the police. Counsel testified that
she did cross-examine the witness about the surveillance video. The record indicates that counsel
did in fact cross-examine the witness about aspects of the surveillance video. The record also
indicates that counsel asked law enforcement. officers about any potential chain-of custody issues

related to the surveillance video. Applicant has failed to show how counsel was ineffective in her
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cross-examination of the witness.or-any alleged prejudice resulting therefrom. This Court finds
that counsel did ask the witriess-about the surveillance video and ditected any chain of custody
quéstions toward thepropet witnesses. Therefore, this Court finds that Applicant has failed to
meet his burden.and this allegation is summarily dismissed.
Failure to Address Femuale DNA

Applicant alleges that counsel was ineffective for failing to address the f/em.alevDNA
found to be on cigarettes recovered from the scene. Applicant testified that the DNA analyzed
from the cigarettes came back as being female. Applicant testified that the female DNA found on
the cigarettes was from the person he was with at the house the day before the crime. After
féview of the trial transcript, this Court finds that counsel did in fact address the fact that the
DNA found on the cigarettes was female. Counsel cross-examined the State’s DNA expert
witness, dllowing the jury to hear that the DNA found on the cigarettes was female and that the
DNA found on the:fence was mixed: Counsel, in her closing argument, calls into question the
DNA evidence and piits the-fact thiat none of the evidence was linked to Applicant in the minds
of the jury. This Court finds that Applicant has failed to show deficiencyon the part of counsel
or any préjudice resulting thetefrom. Therefore; this Court summiarily dismisses this allegation.

Failure to Object to Prior Indictments Entering into Evidence

Applicant-alleges that counsel was ineffective. for failing to object to the entering of
Applicant’s indictments that contained highly prejudicial details about previous crimes to be
admitted as proof of prior convictions of burglary. Counsel testified that she did challenge the
old indictments-and sentencing sheets being entered into evidence with the potentially prejudicial
information being un-redacted. The record reflects that counsel did in fact challenge the records

“from the-previous.convictions being eiiteted into-evidence. Thé record shows that counsel argued
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that any prejudicial information that should not be before the jury should be redacted from the
records. The trial court was given the records and made redactions before they were-entered into
the record. This Court finds that counsel was not ineffective in arguing that any prejudicial
information should be redacted from the records introduced. This Court finds that Applicant has
failed to meet his burden and therefore this allegation is summarily dismissed.
Failure to Argue that State did not Prove Entry into the Dwelling
Applicant alleges that counsel was deficient for failing to argue that the State failed to
prove that Applicant entered the dwelling and that the items were actually left outside of the
house. Applicant testified that he never entered the dwelling the day of the crime. Applicant
testified that he felt the State did not prove that he entered the dwelling. A review of the record
indicates that counsel cross-examined the State’s DNA expert and showed that there was no
evidence to suggest that Applicant’s DNA was recovered from inside the dwelling. The record
also reflects that counsel made a directed verdict motion specifically arguing that the State failed
to show that the Applicant ever entered the dwelling. Counsel argued that there was video
‘showing Applicant at the location, but nothing showing him ever taking items from inside the
dwelling. The Court ultimately denied the directed verdict'motion. This Court finds that
Applicant has failed‘to show any deﬁcieney on the part of counsel or any prejudice resulting:
therefrom. This Court finds that Applicant has failed to meet his burden and therefore summarily
dismisses this allegation.
Failure to Move to Quash Indictment
Applicant alleges that counsel was deficient for failing to move to quash the
indictment. Applicant testified that counsel should have moved to quash the indictment because

there was no proof he ever entered the dwelling, Counsel testified that she did not move to quash
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the indictment as shedid not feel there was any basis to do so. Counsel testified that she would
expect the State to re-indict if the indictment was quashed. . An "indictment is a notice document.”

State v. Gentry, 363 S:C. 93, 102, 610 S.E.2d 494, 500 (2005). In considering a timely challenge

to the sufficiency 6f an indictmenit, the trial judge should determine whether:

(1)ythe offense is:stated with'sufficient certainty and particularity to enable the court
to’know. what judgment to pronounce, and the defendant to know what he s ¢alled
upon: to answer and ‘whether he may plead an acquittal or conviction thereon; and
(2) whethier it apprises the defendant of the elements of the offense that is intended
to be charged:

Id. at 102-103, 610-S.E:2d at 500 (citing State v. Wilkes, 353 S.C. 462, 578 S.E.2d 717 (2003);,

sée also S.C. Code Ann. § 17-19-20 (2003) (sufficiency of indictment)).' A court reviewing an
indictmetit for. sufficiency should consider the indictment “‘on its face,” and consider the events

af trial.” State v. Reddick, 348 S.C. 631, 636, 560 S.E.2d 441, 443 (Ct. App. 2002). The court

must also-observe the indictinent with a practical eye in view of all the surrounding circumstances.

Gentry, 363 S.C. at 103, 610 S.E.2d.at 500 (citing State v. Adams, 277 S.C. 115, 283 S.E.2d 582
(1981))..In other words, a court should exarnine “the totality of the circumstances™ to determine if
Petitioner was cognizant of the crimes for which he was charged. Reddick, 348 S.C. at 636, 560
SE.2d at:443. Moreover, a challenge. to the indictment on the-ground -of insufficiency niust be
made before the jury is swoin. Gentry, 363 S.C. at 102, 610 S.E.2d at 500; S.C. Code Ann. § 17-
19-90.

This Court finds that Counsel made no errors in advising Applicant on the sufficiency of the

indictment and: Applicant produced no evidericé to support his allegations that the indictment is

U"Section 17-19-20-provides:

.Every indictment;shall be deemed and judged sufficient and good in law which, in addition to allegations as
to‘time and’pldeé; s ’requ,i're'd,"by, law, chargesthe crime substantially in the language of the common law or
of the statuté prohibiting: the crime or so. plainly that the nature of the. offense charged may be easily
understood and, if the offense. be a statutory offense, that the offense be alleged to be contrary to the statute
in such case made and provided.

S.C. Code Ann. §.17-19-20.
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defective. Furthermore, Applicant has failed to show that a challenge to the indictment would
have been successful. This Court finds there is no reasonable probability that had Counsel
challenged the sufﬁc‘ienc‘)} of the indictment, the result of ﬁgh“e trial would have been different.
Accordingly, this Court finds Applicant has failed to satisfy his bﬁrdenof proving he was
prejudiced by any alleged error of Counsel. Therefore, this allegation is denied and dismissed.
Failure to Question Witness about what she told Applicant about Items

Applicant alleges that counsel was deficient for failing to question the witness about
whether or not she told Applicant that those were her items in the yard. Applicant testified that
he went to go retrieve his friend’s stuff out of the yard that day because she asked him to do so.
Applicant testified that counsel reviewed her trial strategy with him prior to trial.

“Counsel’s performance is accorded a favorable presumption, and a reviewing court
proceeds from the rebuttable presumption that counsel ‘rendered adequate-assistance and:made all
significant decisions in the exercise of reasonable professional judgment.?” Strickland, 466 U.S.

at 690. There is a stiong presumption that counsel’s decisions are based on tactical strategy rather

than neglect. Yarborough v. Gentry, 540 U.S. 1, 8 (2003) (quoting Massaro v. United States, 538
U.S. 500 (2003)). “Accordingly, when counsel articulates a valid reason for-employing a-certain

strategy, such conduct will not be deemed ineffective assistance of counsel.” Smith v. State, 386

S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d

514, 517 (2000)). See also Stokes v. State, 308 S.C. 546, 419-S.E.2d 778 (1992) (helding where

counsel articulates valid reasons for employing certain strategy, such conduct will not be deemed
ineffective assistance of counsel); Ingle v. State, 348 S.C. 467, 470, 560 S.E.2d 401, 402 (2002)
(holding counsel may.avoid a finding of ineffectiveness if he articulates a valid reason for using a

certain strategy). “[D]ecisions primarily involving trial strategy and tactics may be made by trial
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counsel. Examples of such decisions include “which jurors to accept or strike, which witnesses
should bé called on the:defendant’s behalf, what evidence should be introduced, whether to object
to the admission of evidence, [and] whether and how a witness should be cross-examined.” What
‘motions to file and ‘whether to put on evidence so as to preserve the final word in closing

arguriient’ ‘are also stiateégic and tactical decisions to be made by trial counsel.” Abnev v. State,

408 S:C. 41, 48, 757 S:E.2d 544, 547 (Ct. App. 2014) (internal citations omitted). Trial counsel’s

strategy'is reviewed under “an objective standard of reasonableness.” Magazine v. State, 361 S.C,

610617, 606 S.E2d.761, 764 (2004).

Counsel testified that the strategy was to-show that'there was no evidence to suggest that
A;pﬂ-ic‘antﬁ%rénte’r"ed ihe;-dWell’ingf to retrieve any items.. Counsel was attempting to cast doubt
in the jury’s'minds by highlighting the lack of DNA evidence and.the drug deal that preceded the
burglary. This Court finds that Applicant has failed to show any deficiency on the part of counsel
orany resulting prejudice resulting therefrom. This Court finds that Applicant has failed to meet
his burden and therefore dismisses this allegation.

CONCLUSION

Based on all the forgoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations before or during his trial and sentencing proceedings.
Counsel 'was not deficient, nor was Applicant prejudiced by Counsel’s representation. Therefore,
this PCRapplication must be denied and dismissed with prejudice.

The Court. notes Applicant-must file and serve.a notice of appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to. secure the appropriate app‘elilate

review.. See Rule 203, SCACR. Pursuant to Austin.v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),

Applicant has a right to appellate counsel’s assistancé in seeking review of the denial of post-
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convictionrelief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to:seek appellate review,
to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. ‘The-application for post-conviction relief be denied and:dismissed with prejudics; and

2. Applicant be rémanded fosthe custody-of Respondent.

AND IT IS SO ORDERED this

day of _ Septemden 2019,

ALLIAMES
'Presi?dijngv;l’u‘c'l_ygea

, South Carolina
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