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II.

‘STATEMENT OF ISSUES ON APPEAL
Whether Appellants’ claims are barred/defeated by the two
issue rule? ‘ :
Whether the Full Commission properly held that Decedent’s

fatal accident does not fall within any exception to the going
and coming rule?

v



'STATEMENT OF THE CASE

Decedent Brian Wofford was involved.in a fatal motorcyclg accident on May 18,
2012, in Moore, South Carolina. He is survived by his Wife, Boisha Wofford, and minor
daughter, Ka'el):n, who filed the instant case seeking workers’ compensation death
benefits, (collectively referred to herein as “Apbellants”). At the time of ‘hisl fatal
accident, Dec.edént was sleparated from his wife and living in an apartment in
Spartanburg.

De.ce'dent was employed by the City.of Spartanburg as the Parks and Recreation
Superintendent. In that capacity, hg Was responsible for overseeing .and managing the
“the development and delivery of all prbgrams related to Parks and Recreation,” -
including personnel, faciliﬁes, grounds, and proéfams, and assistir;g and leading Special
Evénts activities. (R. 162). Mitch Kennedy, the City’s Direcfor of Communityl Services,
was Decedent’s 'super‘visor. (Transcript éf hearing before Single Commissioner T. Scott
Beck,. August 15, 2013 (“Hr’g Tr.”j, R. 60, lines 16-18). Decedent was a salaried
employee. Although his normal working hours were 8‘ a.m. to 5 p.m., Monday through
Friday, he was allowea to ﬂe); his schedule if necessary for work activities. (Id., R. 30,
line 16 — 32, line 2).

On May 18, 2012, Decedent did not go directly to \I)vork ét 8 am.! but, instead,
drove in the opposite direction from his apartment to his mother’s house in Moore, South
‘Carolina, ‘where his motorcycle was being garaged. (Dep. of Janice Littlejohn, R. 155,
lines 6-9)) (Dep. of Boisha Wofford, R. 154, lineé 6-7)) (Hr’g. Tr., R. 46, 1ihesl 16-19)

(Id., R. 48, line 1 ~ 49, line 2) (Id,, R. 49, lines 10-13) (R. 151-153). Mr. Kennedy

" Decedent had attended an event the evening before and then gone to restaurant. (Hr’g Tr., R.
31, lines 3-13). : '
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- testified that Décedent had no work-related duties in Mbore, South Carolina, nor did his

work require him to pick up his motorcycle or“visit his mother. (Hr’g Tr., R. 71, lines 2-
23)." Decedent stayed at his mother’s house between two and three hours. (Id., R. 53,
lines 2-11). While theré, he visited with his mother and ate somethingi (Id., R. 54, lines
9-10). During that time, he had some brief work-related phone conversations and text

messages. He also had personal calls and messages. (R. 157-160) (R. 161) (Hf’g. Tr., R.

76, lines 6-15).

The Parks and Recreation Department was involved in or assisting with two
events on May 18, 2012: 1) an employee appreciation “Spring Fever” lunch, and 2) a
bicycle event sponsored' by an unrelat‘ed non—préﬁt organization. Early on the morning.of
May 18, Decedent had a brief email conversation with Sonya Culbreth, Communications
and Marketing Specialist with the City of Spartanburg, about providing a bodium for the
bike event. (Hr’g Tr., R. 8, line 9 — 12, line 4). Although Ms. Culbreth was emailing
Decedent about the bike‘event, she was off twork that day. (Id., R 9, lines 22-24). She
testified that communicating with becedent about issues likelthis §vas not unusual. (Li,
R. 12,1ines 5-7).

Scott Page, the City’s- Parks Manager,ltestiﬁed that- Decedent was his direct
supervisor. (Hr’g Tr., R: 16, lines 9-11). Mr. Page testified that he “didn’t always ‘go
into the office first thing in the morning and [Decedent] also worked out of the office at
Recreafion Centér, CC Woodson .... I know that [Decedent] migh£ go straight to CC
Woodson sometimes if he was working out of that Rec Center office. olr if he had a‘
meeting or something.” (Id., R. 16, line 25 ~ 17, line 15). Mr. Page‘ confirmed that both

he and Decedent traveled to the various parks that fell under their department. (Id., R.

)



18, lines 16-20). He texted and had a short phone conversation with Decedent on the
morning of May 18 about a podium for the bike event. (Id., R. 20, line\IO -~ 22, line 10)
(Id., R. 24, line 21 - 25, line 2). |

Tracy Ballew testified that, as the aquatics director for the City, she ‘w.orked under
Decedent. (Hr’g Tr., R. 3’}, lines 6-24) (Id., R. 42, lifles 20-22). Ms. Ballew testified that
it was common for Decedent to go to the Swim‘Center as well as the other Parks and
Recreation facilities. (Id., R. 38, lines 14-19) (Id., R. 42, lines 16-‘25). On Mdy 18, Ms.
Ballew spoke Qith Decedent on.the phone briefly about signing some forrﬁs for her and
- retrieving a key from Athe C.C. Woodson anter for the Swim Center. (Id.; R. 40, line 19
—41, line 19) (Id., R. 43, lines 10-12). According to Ms. Ballew, Decedent agreed and/or
volunteered to come by fhe Swim Centér with the key and sign the forms. (Id., R. 41,
lines 8-18).

Mr. Kennedy testified that Decedent was “directly responsible for the day to day
operations of Parks and Recreation ... vyhich included our community centers, which
was, at the time of Brian’s death, that WOuld have been four locations[:]‘ CC Woodson
Community Center, TK Gregg Community Cen;er, Northwest Community center, and
the Swim Center,” as well as “over 20 parks.” (Hr’ g Tr., R. 62, line 20 — 63, line 7) (Q,
R. 69, lines 22-24). He confirmed that Decedent’s normal job required travel among the
different locations “based upon what was needed from a manager.” (Id., R. 63, lines 8-
11). He testified that it would hav¢ been normal for Decedent to go to the Swim Center
or pick up keys for his employees, as his joB was not strictly a desk job. (Id., R. 69, lines
5-24). However, he testiﬁea that Deced#nt did not have any workjrelated duties in

- Moore, South Carolina on that date, or any work-related reasons to travel to Moore to
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visit his mother or hick up hisimotorcycle. (Hr’ g'Tr., R.. 71»,line$ 6’-2‘3). Mr. Kennedy
testified that, as a orofessiohal, he did notco'r‘isider himself to be working when he ter(ted,
erhailed or made phorle ealls Wwhen he\ was physlcally out of the ofﬁce. (Id., R. 64, lines
4-20). | l‘ |

‘Deborah McClary, Admini§trative Assistant for the Parks, Recreation, and Soecial

Events Department, (Hr’ g Tr, R. 55, lines 17-19), testified that, although her office ‘was

~in the same location as Decedent’s office, Decedent did not always work out of his

physwal ofﬁce

Q But was, h1s work always done there physically in the ofﬁce or did he get out.
of the ofﬁce'7 : :

A: Not necessarlly, he had several dlfferent locatlons he would be at at times.
Q: Okay Did hlS job really requlre him to go from --

A: From place to place, because we had center - - recreation centers; CC
Woodson, Northwest, we had the Swim Center, and we also have park locations.

(Id., R. 56, lines 9-16).
Decedent left his mother’s house ‘in lVloore at about 11:15 a‘.m. on the morning of
May 18. He told his ndother he was‘going to work. (Hr’g Tr., R. 5‘10, lines 6-l3) (Dep. of
Janice L1ttlejohn ‘R. 156 lines 8- 12) Not long after, 'he was inVo’lved in an accident at
the corner of Reidville Road and Plateau Street in Moore, which resulted in fatal i 1nJur1es
(R. 129-130) (R. 131-135) (R. 136- 149) (R 150) (R. 151-153). The accrdent oceurred
approx1mately two mlles from his mother s housé in Moore (Hr'g Tr R. 51 l1nes 16-

18) (R. 129-130) (R. 131-135). S



Appellants filed for benefits under the South Carolina Wérker’s Compensation
Act (“Act”). Respondents denied that their claim was compenséble'because Decedent
was not acting within the course and scope of his employment at the tirﬁe of his accident.

A hearing was conducted before the Single Commissioner on August 15, 2013.
Subsequently, he issued a decision, denying workers’ compensation benefits on the basis
that Decedent’s fatal accident did not ‘érise out of and in the course of his employment.
In addition, the Single Commissioner found that Decedent was not charged with any
work-related duties at the time of his accident and was not performing a special task,
service, mission or errand for his employér. Instead, Decedent waé on a purely personal
visit to his mother’s house. The éingle Cdmmissio_ner speciﬁcally.found that, even if
De;:edent had conducted some work-related lactivities that morning, his trip to Moore,
South Carolina and his mother’s house “was a s‘ubstantiall deviation from his
employment.” Hié accidéﬂt occurred at “a location that Decedent’s work duties did not
require him to be.” Thg Single Commissioner also held that the claim was bafred by the
going and coming rule and that none of the excebtions to that rule applied. (Order of the
South Carolipa Worke;s’ Compensation Commission, T. Scott Beck, filed November 7,
2-013, R. 80-92).

Appellants appealed to the Full Commission, raising two issues. First, Appellar_lts

argued that the Single Commissioner effed “in finding that the decedent was not working

at the time of his death.” Second, Appellants argued that the ﬁnding that the claim is

barred by the going and coming-rule was erroneous, asserting specifically that the Single
Commissioner erred “in failing to find that the decedent, -on his way to or from his wofk,

was still charged with some duty or task in connection with his employment,” and citing



Medlin 'v. Upstate Plastér Ser§'., 329 S.C. 92, 495 S.E.2d 447 (1998). (App. Form 30,
dated Nov. 18, 2013, R. 1).

An Appellate Panel of the Full Commission (“Commission”) heard oral argument

- on February 18, 2014. The Commission upheld the Single Commissioner’s findings of

fact and conclusions‘ of law in -théir:en‘ti.rety. A(Appella;[e': Panel Decision & Order of the
South _Cafolina Workers’ Crorﬁpénsation ‘Commi‘ssipn, ﬁled‘May 12, 2014 (“"‘C‘ommission
Decision”), R. 118-128).- Spepiﬁcally, the Commission found as a matter of fact fhat
Decedent “was not working at the tirﬁe éf his death,” and that, “[i]nstead of coming to
work on the day of ‘his acCident? Decedenf 'drove approximately ni‘n'el m'ilesv from hiis
'cipartment in the opposite:directiOn'to,his mother’s home' in Moojre,‘ SdutH Cgrolin'a to - ‘
pick up his motorcycie and visit with his mother :.. This visit to his mother’s house Wés
of a purely personal nature.” The Commissi;;n -fbun’d thgt, even if it could be said that

r ’ : :
“Decedent was working at some point on his date of accident, that the trip and visit to his,

" mother’s house in Moore, South- Carolina was a substantial deviation from his

employment.” Importantly, thefe was no finding that, following th’e’ substantial deviafion,
Decedent returned to his work dﬁties’. .The Cor’nmi.ssion also found that the fatal accident
occurred “at a location that Decedgnt’s >work >dutie;°, did not reqﬁire him to be. Nothing
about Decedent’s jo‘b., on the Qatc of his apcident, réquired thét he travel to or-visit any

location in Moore, South Carolina or that he go and pick up his motorcycle in Moore,

- South Carolina.” Instéad, all of Deced_ent’s job résponsibilities were located within the

City of Spartanburg.

The Commission also found that the claim was barred by the going and coming

A - rule, from which “there are no applicable exceptions.” Decedent was not charged with . =



‘any work related duties but was “on a purely personal mission toi get to wqu,” at the timé
of his accident. The Commission also found that “Decedent was not pérforming a si)ecial
task, service, mission, or errand for tlhe City of Spartanburé 'at the time ‘of his accident,”
but instead, éll/of ‘the acti.vities he plahned to engage in once he got to work “were a
customary part of His employment,” which were job duties “that fell \yithin his 4j0‘b
description” and “expected df him on /a regular basis.”. (C;)mmission Decision, R. 123-
125). | S

The Comfnission concluded aé a matter of law that “Decedent was not working at
the time of his accident.” - Even if Decedent had been performing some work-related
tasks that4moming, the; trip to Moore to visit his mother and pick up his motorcycle

constituted a substantial deviation which, under White v. S.C. State Highway Dep't, 226

)

S.C. 380, 85 S.E.2d 29~O, (1‘955‘.)iand Falconer v. Beard-Laney, Inc., 215 S.C.' 321, 54
S.E.2d 904 (1949), bar his claim. ‘
In additioﬁ, the Commission ruled that, because none of the exceptions to the
going and coming rule applied, Appellaﬁts’ claim was barred by that rule as the Decedent
was on his own ‘fpéréonal mission” to get to work when the accident- occurred.
“Decedent had no work-related dutiesl to perform on his way to work, nor was he under
| the control of the-City of Spartanbu%g ” The Commission held éhat the special errand
exception isv not applicable bécause “Decedent was not charged with any task on his way -
to work,” but instead, the only job duties Decedeﬁt h’evld on the day of his accident ;zvere
his typ{cal and customary job dut_ieé. (Commissio_n Decision, R. 126-127).

Appellants ﬁmély appealed to this Court. Although Appellants listed two issues

in their notice of appeal, they have abandoned their argument that, in light of Decedent’s

-



\ B

“cell phone and other electronic communications on the morning of his death, he was
acting in the course and scope of his employment at the time of his death.” (See App. Br.
p. 3 n.1). The only issue raised on appeal is whether Appellants’ claim “falls within an
[

exception to the ‘going and coming’ rule.” (Id., p. 3).

STANDARD OF REVIEW

Judicial review of a Commission decision is directed by the substantial evidence
rule of the AdministratiVe Procedures Act, S.C. Code Ann. § 1-23-380(A)(5) (Supp.

2012). Lark v. Bi-Lo. Inc., 276 S.C. 130, 276 S.E.2d 304 (1981). A reviewing court

should affirm the decision of the Full Commission unless it is clearly erroneous. in view.
of the substantial evide_nc,e of th‘e‘ whole record. Id., at 136, 276 S.E.2d'at 307.  The
reviewing court may not substitute its own judgment for that of the Full Cornmissioﬁ as
té the weight of the eviden\ce on a duestion of fact, but may reverse if the decision is
affected by an error of law. S.C. Code Ann. § 1-23-3 80(A)(55.

Substantial evid?nce is not a mere scintilla of evidence, nor the evidence viewed

blindly from one side of the case, but is evidence which, considering the record as a

whole, would allow reasonablé, minds to reach the same conclusion the administrative

agency reached in order to justify its action. Pierre v. Seaside Farms, Inc., 386 S.C. 534,

540, 689 S.E.2d 615, 618 ‘(2010).‘ “The possibility of drawing two inconsistent

-,

conclusions from the evidence does not prevent the Commission’s finding from being

supported by substantial evidence.” Sharpe v. Case Prod., Inc., 336 S.C. 154, 160, 519
S.E.2d 102, 105 (1999). Instead, the findings of the I*;ull Commission are presumed

correct and can be set aside only if unsupported by substantial evidence or based on an

error of law. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 186, 414 S.E.2d 162,

Y



163 (1992). It is not within the appellate court’s purview to reverse findings of the Full

Commission which are supported by substantial evidence. Broughton v. South of the
Border, 336 S.C. 488, 496, 520 S.E.2d 634, 637 (Ct. App. 1999).

ItAis well-established that, “the burden is upon the Qlaimants. to prove such facts as
will rendér the injury and ensuing death compensable within the provision olf. the
Workmen’s _Cofnpénsation Act, and such award must .not be based upon surmise or

conjecture or speculation.” Sola v. Sunny Slope Farms, 244 S.C. 6, 10, 135 S.E.2d 321,

324 (1964). A ke.y element of this burden is proving that the injury arose out of and in

the course of the claimant’s employment. ‘See, e.g., Falconer, 215 S.C. at 330, 54 S.E.2d.

" at 909 (the “burden of supplying evidence from which the inference can be legitimately

drawn that [the claimant"s] death arose out of and in the c_ourée of his employment rests
upon [the claimant]”).

ARGUMENTS

L. . ,Appellants’ claims ére bérred/defeated by the two iss:ue rule.
Thi§ Court can and should dispose of this appeal by applyihg the two issue rule.
That rule provides that, “where a decision is based on more than one ground, the
( ‘
appellate court will affirm unless . the appellant appeals all grounds because the
unappeaile‘d ground will become the law of the case.” Lott v. Jones, 387 S_.C; 339, 346,‘
692 S.E.2d 900, 803 (2010).

Here, the Commission. denied the compensability of this claim on multiple

grounds and legal theories. First, the Commission found as a matter of fact that Decedent '

 “was not working at the time of his death.” (Commission Decision, R. 123).  The

Commission further found that, even if Decedent had been working during the morning



of May 18, his trip to. visit his mother and pick up his motoréycle cdnstituted “a

substantial deviation from his employment.” (Id., R. 124). In its Conclusions of Law,

the Commission’ held that Appellants “failed to establish [that] Decedent’s accident arose .
out of and in the course of i’liS employment, as Decedent was not working at the time of

his accident.” Even if he had been working;‘ his accident occurred during “a substantial

deviation from employment.” (Id., R. 126). Critically, there is no finding that Decedent

returned to his éourse of e@ploymenf following the substantial. deviation prior to his'
accicient.

Appellants have appealed none of these findings of fact and conclusions of law,

which are the iaw of the casé. Seé, e.g., Green v. City of Columbia, 311 S.C. 78, 80,‘427
S.E.2d 685, '687' (Ct. App. 1993) '(“Tile ﬁndings of fact \andAlaw by the hearing
commissioner become and are thé law of the case, unless within the scope of the -
appellant’s exception to the full commi?sion and its notice to the relspondent of the issues .

the respondent would be required to meet,” citi'ng Ham v. Mullins Lumber Co., 193 S.C.

66, 7 S.E.2d 712 (1940));' Colonna v. Marlboro Park Hosp., 404 S.C. 537, 548, 745
S.E.2d 128, l134 (Ct. App. 2013) (unappealed Commission rulings are th\e law of the
casé). | | |

The bar from benefits because of a substantial deviation isTa séparate legal theory

from the applicabilify of the going and comﬁig rule. Compare Matute v. Palmetto Health

Baptist, 391 S.C. 291, 705 S.E.2d 472 (Ct. App. 2011) (discussing going and coming

rule), with White v. S.C. State Highway Dep't, 226 S.C. 380, 85 S.E.2d 290 (1955)
(discussing substantial deviation during travel). Even if this Court were to reverse the

T

Commission’s decision on the applicability of the going and coming rule, there is still a

10



finding that Decedent substantially deviated from his employment at the time of this
accident and no ﬁpding that he had returned to the course of his employment. Thus, the
finding of a substantial deviation in and of itself results in the non-compensability of this
claim: See m, 226 S.C. at 382, 85 S.E.2d at 291 (“we are constrained to hold ... that
the accident occurred during. a substantial deviation from duty which renders it
noncompensable™); Falcener, -215 SC at 328, 54 S.E.2d at 908 (denying benefits because
“the only reasonable inference warranted by the evidence is that. the fatal accident
occurred dt a time when the deceased had deviated completely from his mater’s bdsiness

and had gone on a personal errand”). Therefore, this case falls squarely within the “two

issue” rule and this Court should afﬁrm the Commission’s denial of benefits because

Appellants failed to appeal the substantial deviation finding, which constitutes an
alternate sustaining ground.

II. The Full Commission properly held that Decedent’s fatal accident does
not fall within any exception to the going and coming rule.

In the alternative, this Colurt should dphold the Commission’s finding that
Appellants’ claim 1is barred by the going and ceming rule. “As a general rule, an
employee going to or coming from the place where his work is to be performed is not
engaged in perfoﬁning any service growing out of and incidental to his employment, and,
therefore; an injur}; sustained by accident at such time does not ’arise out of and in the

course of his employment.” Medlin v. Upstate Plaster'.Serv., 329 S‘.C. 92,95, 495 S.E.2d

- 447, 449 (1998). There are five well-recognized exceptions to the going and coming

rule: 1) where the means of transportation is provided by the employer, or the time that is
consumed is paid for or included in the wages; 2) “[w]here the employee, on his way to

or from his work, is still charged with some duty or task in connection -with his

11



employment”; 3) where the way to work is inherently dangerous gnd fs either the
exclusive way or constructed and/or maintained by the efnployer; 4) whére the injury is
incurred in close proximity to the workplace and there is an “implied requirement” that
the employee use that approach to go to and c?>me from work; and 5) where an emplpyee
is injured “while performing a special task, service, mission, or errand for his employer,
even before or after customary working hours, or on a day on which he does not
ordinarily’,wolrk.” Id., at 95-96, 495 S.E.2d at 449,

Appellants essentially have presented a “‘rriovi'ng target” in terms of which -
exceptioh to the going and .coming rulé they believe applies in this f‘Ca'SC. Their statement‘
of the issue on appeal merely‘refers to “an exceptioﬁ” to the go'ing and corhing rule,
without identifying specifically which exception they claim applies. This lack of
specificity flies in the face.of i{ulé 208(b)(i)(B5, whiI(;h requires that the “statementSha}ll
be concise and direct as to each issue ... [b']I'OE\ld éeneral statements may be disrégarded
by th_é»appellat_e court. Ordinarily, no pdint will be considered which is not set forth in
the statcrhent bf the issues on appeal.” Rule 208(b)(1)(B), SCACR. On this pdint,
Appellants’ statement of issues and their Brief “itself leave botH this | Court and
Respondents “to ‘grope in the dark’ to ascertain the precise point at issue.” Lott, 387
S.C. at 348, 692 S.E.2d at 904. \

In their brief to the Commission, Appellants, cited Medlin and argued that their
case falls within the second exception, asse}'ting that Decedent was “charged with some
duty or task in connection with his ‘ef.rlployment.;’ (Brief of Claimant/Awppellant, dated
January 17, 2014). At oral argument before the Commission, however, Aépellants cited

/

Medlin for the proposition that their case falls within the “special errand” exception.
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(Transcript of Full Commission Hearing, held February 18, 2014, R. 100, line 15 - 101,

AN

line 2).> On appeal to this Court,Appellants have dropped their argument that

" Decedent’s accident falls within the-special errand exception, as that exception is neither

identified in their statement of issues on appeal nor addressed anywhere in their Brief.

Appellants cannot raise the special errand exception now. “It is axiomatic an issue

cannot be raised for the first time in a reply brief.” McClurg v. Deaton, 395 S.C. 85, 87

n.2, 716 S.E.2d 887, 888 n.2 (2011); see also. Ahrens v. State of South Carolina, 392 S.C.

340, 357, 709 S.E.2d 54,.63 (2011) (even where issue is. properly raised on appeal, if it is
not argued in the brief, it is “deemed abandoned and will not be considered by the

appellate cou'rt”v).

Appellants cite Bickley v. South Carolina Elec, & Gas Co., 259 S.C. 463, 192 h
S.E.2d 866 (1972) for the general proposition that, to be compensable, an injury must

both arise out of and in the course of empioymént. (App. Br. p. 4). .Although Bickley

~ involved the special errand exception to the going and coming rule, merely citing a case

for an unrelated issue doés not raise or preserve an issue for appeal. Moreover, the facts
of Bickley afe readily distinguishable fromthe case at hand. In Bickley, the decedent had
been called out in the middle of the ﬁight to travel from Columbia to Charlieston to répair
storm-damaged electrical lines. In adopting the special errand e>:(ception, the Supreﬁle
Court held that, “[w]here an employee is obligated to make emergency calls or to
'perform service at times other than during his regular working hours and goes on a
“special errand or mission for the employer, he is entitled to' the protection of the

compensation law from the time he leaves home until his return thereto.” 259 S.C. at

? Although Medlin recites the recognized exceptions to the going and cbming rule, that case was
decided on the basis of the first exception — that the employer provided the means.of
transportation to and from work. .329 S.C. at 96, 495 S.E.2d at 450. °
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470, 192 S.E.2d at 870. Here, Decedent was injured during regulér working hours when
he nor’mally would have. been at work and nothing about theltrip to Moore, South
Carolina was for the benefit of his employer. Furthermore, there is abundant evidence in
this record that the tasks Decedent was going to perform once he arrived at work ‘were
part of his normal job duties and fell well within his job description. See (Hr'g Tr,, R. 12,
lines 5-7) (Ms. Culbreath testifying that communicating With Decedent about evems li.ke
the bike event was not unusual) (I_d_., R. 18, lines 16-20) (Mr. Page testifying that it was
not unusual for either'him or Depedent to travelA to the vamious parks that féll within their
department) (Id., R. 38, lines 14-19) (Id., R. 42; lines 16-25) (M. Ballew tesifying that i
was normal for Decedent to go to the Swim Centér. as well aét the other: Parl|<s and
Recreation facilities) (Id., R. 69, lines 5-24) (Mr. Kennedy testifyi;ng that it woul’d have-
been normal for Dgcedéﬁt to go to?' t}}e Swim Ceﬁtef or pick up keys) (Id., R. 56, li:nes 9-

16) (Ms. McClary testifying that Decedent did not always work out of his physical office

‘but, instead, traveled among the various recreation centers and parks); see also (R. 162)

(Decedent’s job description). Thus, there was nothing special about what he was going to
do once he arrived at work.

On appeal, Appellants argue that becedent’s injuries arose out of and in the
course of his employment (which Respondents dispute) and, therefore, his accident “falls
within an exceptiml to the ‘going and coming’ rule.” (App. Br. 3). Ata minimum,
Appellaht‘s have the analysis backWards —if an injury incurred on the v‘vay to work falls
within an exceptibn to the going and coming ruie, i;[ is deemed to arise out of and in the |
scope and céurse of employment, not the other way around. Critically;r as noted above,

Appellants did not appeal the Commission’s’ determination that they failed to prove that

/
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“Decedent’s accident arose out of and in the course of his employment, as Decedent was

not working at the time of his death,” (Commission “Deci'sion, R. 123, 126), which is the

law of the case. See, e.g., Green, 311 S.C. 7at 80, 427 S.E.2d at 687; Colonna, 404 S.C.

at 548, 745 S.E.2d at 134.
Before this Court, Appellants appear to revert to their argument that Decedent

was “charged with a duty or task in connection with his employment,” citi'ng Matute v.

Palmetto Health Baptist, 391 S.C. 291, 705 S.E.2d 472 (Ct. App. 2011) and Skinner v.

Braum’s Ice Cream Store, 890 P.2d 922 (Okla. 1995). Ap'pellan'tvs’ substantive reliance

on Matute is curious. In Matute, benefits were denied because the claimant fell‘ on the
sidewalk outside of work and she was -not fulfilling any duty or task at the time of her-
accideht. 391 S.C. at 296, 705 S.E.2d at'475. The same result should obtain hére, where

Decedent was on his way to work and not tasked with any task in connection with his

employment until he arrived at his place of work.

3

‘Not only is Skinner not a South Carolina case,> it is not even a workers’
compensation case. The issue in Skinner was whether the injured plaintiff could hold the
employer vicariously liable for an automobile accident caused by the employer’s

employee while she was en route to a store location other than the one where the she

- normally worked. 890 P.2d at 923. Skinner is not applicable, let alone controlling. In

fact, the key issue of whether the employee’s supervisor had instructed her to go pick up

supplies, as opposed to the employee voluntarily doing so, was never decided by the

3 Although South Carolina courts may look to foreign jurisdictions where there are no cases on
point in South Carolina, see Bass v. Isochem, 365 S.C. 454, 477, 617 S.E.2d 369, 381 (Ct. App.

+ 2005), Appellants have neither asserted nor demonstrated that that is the case here. In fact,

Appellants rely heavily on Gray v. The Club Group, Ltd., 339 S.C. 173, 528 S.E.2d 435 (Ct. App.
2000), which addresses, among other issues, the “duty or task” exception to the going and coming
rule,
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uncontroverted that Decedent agreed and/or volunteered to pick up-a key from one of his

lines 8-18).

!

court. Instead, the case was rémanded. 890 P.2d at 925. Here, the testimony is

;

normal work locations and deliver it to another normal work location. (Hr’g Tr., R. 41,

Appellants erroneousty aeéert that,their case is similar to GM (App.A Br. pp. 5-
6). First, the language quoted hy Appellants is drawn from this Court’s analysis »of the
two separate requirements that compensable injuries “arise out of;; and are incurred “in
the courser/of’ employment. Here, A'ppellahts dict not appeal the Commission’s rulings-
that they failed to estahlish that “Decedent’s accident arose out of and in the course of his’
employment, as‘Decedent. was not workirlg at the time of his ‘death.” (Commission
Decision, R. 123,7126) (App. 'Form 3 0, R. 1)‘. As is the case with much of their argument,
the‘y attempt to graﬁ lariguage and analysie from various workers’ c’ompensation concepts
onto their cahe in 'order to create an exception or standard that they can meet. This _Court
should reject such efforts. For example, the language cited by Appellants that “Brian :
‘was on hrs way to [C C. Woodson Center] to fulfill hrs employment dutles > (App Br
p. 7), is lifted from thls Court s discussion of whether the claimant in M was injured in
the course of his employment: - The “in the course” prong looks at “the time, place and
circumstances under u\}hich the injury occurred,” Gray, 339 S.C. at 187, 528 S E.2d at‘
443 but does not necessarlly address the _concepts and/or exceptlons embodied in the"

bl
gomg and commg tule.

. . \'V - !
Second, the part of Gra that addresses the going and commg rule was dec1ded on

-

’the basis of the first exception: “We find that the circumstances in this case fit into the

first exception to the ‘going and coming rule.” Gray was paid for both his travel time and

2

Joe
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for mileage. His time and mileage :began when he left his home on Friday mornings.”

339 S.C. at 189, 528 S.E.2d at 444. Although th; theory of their_cais'e has been unclear .

and evolving, Appellanté have never -asserted that Decedent’s éé¢ident falls within the
first exception to the gbing and cory}ing rule. | |

Nevertheless, the instant é;se is diéﬁngﬁishable from Gray because Decedeni was
not fequired to pick anything up‘froml his ‘mother’s ﬁoqsé or even from Moore, Sduth'

Carolina. There is absolutely no evidence that, a‘i the time of his a'cicident,ADecede,nt was
A — h -
\ “

_carrying ‘documents for his employer. or performing any 'buslinc.s_s-related' tasks. He- f

simply was going to work. The fact that he was on his way back to Spartanburg in order
to go to work does not convert his trip into an assigned job or task b'y his erhployer. :
AppellantS’speciﬁcally aﬁéck the Commission’s Conclusién of Law: in 9§ 6 of its

Decision, which determined that “the duty or task exception to the going and coming rule

_is’ inapplicable ...” (App. Br. p..) 3). 'Appelléﬁts appéar to quéstion whether the

Commission’s findings of fact that “D-eée‘dent was not charged with any work related
duties at the time of ilis ac"ciudvent but instead was on a purely persbnal l’l’l_iSSiOl’l)tO ggt to
work,” ’arid that Decedent was not “tasked: ;Nith any Work related reéponsibility at the .tinvqe
of hi’s accident. He was merely on his wély to work to engage. in his tjpicél jo-b
responsiBilities,” (Com@ission Deci§i0n, R. 125), are actually coﬁé}usions of law. (A‘pp.:
Br.p.3 n.2j. Contrary to Appellants’ suggestion othéfwise, there is more than sufﬁcierit :
evidence in the record;{to .sﬁpportwthe' C(cpmmission’s faptual' ﬁn(iings' on these points,
(Hr’g Tr., R. 12, lines 5-7) (1d,, R. 18, lir;es 16-20) (I1d., R. 38,.»li‘r‘1e; 14-195 (@, R. 42,

lines 16-25) (Id., R. 50, lines 6-13) (Id., R. 56, lines 9-16) (Id., R. 69, lines 5-24) (4., R.
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71, lines 2-23) (Dep. of Janice Littlejohn, R. 156, lines 8-12)) (R. 162), which should be
upheld on appeal.
The weakness in Appellants’ case is belied by their attempt to characterize the’

1133

well-established going and coming rule as a mere “‘shortcut’ for assessing 'liability,”
based on the premise that “a person on his way to Work ‘is not engaged in vp‘erforming any
service growing out of his employment.’” V(App. Br. p. 4). Appellants argue that
Decedent’s accident is compensablé because it does not fall Within the premise or
assumptions‘on which they argue the going and comihg rule is bésed. Apparently,
because they cannot establish that Decedent’s accident falls within any of the recognized -
exceptions to the going and coming rule, ‘they instead attempt to create an additional .
catch-all exception that is loosely comprised of “assumptions” or “the fact.or:s of control,
laék of personal discretion, énd lack of personal purpose.” (App. Br. pp. 5, 7, 8). Such
an exception has never been adopted by South Carolina courts and should not be given
any credence here.

Furthermore, even if this éourt ‘were to analyze' the elements put forth by‘
Appellants — ie., consideration of “control, discretion, Vand ‘personal purpose in
determining whether a trip arises out of and is in the course and scope of employment,”
(App. Br. Ip. 4), their claim still fails. Although Appellants allege that Decedent was on

an errand for and under the control of the‘City, that the errand was of value to the City,

and that he had no personal discretion, (App. Br. p. 8), there is no evidence in the record

. to support any of these assertions. Instead, it is undisputed that retrieving his motorcycle

and visiting with his mother were entirely personal and not work-related errands, which

provided -no value whatsoever to the City., (Hr’g Tr., R. 71, lines 2-23). It is also

~

1

18 -



undisputed that he agreed/volunteered to pick up a key from one of his normal work
/

locations (the C.C. Woodson Center), and deliver it to a subordinate at another location

(the Swim Center). (Id., R. 41, lines 8-18). - Finally, there is no evidence whatsoever that |

- Decedent was constrained from visiting someone else or performing other personal

errands on his way,’lp work, and Appellants’ suggestion.otherwise is no ‘more than rank
spe.culation.‘- |

Despite Appellants’ focus on.the element of control, (App. Br. pp. 3 n.2, 4-5, 7,
8), here Decedent Vl'as in no way under his employer’s control' at the time of his accident.
Although Ms. Ballew requested that Decedent pick up a key from the C.C. Woodson
Center and rbring it to the Swim Center, Ms. Ballew was not Decedent’s supervisor. In
fact, the opposite is true — Decedent was Ms. Ballew’s supefvisor. ‘ T(Hr’g Tr., R. 37,‘ lines
20-24) (1d., R. 42,_lines 20-22). Decedent wéé not instructed to bick the key up and
deliver it; instead, he agreed and/or Volunteered to do so. -(Id., R.'41, lines 8-18). Asa
result, Appellants® assertion that Deéedent “was .in the process of executirlg a specific
task given him by Tracy Ballew,” (App. Br. p. 7), is nonsensical. Il is, instead, further
evidence of the lengths to whicll Appellants attempl to stretch the facts and the law to fit
their case, which this Court should reject. ,

Furthermore, there is no evidence in this record that the tasks of picking up and

delivering the key and.signing papers were time sensitive. (Hr’g Tr., R. 40, line 19 - 41,

line 19) (Id., R. 43, lines 1-12). Thus, 'Decedent.could have stopped to perform any

number of personal tasks on his way back to Spartanburg to start work.

Like the employee in Gallman v. Springs Mills, 201 S.C. 257, 22 S.E2d 715

(1942), Decedent was merely on his way to work and could have changed his mind about '
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going to work at that precise time, visited with friends as he had visited with his mother,
or transacted other business. To say that lhe ‘would have impinged on his employer if he
had not picked up and delivered the key as he had agreed/volunteered to do is tantamount
to saying that a worker who was' scheduled to-:work at the mill “at the appointed time”
would not have imbinged on h'is‘employer by not shoWing up for‘his shift. 201 S.C. at
265, 22 S.E.2d at 718-719. A‘s was the case with the claimant in Gallman, no duty was
required of Decedent until he arrived at work, which was in Sparta‘mburg.‘ Decedent §vas
not tasked with picking ﬁp anything in Moore, or anywhere else, until he arfived at his
regular place of work, which included both the C.C. Woodson Center and the Swim
Centér. See (Hr’g Tr., R. 38, llines 14-19) (Id., R. 42, lines 16-25)“ (ii, R. 69, lines 5—‘24

(Id., R. 56, lines 9-16) (1d., R.»71, lines 2-23), see also (R. 162).

Similarly, the instant case is comparable to Gregg v. Dorchester County Sch.

Syst., 270 S.C. 189, 241 S.E.2d 554 (1978). There, the claimant, an assistant\

Summerville High School principal, was required to stay late on nights when football

games were scheduled. The Claimant lived in Orangeburg and traveled to Summerville

“on Monday mornings and back home to Orangeburg on Friday‘evenings. On the evéning

in question, he stayed late for a football game and was injured while returning home to

Orangeburg. The Court upheld the Commission’s denial of benefits because “[the trip

was made solely because of appellant’s election to return to Orangeburg each weekend,

3

and not in the performance of any service for which he was employed.” 270 S.C. at 193,
241 S.E.2d at 556. Here, Decedent’s decision to visit his mother during normal working
hours was for purely bersonal feasons, and he was returning to his job in Spartanburg to

perform his regular job duties when he was injured. Although he had made a few short
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phone calls and communicated briefly via email and text during the morning, that did not
convert his commute to work into a work-related trip. As the Supreme Court stated in

Sylvan v. Sylvan Bros., “[i]Jt would be rash to announce a sweeping rule that whenever

the employee performs any service at home, the intervening journey is in the course of
employment.” 225 S.C. 429, 436, 82 S.E.2d 794, 797 (1954). In fact, such a finding
would swallow the going and co.ming rule for juS_t about all white collar workers.

Like the claimant in Whitworth v. Window World, Inc., 377 SC 637, .661 S.E.2d

333 (2008), Decedent was not tasked with any work, to 'perform until he actually arrived
at work. “The primary purpose of [claimant’s] trip served a persdnal objecti\}e, namely
for [claimant] to travel to the place where his work was to be performed. [Claimant] had

N

no work-relatéd duties ‘to perform on the way to work, was not under the control of

Window World, and was free to conduct personal business on the way to the jobsite ... as

evidenced by his personal deviation.” Id. at 641, 661 S.E.2d at 336. UnliKe the claimant
in Sola, 244 S.C. at 15-16, 135 ‘S.E.2d at 321, Decedent was not injured while travéling
between the places he was required to work nor d1d any'&ﬁng related to his trip to'his
mother’s house have any connection to or provide any./f)eneﬁt to his employer.
Decedent’s accident, while indisputably tragic, éimply is not compehsable under the Act.

The Minnesota case relied on by Appellants, Locke v. Steele County, 27 N.W.2d

285 (Minn. 1947), is readily distinguishable from the case at hand. In Locke, the
employee was instructed by her supervisor that, at-the end of her normal lunch hour from

12 noon to 1 p.m., she was to travel to the post office and pick up the office mail. On the

- t
4 At least the claimant in Whitworth was transporting a tool that was needed for his job that day,
377 S.C. at 639, 661 S.E.2d at 335, although even that fact did not bring his claim with in the
duty or task exception to the going and coming rule. Here, there is no evidence that Decedent
was transporting any work-related items at the time of his accident.

\
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day she was 1nJured she had’ lunched at home and was travehng in the direction of her'
job in order to go to the post ofﬁce The Minnesota Court held that the claimant’s

injuries were compensable because, due to her employer’s speciﬁc instructions, “at 1

p.m., her services for her employer were resumed,” which required her to be on the

public streets and consequently subjected her to ordinary street risks while she was

performing those servicesi ‘Id. at288. In contrast, here Decedent was under no direction
from his superv1sor Who did not even know he was not in the office on the mornmg of
May 18 (Hr’g Tr., R. 70, lmes 17- 22) to go anywhere.

Appellants appear to confuse the gomg and coming rule w1th the rule apphed to
trayellng employeest, (App Br. pp. 5-6). Although there may be _surularlties, the

application of the two rules is dlstlnct and they apply in different factual situations.

-Although an employee may be considered traveling, in a teehriical sense, on his or her

way to work, the rules appllcable to employees traveling out of town on busmess do not

apply to employees gomg to and commg from work. The rules applicable to traveling
employees simply do not apply here, where there has not been eyen a suggestion that

Decedent traveled out of town on business.

Thus, Appellants’ reliance on Beam v. State Workmen’s Comp. Fund, 261 S.C.
327, 200 S.E.2d 83 (1973), one of two cases Appellants insist is “most similar” to their

own, is misplaced precisely because Beam deals with an out of town trip by two teachers

'~ to attend a meeting of the South Carolina Education Association. The issue in Beam was

whether the activity the claimants were engaged in at the ‘time of their accident —
traveling to the out of town meeting — pertained to or was incidental to their regular job

duties. Beam did not discuss in any manner the going and coming rule but, instead, held
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that attendancie at the meetings, which their supervi'sor. admitted was expected' of therﬁ,
“was consistent 'w.ith' their contracts of hire and was logiéally related to their
employment.” 261 S.C. at 333, 200 S.E2d at 86. The key factual distinction between
Beam and the -instailt case is that, in Béﬂ!thé cléfmantswgre ~n0£ only encouraged but

urged and expected to attend the out of town meeting and were injured on the way to that '

“event. Here, nothing about Decedent’s job required to-him to gdto Moore or to visit his

mother or to pick up his mdtbrcycle. ‘At the time he was injured, Decedent was merely

" on his normal way to, work.

Fli}lally, Appellants mak_e'.much of tkié fact that Decedent agreed/volunteered/wés -
planning to pick up a key ait fhe CC Woodson Centér"aﬁd deliver it to the Swim Center.
This was a normal part of ﬁis job respons}ibili}ives and Would be i)erformed entirely at
placeé he normally worked. In short, Aﬁpellants’ argument appears to be that, because
Decedent had work to do once he éot to work; he comes Within‘ the “duty or task”
exception to the' going and corﬂing rule. Theirpositién \;vould eliminate the “going” part
from the going'vayr‘ld coming rule because every employee is anticipétéd to engage in
Work-related activities once ;che;y arrive at Work. This Court should reject any such

argument.

CONCLUSION

) ) . #) Tyt ) cC . . -
- For, all the reasons stated -herein, this Court should affirm- the Commission’s

- denial of benefits to Appel_lanté.
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