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STATEMENT OF ISSUES ON APPEAL

DID THE LOWER COURT CORRECTLY FIND THAT THE TRUE OBJECT OF
THE APPELLANT’S BUSINESS WAS THE PROVISION OF PORTABLE
TOILETS SUCH THAT THE GROSS PROCEEDS FROM THE BUSINESS
WERE SUBJECT TO THE STATE SALES AND USE TAX? o

A. Is The Lower Court’s Applicati(;n Of The True Object Test Based On Faéts
Found On The Substantial Evidence On The Record As A Whole Correct? -

B. ‘Because The Appellant Failed To Raise The Issues Of Ambiguity In The Statute,
“Contrived” Evidence, Misapplication of the LZM Case, South Carolina .
Department Of Revenue Policy. Documents . And Information From Other -
Jurisdictions To The Lower Court, Are Such Issues Barred From Review By This
Court? ‘ : ‘




STATEMENT OF THE CASE

1. Respondent Audit and Administrative Protest

The South Carolina_Departnient of Revenue (Respondent) conducted a sales and
" use tax audit of Appellant’s business, Eugenia'qugero, d/b/a Boggero’s Portable Toilets,
for the periods January 1, 2009 through December 31, 2011 (audit periods) (R. p. 7). The
Respondent issued a Proposed Noticeiof Adjustment (Notice) on April 12, 2012 (R. p. 7;
R. pp. 223-227; R. p. 123i, line 24-p. 124, lines 1-4). Appellant timely protested the
Notice.. (R.p. 7; R. p. 126, liiie 7).. On May 7, 2013 the Respondent issued aDcpartment |
Determination (i{. p. 7, R. pp. 231-233; Rj p. 126, lines 12-17; R. p. 202, line 5). Such
Deteimination found that the “trué object?7 of thé Appella_rit’s business was the proi/isibn
of portable toilet; aild other tangible pers.o.{lal property for use by t}ie custonier. R:p. 7;
R. p. 231). The Determination further determined that the grosé proceecié from such
business Were'éubject' to South Carolina sales and use tax after applying the seventy-
percent (70%)' exemption provided at S.C. Code Ann. § 12-36-2120(62) (Supp. 2009).
The Determination also smight to impose penaltieé and interest thereon (R. p. 7; R. pp.
231-233). |
2. Administrative Appeal — Contested Case

On May 16, 2013, the Appeilant filed a Request fdr a Contested Case Hearing
with the Administrative Law Court (ALC)" chéllengingthe: impos‘itionA of sales tax on the

business’s gross proceeds (R. p. 7.)

“'The Appellant requested a contested case hearing pursuant to S.C. Code Ann. §
12-60-460 (Supp. 2013). Appellant’s reference to S.C. Code Ann. § 12-60-470 (Supp.
2013) in its Initial Brief at p. 2 is misplaced. ‘This latter section applies to “Taxpayer
Refund Claims” — such is not at issue in this case because the Appellant here paid no tax



3. ALC - Contested Case Issues
On September 12, 2013 the contested case was heard before the Honorable John D.
McLeod, Administrative Léw Judge. The issues presented were:

' 1. Are the 'Pétitioner’s ‘gross proceeds from the rental and servicing of
. portable toilets subject to sales tax?

2. If such gross proceeds are subject to the sales tax is the Petitioner liable
for the failure to file and failure to pay penalties in addition to the sales
tax?

(R. p. §; R. p. 13‘2,‘ lines'3-17;v R. pp. 231-233). At the hearing of the contested case -
Appellant phrased the issue béfore the ALC as:

A. [Mr. Hemphill]: -- it is our position that when the facts
are heard in this case that the department Is, for lack of
‘a better term, trying to put a square peg in a round hole.
It doesn’t meet the definition of a tangible piece of
~ personal property being either sold or rented, that being
these portable toilets. . These portable toilets are
incidental to a very unique, very specialized service that
she provides, and that is the hauling off in a safe .
manner, human waste. For that reason, she provides a
service and what she does as a business providing this
service and her gross sales are not subject to the sales
. tax statute. That is our position in this case and that is
-what we look to prove as we go through this day.

(R p- 26 line 1- p 27 line 25)

Q. [The Court] Thank you. But it seems to me, and correct
if I’'m wrong, but this boils down to a matter of law or
statutory construction. Am I in error?. /

» [Mr. Hemphill] Your Honor, we certainly feel like the
facts, that are coming from' the Wltnesses do play and
1mportant role. '

(R. 28, lines 9-11). - | S

prior to the appeal in this case. Appellant paid the sales tax determined to be due by the
Respondent on February 27, 2014 (interest was paid on March 28, 2014). '



At the conclnsion of the cpntested case hearing on September 12, i2014, the ALC
requested thnt both partiesnﬁle;‘ briefs. in the form of proposed orders (R. p. 203, lines 6-
11). The ALC indicated that he .had not yet made a decision as to thd prevailing party.
(R. p. 203, linen 6-11).> The ALC requested that both parties submit authority froni other
jurisdictions regarding the application of the “true object” tes:'t.. (R. pp. 289-290 and R. p.
319). On December 13‘, 2013 both parties snbmitted to ‘the ALC and to each dther, |
proposed orders by emaiil, including electronic copies of information frdrn othér
jurisdictions. (R. pp. 289-290 and R. p. 319; R. pp. 320-337; R. pp.-291-304)ﬂ. »

4. ALC Final Order and Decision |

On]J ainuar_y 6, 2014, the ALC isvsned an Qrder on the contested case (R. pp. 4-19).
Such Order found' that “Petitioner’d ‘ grdss pro'r:eeds’ from the rental/leasé of portable
toiletn is subjecr to the sales tax based on the application d‘f the ‘true object’ test.” (R. p.
13, “Conclusion of Law” No. 8). |

Neithér party filed a Motion for ‘Reconsideration nor a Rule 59(e), SCRCP,
mo_tion: | B
5. Appeal to the South-Carolina Court of Appeals

The Rdspondent received the“ Appellant’s'Notice of Appeal to this Court dated
February 3,2014 on F ebruary 8, 2014. The Renpondent recéived Apidellant’s Initidl Brief

dated March 4, 2014 on March 6, 2014.

2Although it is not reflected in the transcript of the hearing, after the. ALC
requested briefs from both parties in the form of proposed orders (R. p. 203), the ALC
requested that both parties provide authority from other jurisdictions on the issue of the
taxability of the gross proceeds from portable toilet businesses. Thus, at the time the
proposed orders were emailed to the ALC, both parties submitted information from other
‘jurisdicti'ons. : '



STATEMENT OF FACTS

The Respondent audited the Appellant for sales and use tax for the tax periods
January 1, 2009 through December 31, 2011 (R. p. 7; R. p. 45, lines 7-10; R. p. 120, line
25 — p. 122, line 13). As a result of this audit the Respondent imposed’ sales taxes,

2 (13

penalties, and mterest on. Appellant gross proceeds” from its portable toilet business.
- (R.p. 7; R. pp. 231-233). Ultimat_ely’ the taxability of such gross proceeds came to be
heard by the ALC (R. p. 8; R. pp. 21-203). On January 6, 2014, the ALC issued its _
‘ 'Order. The ALC appliecl the “trae object” test to conclude that the “gross proceeds” from
the business were subject to sales tax after applying the _sales tax exemption at § 12-36-
2120 (62). (R. pp. 9-18).

TheAppellant owns and operates’ _Boggero’s Portable Toilets in Greenwood,
South Carolina as a sole proprietor (R. p. 5; R. p. 121, line 25). It is a family business,‘
started and developed by her father (R. p. 5; R. -32, line 15). The Appellant acquired the
business from her father in Z(lOS (R. p.l S; R. p. 32). The Appellant has never applied for
a retail sales tax license; collected sales or use tax from her customers, or remitted sales
Lor use tax to the Respendent. .(RT p. 5; R. p. 103, lines 9-17).

The Appellant prov1des land installs portable toilets, sinks pick-up, and

subsequent waste removal for temporary use. The Appellant also prov1dcs holding tanks,

‘trash containers, delivery, and servicing (R.p. 5; R. pp. 33, 73-75, 121). In providing

3The Appellant’s Exhibit 1 (R. p. 205) is a license from the South Carolina
Department of Health and Environmental Control (DHEC) for the haullng of waste. This
is a license 1ssued in the name of the Appellant’s father. . -



these portable toilets she also prot/ides soap, toilet paper, towels, and other toiletries as
| her customers may request (R.p.5;R. pp 33,73, 121, 125)

The Respondent calculated the Appellant S gross proceeds (the taxable base for
the imposition of the State sales and use tax) from the rental of portable toilets to be
$128,901.15 ‘;for the audit perlod. " This figure was derived from total gross proceeds
($429,670.49) minus’ gross proceeds from trash collection services ($59,660.47) minus -
~ out-of-state sales, multiplied by 30%. (R. p. 5; R. pp. 128-131; Respondent’s Exhibit 4
(CD: Appellant invoices); R. p. 234 Respondent s Exhibit 5 (Schedule of Sales
[nvo1ces), R. p. 235, Respondent ] Exh1b1t 6 (Schedule of All Trash Pickup Sales) and
R. pp. 236- 276 Respondent’s Exh1b1t 7 (Summary Schedule of Inv01ces Reflecting
Various Units lnv01ced and'_“New Delivery”).

When a customer contacts the Appellant and requests delivery. of a portable unit, |
the Appellant calculates the number of units‘ that she believes the customer may need
based on the number of individuals using the | unit(s), Vlrer experience, and other

guidelines.’

‘On direct examination Wes Butler, the Respondent’s auditor stated: (R. p 121,
lines 10-17):

So the Boggero’s — and just from going out there and

meeting with Ms. Boggero and discussing it with her,

Boggero’s provide portable toilets for their customers.

They usually provide the service of cleaning the portable |
toilets, of taking the waste out of the portable toilets and

that type of a th1ng

During the audit period the Appellant operated and maintained a website at
www.boggerotoilet.com, for Boggero’s Portable Toilets. This website provides a number .
of rental options for portable restrooms, including: VIP Units, Special Event Units,
Wedding Units, Handicap Units, and Hand Washing Units (as noted specifically on
taxpayer invoices submitted into evidence Respondent’s Exhibit 4 (CD: Appellant




The Appellant testified that she and the customer sign what she has entitled a

“Service Agreement” (Agreenient). (R. pp. 6-7; R. pp. 206-207; R. pp. 83, 84, 85). This

N

Agreement '(R. pp. 6-7; R. pp. 206-207 and ppa 208-20.9)6 reflects the fellowing terms,
among others:

1. The customer requests delivery and use of portable
toilet(s) and or dumpsters from Boggero’s Portable
Toilets.

2. The customer will be respon31ble for the followmg
service payments: .

# of Portable Toilets Cleaned # of Times per
‘Week ’
Price .

% %k k. ok

4. From the date of this agreement, portable toilets and or
dumpsters” will be delivered for use by the customer
upon request without the signing of another agreement.

- Invoices) Bates Nos. 2 through 4449). (R. p 79, line 23 p- 87, line 25 p. 91, line 21; p.
95, lines 6-13; p. 100, line 3; R. pp. 228-230; R. pp. 125-126). In describmg Boggero s
website where the bus1ness is advertised Mr Butler testified: .

A. [Mr. Butler] So this is just various screenshots from the
Boggero’s website.

[Ms. Thompson] Okay.. When did you ﬁrst see that?
[Mr. Butler] I saw this durlng the —as I was conducting
the audit.

[Ms. Thompson] and d1d you rely on that in any way in
determining the outcome of your audit.

[Mr. Butler] In some ways.. So this basically reflects
that they are renting portable toilets. That they have
various units that they are providing to their customers
for their customers to use. And so it’s something where
‘the customer is using and is interested in the product of
the — tangible personal pr'oduet of the portable toilet.

> L PO

Appellant testified that she- h1red someone to set up the web51te paid for it, it was in
existence during the audit period and to date and she has not requested ttiat any changes -
be made to it. (R. p. 6, fn. 3; R. p. 72, line 11; p. 73, lines 2-4; p. 74 line 1; ; - 125, llne
9; p. 150, line 2).

5The agreement in Appellant’s Exhibit SA (R. pp. 208-209) is outside the audit
period of January 1, 2009 through December 31, 2011. -



* . of portable toilets and or dumpsters may. increase in

It is intended that this agreement wrll cover ongoing A
and future portable toilets and/or dumpsters deliver and
use. ‘ g . ; '

The Customer understands that serv1ce fees for the use .

the future, and the undersigned will be responsible for

+ the increased payment without- the 51gnmg of another

10.

A1,

12.

13.

agreement

****‘

The. equ1pment is the property of Boggero’s Portable

Toilet,” and is pr0v1ded to the customer for his
exclusrve use.on the job site listed on dehvery ticket or

N future delivery t1ckets

The duration of the service period is determined from

date of shipment on our part as indicated on this

service agreement unt11 date of pick up order. -

Carefully check equipmentr upon- unloading a

destination.” All claims for shortages and damaged -

equipment must be noted on the delivery ticket.

"The Customer agrees td ‘be present when equipment is “

returned so that any shortages or damage or equipment |
will be noted on return report and acknowledged. It is
expressly -understood and agreed that the Customer -

.shédll pay for any parts which are lost or damaged
beyond normal wear and tear

Proper placing of the ‘equipment on job location is the

sole responsibility of customer with the assistance of
Boggero’s Portable Toilets. Access to toilets &.or

dumpsters for servicing Wlll be the Customers

responsibility. "

The 'CustOmer agrees to hold harmless Boggero’s

Portable Toilets for any and all damages to property

and persons not caused by the negligence of Boggero’s -
Portable” Toilets while- this -equipment is being used

under this service agc eement or future delivery tlckets



\
Emphasis added. (R. pp. 6;7\; R. p. 83, line 18; p. 84, line 12, p. 85, line'4,.‘p. 34; R. pp.
. 206-207 and R -pp. l208-‘209). 'The Appellant' discussed at length the various tangible
personal property provided by her to her customers (R. pp. 74-76). "

The Respondent conducted a sales tax audit of the Appellant’s business for Vthe
B audit periods. After a review of the information.proyided‘by the Appellant for the

relevant‘periods, the auclitor issued a Notice'imposing'sale's tax, penalties, and interest on
tlle taxpayer’s gross proceeds from the taxpa}rer’s portable toilet buslness ($8,891.96;
interest: $602 27, penalty $3, l9l 36). (R p.5; R pp. 223- 227)

In response to the Appellant ] trmely protest of the Notice, the Respondent 1ssued
its. Department Determ1nat1on sustamrng the 1mpos1t1on of the sales tax, penaltles, and
interest. (R.p.7; R. pp. 231-233). Respondent-Auditor,» Wes Butler, conducted the sales
tax audit. 4He also prepared ‘summariesof the invoices provided as follows:

1. . Gross Sales Per Month From lnvoi(,:es7

2. Nontaxable Trash Sales® ]
3. - Specific Invoice Analysis’

"This summary indicates the calculation for determining the amount subject to the.
State sales and use tax by deducting from the total gross receipts, the total gross receipts
for out of state sales, total gross receipts. for trash collection services, and multiplying the
tax base by 30% to account for the 70% exemption found in § 12- 36 2120 (62). (R. p. 4,
fn. 5; R. pp. 130; lrne 12 — p. 131, line ll)

8See fn. 7.

The Summary of “Specific Invoice Analysis” listed all invoices showing “new

- delivery,” (CD: Respondent’s Exhibit 4, Appellant’s Invoices) specific unit(s) listed, and

the charges for samie. These charges compriséd approximately 28% of the taxpayer’s
total gross proceeds for all periods at issue (after removing the charges for trash removal
and out of state sales). (R. pp. 7-8; R. pp 236-276; R. pp. 130-131). Appellant testified
that the term “fdiew delivery” meant that the Appellant had delivered the portable toilets’
and/or other tangible personal property to the customer for use and this was consistent
through the invoices (CD Respondent s Exhibit 4, Appellant’s Invoices) (R p- 99, lines -
: 4 21)



(R. pp. 7-8; R. pp. 234, 235, 236-276; R. pp. 128-131). In addressing the “true object” of
the transactions at issue, Mr. Butler sta‘red: “ultimately you have to look at what’s the
customer’s ultimate interest. (R. p. 139, lines 1-3). He goes on to address what he found
during the audit regarding the “true obj ect” of the transactions here as follows:
A . [Mr. Butler] 1 would say the customer is interested in a
portable toilet and using the portable toilet. They’re - -
1nterested in the privacy of the portable toilet. She has
various special units that she’s using. VIP units, for her -
* for the summer months, for those couple of days that
she’ll provide those. Those customers — you can’t just
put anything out there for the customer. They desire
. privacy they desire spemﬂc things within the portable
toilet. .
(R. p. 139, lines 22-25; R. p: 140, line 7).
When asked again regarding the purpose “true object” of the transaction, Mr.
Butler again testified:
Well, I guess that I would think of it this way. She couldn’t
just put a holding tank out there with nothing around it.
She could not Just set a hold tank for somebody to uise the
restroom in.
(R. p. 141, lines 10-1’4).
James McCutchen, Esquire, Reverlue Law Advisor for the Respondent, testiﬁed
that he co-authored the Respondent"s 2012-2013 Sales and Use Tax Manual (R. pp: 277-
278). This manual includes a summary of the South Carolina Sales and Use Tax Law
(available in Chapter 36 of Title 12. of the South Carolina Code), South Carolina
- Regulations, Department Advisory Opinions, and practical examples for tax practitioners

and taxpayers. Mr. McCutchen testified that it is the Respondent’s longstanding

administrative policy that charges for the rental of portable restrooms are subject to the

10



1

State sales and use tax. He testified about a 1977 South parolina Tax Commission
Decision, Opinion No. S-D-115, iﬁ which the Commission found that charges for the
rental of portable reStrooms»are subject to the State sales and ﬁse_ tax, notwithstanding the
fact that such charges were also for the servicing of those portabie restroome. He
testified that the Respondent has issued fwo Ad;/isory Opinions (S.C. Rev. Rul. #09-5
and S.C: Rev. Proc. #01155 in which the Respoﬁdeht provi(ied guidance to taxpayers and
tax practitioners regarding the imposition of sales end ‘use tax on charges for the use of
portable restrooms. He further testiﬁed that these documehts are available in hard copy
upon request and also available at the Respondent’s website. (R. p. 8; R. pp. 168; 175;

176; 180; 184; R. pp. 277-278, 279-288). The Respondent provides these documents on

its website Www.sctax.erg. (R. p. 8). 'He.als,o provided preetical testimohy regarding the
imposition of the' sales-tax (R. PP 162-163) by '_way of the statutory framewofk of Title
12, Chapter 36, Seuth Carolina Code of Laws. He testified that in looking at \:?Vhat is the
- “true object” of a transaction, you look at wﬁat the "customer is paying for. (R. p. 171,
_ lines 8-18). He testified in this case the customer is paying for the restroom, the four
walls, ceiling, etc. (R. p.' 171-, lines 16-18; R. p. 172, lines 2-13). He stated that despite
the Appellant’s labeling her agreement as a “serviee” agreement (R. pp. 205-207 and pp..
208-209), the true objecf looks at the substance of theagreement/transaction '(R. p. 172,
line 19 — p. 173',‘ lines 1-15). In this regard, he testified that during his time a;c the
‘Respondent he had ﬁéver seen a contract,thét Was net 'entitled as a “service” agreement.

(R. p-~172, lines 19-22).'° S

°0n cross-exémination.by Mr. Hemphill, Mr. McCutchen testified:
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“impose the sales tax and penalties and 1nterest thereon on Appellant

Based on the testimony provided at the hearing (R. pp. 21-203), the Appellant’s
invoices and other exhibits entered into evidence the ALC applied the “true object” test to
’ “gross proceeds
from its portable toilet business because the “true object” sought by the customer was the
use of the portable toilets and other tangible personal property (R. pp. 9, 10, 11, i4).

ARGUMENT
THE LOWER COURT CORRECTLY FOUND THAT THE TRUE OBJECT OF
THE APPELLANT’S BUSINESS WAS THE PROVISION OF PORTABLE
TOILETS SUCH THAT THE GROSS PROCEEDS FROM THE BUSINESS
WERE SUBJECT TO THE STATE SALES AND USE TAX.

A. The Lower Court’s Application Of The True Obieet Test Is Based On
Facts Found On The Substantial Evidence On The Record As A Whole.

The review of the administrative law judge’s order must be confined to the record.

The court may not substitute its judgment for the judgment of the administrative law

~judge as to the weight of the evidence on questiorrs of fact.

The reviewing tribunal may affirm the decision or remand
the case for further proceedings; or it may reverse or
modify the decision if the substantive rights of the
petitioner have been prejudiced because the ﬁndmg,
conclusion, or decision is: ' ~

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

JIf there is an agreement to use tangible personal property
pursuant to the South Carolina law, and there are charges to
use that tangible personal property, then that transaction —
if the true object is — for the customer is for the use of that
tangible personal property, that transaction would be
subject to the South Carolina sales tax unless there is an
exemption or exclus1on b. Because there are several — ovér
80 exemptions.

(R. p. 182, lines 5-15).
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(e) clearly erroneous in V1ew of the reliable, probatlve
and substantial evidence on the whole record; or

- (f) arbitrary or capricious or characterized by abuse of
‘discretion or clearly unwarranted exercise of
d1scret10n '

S C. Code Ann.. § 1-23- 610(D) (Supp 2013) See Travelscape LLC v. South Carohna

~ Dent ofRevenue 391 S C. 89 705 S.E. 2d 28 (2011)

The decision of the Admlmstratlve Law Court should not
be overturned unless it is unsupported by substantial
evidence or controlled by some efror of law.” Original Blue
~ Ribbon Taxi Corp. v. S.C. Dep’t of Motor Vehicles, 380
-S.C. 600, 604, 670 S.E.2d 674, 676 (Ct.App.2008); see
Media- Gen. Commun1cat1ons "Inc. -v. S.C. Dep’t of
* Revenue, 388 S.C. 138, 144, 694 S.E.2d 525, 528 (2010)
(“A reviewing court may reverse the decision of the ALC'
where it is in’ violation of a statutory provision or- it I
affected by an error of law.” (citing S. C. Code Ann. § 1-
. 23-610(B)(a), (d). (Supp.2009)).‘_"However, “[q]uestions of
_statutory interpretation are questions of law, which we are
. free to decide without any deference to the court below.”
: CFRE 3958.C. at 74, 716 S.E. 2d at 881.

. Centex Intl Inc v.S.C. Department ofRevenue 406 S C 132 139 750 S.E.2d 65 68
. 69 (2013)

As prov1ded in the foregomg [ ]he reView of the administratilvelaw judge’s order.

[

must be conﬁned to the" record. The court may not substltute 1ts Judgment for the
o \ A ,

judgment of the administrative'layv judge as to the Weight of the evidence on questions of
fact.” Travelscap at 97.

" Here, the ALC apphed the “true object” test based on the factual determmatlons

 laid out in its Flndlngs of Fact (R Pp. 5 8) The ALC’s Factual Fmdmgs were based on ’

- the substantlal ev1dence on the record as a whole and the ALC has comm1tted no error of
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law.!! Substantial evidence is defined as:

Substantial .evidence is evidence which would allow
reasonable minds to reach the conclusion the administrative
agency reached. Carroll v. Gaddy, 295 S.C. 426, 368
S.E.2d 909 (1988). The Department is the fact-finder for
purposes of judicial review. Lindsey v. S.C. Tax
.Commission, 302 S.C. 504, 397 S.E.2d 95 (1990).

See, Long Cové Home Owners’ Ass’n. Inc. v. Beaufort County Tax Equalizaﬁon Bd.,
327 S.C. 135,488 S.E. 2d 857 (1997).
~ Most relevant to the inqliiry here, is that the South Carolina General Assembly

has carved out a partial exemption for portable toilet businesses. This exemption

"' Appellant provides that the ALC Order in this case should be given lower
deference because the ALC’s Order was adopted in part from the Respondent’s proposed
order; (Appellant’s Initial Brief p. 10). First, the cases cited by Appellant do not provide
for such a lower deferential standard. Second, as is more fully discussed herein, the
ALC’s Findings of Fact and Conclusions of Law are based on substantial evidence on the
whole record and the ALC committed no error of law. To reiterate, in South Carolina,
Section 1-23-610(B) provides the appropriate standard of review; “[t]he review of the
. administrative law judge’s order must be confined to the record.” The court may not
‘substitute its judgment for the judgment of the administrative law judge as to the weight
of the evidence on questions of fact.” Appellant’s citation to the cases of Anderson v.

City of Bessemer, 470 U.S. 564, (1985); U.S. v. Marine Bancorporation, Inc., 418 U.:S.

602 (1974); Flowers v. Crouch-Walker Corp, 552 F. 2d 1277 (7" Cir. 1977); Holsey v.
Armour &Co., 683 F. 2d 864 (4™ Cir. 1982); Bright v. Westmoreland Cnty., 380 F.3d.
729 (3@'Cir. 2004) are entirely misplaced and misstate the dicta of those cases. In
Anderson, the Court discussed its concerns with the practice of the court requiring the
prevailing party to submit a proposed order and then the court’s adoption of same without
more, p. 572. Nevertheless, in that case the Court found the order at issue to be based on
the evidence on the record. Similarly, in all of the other cases cited by Appellant in this
regard, the reviewing courts. were concerned with, again, the trial courts’ adoption
without change of the prevailing party’s proposed order — an order requested by those
courts in each case after a ruling from the bench or a conference as to who prevailed and
then requesting a proposed order solely from that party. Those courts declined to follow
Anderson on state law grounds. In thesinstant case the ALC requested proposed orders of
both parties at the conclusion of the hearing (R. p. 203). As the ALC pointed out at that
time he had not made a decision but was going to consider both proposals. Further the
ALC requlred both parties to submit authority from other jurisdictions (R pp 289-290
and p. 319).

14



recognizes that a’portab‘le toilet l;)usiness is labor intensive. That is, the business consists

Ain large part cf the service of hauling off and disposing of human waste. 'Ttte partial

exemption is found at § 12-36-2120 (62) and provides: |
12-36-2120. Exemptions from sales tax.

Exempted from the taxes imposed by this chapter . are the

gross proceeds of sales, or sales prlce of:
&Kk

- (62) seventy percent of the gross proceeds of the rental or -
lease of portable toilets. []2]

The Respondent s auditor 1n thls case apphed this exemptlon prov1510n to the

b 119

Appellant’s “gross proceeds” from her portable toilet business. That is, he first calculated
the “gross proceeds” _siiti)‘jtect to sales and use tax by including all invoices then he
deducted from total gross recelpts the total gross recelpts for out of state sales, total gross
- receipts for trash collection services, and multlplymg the tax base by 30% to account for .

the 70% exemption found in § 12-36-2120'(62). (R. p. 7; R. p. 130, line 12-p. 131, line

-~

'?2This exemption was effective July 1, 2003, SB 274, 2003. ' o

PGenerally, tax éxemption statutes must be given their plain and ordinary
meaning to effectuate the intent of the General Assembly. Furthermore the language
should not be read to effectuate a futile act on the part of the General _Assembly. TNS
Mills v. S.C. Dept. of Revenue, 331 S.C. 611, 619, 503.S.E.2d 471 (1998) (“The Court
must presume the législature did not intend a futlle act, but rather intended its statutes to
accomplish something. State ex rel: McLeod v.-Montgomery, 244 S.C. 308, 136 S.E.2d
778 (1964). The language of a tax exemption statute must be given its plain, ordinary
meaning and must be strictly construed against the claimed exemption. John D.
Hollingsworth On Wheels, Inc. v. Greenville County Treasurer, 276 S.C. 314, 278 S.E.2d
340 (1981)”). See also Home Medical System Inc. v. S.C. Dept. of Revenue, 382 S.C.
556,566, 677 S.E. 2d 582, 588 (2012) (“In our opinion, however, the:current statutory
language-“medicine ... sold by prescription”-clearly evidences a legislative intent that the
exemption be only for those medicines requiring a prescription.” ). As to the meaning and
application of a statutory provision, recognizing and giving full effect to the General
Assembly’s intent is the Court’s ultimate goal. Sonoco v. South Carolina Dep’t of
Revenue, 378.S.C. 285, 662 S.E.2d 599 (2008), A Court cannot apply nor construe a
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Why did the auditor tax such gross receipts in the first place? As the ALC
determmed the “true object” of the Appellant s transactions was the use of the portable
toilets by the customer. South Carolina’ s'sales gnd tise tax statutory framework provides -
for such an applieation of the true ebj ect test. |

S.C. Code Ann. § 12-36{910_ (Supp.'2009) provides for the imposition of a sales

tax on the gross proceeds of tangible personal property sold at retail. The rental of

portable t011ets at issue is 1ncluded in the definition of “tangible personal property. »li4

To that end, S C. Code Ann. § 12- 36-90. prov1des

- Gross proceeds of sales, or any similar term, means the
value proceeding or accruing from the sale, lease, or rental
of tangible personal property.

(1) The term includes:
: * % %
(b) the proceeds from. the sale of tangible personal
property without any deduction for:
(i) the cost of goods sold ’
(ii) the cost of materials, labor, or service;
“(Vv) transportation costs;
(vii) any other expenses - -

statute without regard to its plain and ordinary rneaning, and may not resort to subtle or
forced construction in an attempt to limit or expand a statute’s scope. Berkebile v. Outen,
311 S.C. 50,426 S.E.2d 760 (1993).

. - Here however, the Appellant is not challenging the exemption but arguing that

neither the tax nor the partial exemption prov1ded by § 12-36-2120 (62) apply to her
. business because “all that she provides is a service.” (R. p. 205) The Appellant argues
her service is spe01a11zed -However, the Department of Health and Environmental
Control (DHEC) license entered below, Appellant Exhibit 1, was issued to her father.
The Appellant does not have a DHEC license in her name. (R. p. 82, lines 3-19).

'“See S.C. Code Ann. §§ 12-36-60 (2000) (‘tangible personal property [includes]
personal property which may be seen, weighed, measured, felt, touched or which is in
any other manner perceptible to the senses. S.C. Code Ann. § 12-36-70 (1)(c) (2000) (a

“retailer” or “seller” includes a person operating a ‘“renting, leasing, or 0therw1se

99

- furnishing tanglble personal property for a con31derat10n .....
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S:.C. Code Ann. :§ 12-36-}(50 (Supp'. 2009) goes on to provide that a “sale’; or
“purchase” means any transfer, exehange, or barter, eonditjonél or otherwise, of tangible
personal property for a consideration including “2) a rental, leese -or other form .of
' agreement;” |

As required by the General ‘Assembly’s statutory vframework, the Respondent’s
auditor first calculated the to_tel gross proceeds from the rental of the portable toilets to
include all 'sefvicing charges (Se_otion 12;36'-90 (1)(b)(i)‘ and (ii)); after subtracting
nontaxable trash receipts end out of state sales, the auditor then reduoed this amount by -
seventy percent to reco‘gnize the statutory exemption. (R. pp. 7-8; R. pp. 234, 235, 236-
276; R. pp. -128-131). The Respondent S audltor testlﬁed that the Appellants sinks,

toilets, dehvery, pickup comprise approx1mate1y 28% of her gross sales. 15,

PThe Appellant argues in its Initial Brief that such summary, Respondent’s
Exhibit 7 before the ALC, is “contrived.” Howéver as discussed more thoroughly below,
this issue was not raised and it was not ruled on, as such, it is not subject to review by this
"Court. More importantly however, Respondent’s Exhibit 7 is based on the Appellant’s
invoices. Respondent’s Exhibit 4 shows that the Appellant’s tangible personal property
comprises approximately 28% of its business. The Respondent’s auditor describes the
basis and results of Respondent s Exhibit 7 as: =

Q: [Ms Thompson] I am going to show you Respondent’s
'Exhibit Number Seven. ‘ :

[Mr. Butler] Okay.

[Ms. Thompson] Did you prepare this as well?

[Mr. Butler] I did. *

[Ms. Thompson] And what is that?

[Mr. Butler] So, this was something that [ generated
just in going through the sales invoices. Again, it has
date, invoice number, Bates numbers, vendor ov- who
her customer was. I put vendor, that’s supposed to be
customer name. And then the sales amount. And so
what these sales represent were sales as reflected on her
invoice for things such as standard units, the VIP uinits,
hand wash stations, the handicap units, and then also

roPOE
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The ALC also noted (R. p. 14) that the South Carolina Supreme Court has .

reco gniZed the appliéation of the “true object” test to determine appropriate application of

 the sales tax. Fratfemal Ord:ér of Police v. South Carolina Dept. of Revenue, 352 S.C.

.420, 574 S.E.éd 717 (2002) E“According’ t(; the ‘trﬁé object test’ sales which are merely
incideﬁtal to the tranéaétion and not its true object are not exempt ﬁom th¢ retail sales
tax. See Journal of Multistéte Taxatioﬁ; Vol. 5, No. 6, pp. 244-253 (Jan./F eb.. 1996.);’). In
that case, the Court found that if the refund issue had beenApreserved, applying the “true
object” test, as between the retailer of the‘ cards and the operation, the sale of ‘the bingo

cards were merely incidental to the tranSaction, the wager.'®

was to highlight any invoices that specifically stated
something about a new deliver or plckup of the portable
toilet.

Q. [Ms. Thompson] “What do you think of those numbers
- those totals mean to you? '

A. [Mr. Butler] So basically this — so I had a monthly total -
and at the end of it I totaled it out just to get and idea of
how much in sales that would be. And roughly — I mean
roughly it was close — it was probably about 28 percent
of.what her gross overall sales were.

(R. p. 130, line 9-p. 131, lines 1-14).

'SAdditionally, 27 S.C. Code Ann. Regs. 117-308 provides for the application of
‘the “true object” test to determine the application of the sales tax on certain services.

~ Regulation 117-308 Professnonal Personal, and Other
Services.

The receipts from services, when the services are the true
object of the transaction, are not subject to the sales and use
tax, unless the sales-and use tax is specifically imposed by
statute on such services (i.e. accommodation services,
communication services). The following subsections of this
regulation will discuss various types of services. It should
also be noted that several businesses, in addition to
selling nontaxable services, also sell tangible personal

- 18



" As correctly noted by the ALC the %;irue object test” is best described in 9
7 : : ' . .

Vanderbilt Law Review 231 (1956). It states: _

The true test then is one of basic purpose of the buyer.
When the product of the service is not of value to anyone
- other than the purchaser, either because of the confidential
. character of the product, or because it is prepared to fit the
purchaser’s special need - a contract or will prepared by a
lawyer, or the accident investigation report prepared for an
insurance company - this fact is evidence tending to show
- that the service is the real purpose of the contract. When the
purpose of a contract is to produce an article which is the
true object of the agreement, the final transfer of the
product should be a sale, regardless of the fact that special
- skills and- knowledge go into its production. Under this
analysis, printing work, done on special order, and of
significant value only to the particular customer, is still a-
sale. The purchaser is interested in the product of the
services of the printer, not in the services per se. Similarly,
~it'would seem that contracts for custom-produced articles,
be they intrinsically valuable or not, should be classified as
sales when the product of the contract is transferred.

" The Vanderbilt Law Review article, in quoting Snite v Department of Revenue,
398 I1l. 41, 74 N.E.2d. 877 (1947), a}éo establishes the following general rule:

If the article sold has no value to the purchaser except as a
result of services rendered by the vendor, and the transfer
of the article to the purchaser is an actual and necessary
_ part of the services rendered, then the vendor is engaged in
‘the business of rendering service, and not in the business of
-.selling at retail. If the article sold is the substance of the
transaction and the service rendered is merely incidental to
and an inseparable part of the transfer to the purchaser of
~ the article sold, then the vendor is engaged in the business

property and should be licensed to report the tax.
"~ This list is not all-inclusive as to ‘services offered in South
Carolina, as to services offered by a particular profession,

or as to sales made by a particular profession.

(Emphasis added).
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of selling at retail, and the tax which he pays...[is measured
by the total cost of article and services]. If the service
rendered in connection with an article does not enhance its
value and there is a fixed or ascertainable relation between
the value of the article and the value of the service rendered
in connection therewith, then the vendor is engaged in the
business of selling at retail, and also engaged in the
business of furnishing service, and is subject to tax as to the
one business and tax exempt as to the other.

(R. pp. 13-14). As provided in the foregoing; the “true object test” focuses on what the
“customer” or “buyer” is paying for. Here, the true object of Appellant’s business as
supported by the record is the prov1s1on of portable toilets, the prlvacy, four walls,

ceiling, etc. purchased by the customer. 17

"TAt the conclusion. of the contested case hearing the ALC requested -authority
from other jurisdictions regarding the issue in this case. (R. pp. 289-290 and p. 319). The
Respondent provided the case of LZM Inc. v. Virginia Dept. of Taxation, 606 S.E.2d 797
(January 14, 2005) where the court imposed the sales tax on a portable toﬂet business.
The ALC Order included the reference to this citation as follows

- This Court also finds persuasive and adopts the view of the
Virginia Supreme Court as provided in LZM Inc. v.
Virginia Dept. of Taxation, 606 S.E.2d 797 (January 14,
2005) where a similar issue regarding sales tax on portable
toilet service and rental was addressed. The court found:

The true object test is the means by which the
Department determines the dominant purpose of a
mixed sales and service transaction in order to
determine whether the transaction is subject to sales:
tax as a sale of tangible personal property or
whether it is a sale of services and therefore exempt
from, tax. The true object test was adopted by this
Court in WTAR, 217 Va. at.883, 234 S.E.2d at 249,
in which we acknowledged the endorsement of the
test by a preponderance of authorities.

) k k sk ¥

As we also noted in WTAR, the taxpayer's "manner
of computing the- invoice" is not determinative of
either the true object of the transaction or whether
_the service provided is truly separate and distinct
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' "Here the ALC reviewed Respondent’s" pelicy documents (R. pp. 277-278 279-
282 283 288) heard the testimony of James McCutchen and correctly concluded the
Respondent had consistently applied the “true object” test to the facts of this case. (R

- pp- 8, 14 15). - Gilstrap v. South Carohna Budget & Control Bd., 310 S.C. 210, 423

S E.2d 101 (1992) Grevstone Catering, Inc. v. S.C. Dep tofRevenue 326 S.C. 551, 486 .

S.E.2d 7 (Ct. App. 1997). That is, each transaction had been analyzed to determine the

from the property leased. 217 Va. at 884, 234
S.E.2d at 249. Otherwise, a taxpayer could create its
own tax exemptron merely by altering the prmtrng
of its invoices.[' ]

Appellant argues in its Initial Brief at p. 20, that the ALC should follow W.
Hellerstein’s view as provided in State Taxation, 3" Edition.§ 12.08, fn. 165, rather than
the '"ALC’s application of this case. First it should be noted that in his article, Mr.
Hellerstein initially states.as to the LZM case, “although supportable”- here too, the facts
of the case support the ALC’s Order. However, this argument was not raised below, and
as such is not subject to review by this Court. Even should the Court consider this
argument it fails. In fact, Hellerstein’s comments would have no application to this case. '
He statés in his article; “A different result might obtain, for example, if pumping services
were priced differently or if toilets were sold outright.” Here the facts show the
Appellant did not sell the toilets, but rented or provided them for use by the customer. (R.
pp. 205-207). Even without reference to this case, South Carolina law applying the true
object test to the facts of this case support the application of the sales tax here. —
particularly in light of the General Assembly’s exempting 70% of the gross proceeds
. from these businesses. " Appellant also cites to various policy documents from other
taxing authorities. (Initial Brief, 12; R. pp. 289-290) as supporting its theory of the case.
However such argument again is not before this Court. The ALC did not adopt the views
of these jurisdictions in its Order.- As discussed more thoroughly below, as the issue was
net raised and ruled on, it is not before this Court’s review. Even were the Court to
address this argument, it must fail. The South Carolina General Assembly has spoken to
 the issue here through the exemption of. 70%.of the gross proceeds of sale from the

business through Section 12-36-2120 (62). The “information” from other jurisdictions is - | .

interesting but not South Carolina law.
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“true object” — a factual determination — and such true object in this case was that the

customer was paying for the portable unit(s).'®

"Appellant argues numerous policy documents not brought to the ALC’s
attention, that is, these documents were not raised in support of any issue below. These
arguments are not now properly before this Court. Should the Court entertain these
arguments, such remain without merit. At.the hearing Respondent’s witness, Mr.
McCutchen, testified that it is the Respondent’s longstanding administrative policy that
charges for the rental of portable restrooms are subject to the State sales and use tax. He
testified about a 1977 South Carolina Tax Commission Decision, Opinion No. S-D-115,
in which the Commission found that charges for the rental of portable restrooms are
subject to the State sales and use tax, notwithstanding the fact that such charges were also
for the servicing of those portable restrooms. . He testified that the Respondent has issued
two Advisory Opinions (S.C. Rev. Rul. #09-5 and S.C. Rev. Proc. #01-5), in which the
Department provided guidance to taxpayers and.tax practitioners regarding the imposition
of sales and usé tax on charges for the use of portable restrooms. He further testified that
these documents are available in hard copy upon request and also available at the
Department’s website. (R. p. 8; R: pp. 168, 175, 176, 180, 184). (R. pp. 277-278, 279-
282, 283-288). These are all documents applicable to Appellant’s business, portable
toilets. Contrarily, Appellant has provided numerous references to policy documents in
its brief (Appellant’s Initial Brief, 12). Each is distinguished here. As an initial note,
none of the Appellant’s citation of additional policy documents addresses portable toilet
businesses. Second, as .to the private letter rulings cited, they specifically note that the
conclusions reached apply only to the specific set of facts therein. Moreover, S.C. Private

Letter Ruling #05-2 finds that charges for copies of medical records are subject to the
~ State sales and use tax — such supports the case here. S.C. Private Letter Ruling #12-2,
which addresses whether a certain communications service satisfies the “data processing”
. exemption for the sales and use tax on communication services, is not relevant to the
instant case. The rental, lease, or other form of agreement to rent or use portable
restrooms is subject to the sales and use pursuant to § 12-36-910(a)(1), as the sale of
tangible personal property. Such a rental, lease or other form of agreement is not subject
to the sales and use tax on communications pursuant to § 12-36-910(a)(3). S.C. Private
 Letter Ruling #92-5 addresses the taxability of “dinner attractions” for purposes of
admissions and sales and use tax; finding the meal is subject to sales tax and the
entertainment is subject to admissions tax — none of which apply to the instant set of
~facts. S.C. Private Letter Ruling #97-3 addresses wireless communications sale and
installation and concludes “XYZ” is selling tangible personal property, it is not a fixture
and is subject to the tax. S.C. Private Letter Ruling #97-4 finds that security monitoring
is not subject to sales tax — the true object is the monitoring for security purposes; finding
the system is of no use — it is the monitoring that the customer is buying. In the current |
“matter, but for the portable toilet there would be no waste to remove — the customer is
paying for the privacy, the four walls, and amenities. S.C. Private Letter Ruling #05-5
imposes sales tax on the purchaser of the materials for use by others. Here, Appellant

"22



Applying the facts“,of. this case to the statutory frameWork in the foregoing well
supports, by the substantlal ev1dence on the whole record the ALC’s finding that the true -
object of Appellant s business is the provision of tangible personal property The
transcript is replete with documentary evidence and testimony from Appellant and
Respondent’s witnesse-s that she provides portable toilets, tangible personal property, and
other amenities for use by her custorners. _

| First, Appellant’s agreement with her customers speciﬁcally provides the type and
number of imits to be provided to the customer, which Appellant retains title to the same
and any damage to such tangible‘personal propert}r will be borne by the customer (R. pp.
6-7; R. pp. 206-207; Infra, ;Sp. 7-8). |

The Appellant testiﬁed at length as to the various tangible personal property
| provided by her to her custorners (R.‘p.r 74-76). She testified that she offers customers’
: construction units, VIl’ units, handicap units, sink units, high rise units, and the waste
" tanks to accompany same. Further she provides amenities as requested by the customer.
(R. pp’. 75-76).

~ Moreover, the App‘ellant"s website advertising the rental of tanig_iblev personal
property supports the ALC’s’ Order in this case.-"Appellant testified that she hired
someone to set up the website, paid for it, the website was in existence during the audit
period and remains so to this date, and further that she has not requested that any changes
' be made to it. - The products, toilets and other arnenities are piqctnred and discussed on

-such website. Appellant described each “unit” (portable toilet) avzilable to customers at

owns the portable toilets and other amenities, tangible personal property, and provides the
same to her customers for use as shown in the invoices-and agreement.
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length during the hearing. (R. p. 6, fn. 3; R. pp. 228-230# R. p. 54, line 12-p. 55, line 10;
p. 72, line 5-p. 73, line 3;p. 74, line 17-p. 77, linel4; p. 125, lines 5-22).

‘. | The Appellant’s invc;ices19 for the periods at issue support the ALC’s finding. By A
way of example, the Appellant testified regardlng Bates No. '86 (R. pp. 234, 235, 236-
276): “you requested holding tank to be picked up, but I told him we woulcl lea\'/e it there
without charging because we'-have no imrnediate use for it.” (R. pp 80, 87- 88 CD:

' Respondent s Exh1b1t 4, PDFl) Appellant testified that the note on the i 1nvo1ce reflected
no charge for “service,” however the language of the invoice reﬂects “tank” and “1t ” the
tangible personal .property. _ This tangible personal property is the same equ1pment
referenced an<l provided for “use” of the customer in Appellant’s agreerr_lent (R. pp. 205-

207 and pp. 208-209),”

" Appellant argues that Respondent s Exhibits 6-18 reflect her “business” and that
such is service. (Appellant’s Brief 6-7). However, as noted on Respondent’s Exhibit 7
"(R. pp. 236-276), this is incorrect. Multiple invoices noted on the summary show units
- delivered, picked up, and various types of units — VIP, Handicap, etc. (CD: Respndent’s
Exhibit 4) Such invoices were not reflected in Appellant’s Exhibits 6-18. Appellant also
- argues that the Department has incorrectly imposed the sales tax on service only as some
of Appellant’s customers own their own toilets and Appellant merely provides a service.
(R. p. 218; R. p. 63, lines 1-3). First, the burden is on the Appellant to show the “gross
proceeds” are not subject to tax, S.C. Code Ann. § 12-36-950 (2000). It is true that
Appellant’s Exhibit 14, based on Appellant’s testimony, is for service provided to a
customer who owns their own toilet. The invoice is for $70. Similarly, Appellant’s
testimony (R. pp. 220-222; R. pp. 66-67) indicates that these invoices are service for
customers who own their own units. The total charges. thereon are $212. As such, for
these particular invoices (R. pp. 218, 220, 221, 222), 30% of this amount was included in
the tax base, thus a sales tax of $5.04 was imposed by Respondent on this amount.
However, such incorrect calculation does not alter the substantial evidence on the whole
~ record supporting the fact the true obJect of Appellant s business is providing portable
. toilets for use by the customer. -

2 Appellant testified regarding her invoices multiple times throughout the hearing
indicating the provision of portable toilets and other property for use by the customer.
Although her testimony indicates each time that the charge is only for “service,” there is
no doubt that the customer is provided the tangible personal property as noted on the
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The ALC based 1ts “true object” analysis on the testimony of Respondent S
witnesses as well. Auditor Wes Butler addressed what he determined on audit. He
testified the “true object” of the transactions here were as follows:

A. [ Mr. Butler} I would say the customer is interested in
a portable toilet and using the portable toilet. They’re
interested in the privacy of the portable toilet. She has
various special units that she’s using. VIP units, for her
for the summer months, for those couple of days that
she’ll provide those. Those customers — you can’t just
put anything out there for the customer. They desire

~privacy they desire specific things within the portable
toilet. : ‘

(R. p. 139, line 22-p. 140, lines 3-7).
Mr. Butler reiterates the “true object” of the transaction:
Well, T guess that [ would think of it this way. She
TAppellant] couldn’t just put a holding tank out there with

nothing around it. She could not just set a holding tank for
somebody to use the restroom'in.

(R. p. 141, lines 10-14).

invoice. (R. p. 88 — “special event standard unit” provided; R. p. 91, CD: Respondent’s
Exhibit 4, PFD1, Bates No. 14 “new delivery;” (R. p. 94, CD:Respondent’s Exhibit 4,
PDF1, Bates 30 “recent pickup” “free pickup" - - reflecting that portable toilets are
plcked up or delivered). On cross-examination, the Appellant testified:

Q. [Ms. McMahan] So when any invoice says restroom
. weekly service, new delivery prorated, that means the
actual port-o-potty went out there for a number of — the
number that are listed on the invoice; is that correct? They
were delivered out there by y’all? _ :
- - A: [Ms. Boggero] Ifit has new dellvery, yes, ma’am.

(R p. 95, llnes 14- 20) Also, invoices prov1ded in CD: Respondent s Exhibit No. 4,

PDF1, Bates 82, Bates 215 - all similar invoices reflecting tangible personal property
prov1ded for the use of the customer.
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The tesfimony ofAthe Resiaondent’s wifness, Mr. McCutchen also supports the
ALC’s application of the true dbject test here. «He testified that in looking at what is tﬁe
“true object” of a transactién, you look at what the customer is payiﬁg for..l He testified
that in this caée the customer is paying for the restr/oom, the four walls-,. ceiling, etc. (R. p.
171, lines 14-18). He further testified that/. despite the Appellant;é agreement, Apﬁellanf’s'
Exhibits 5 and 5A stating “service agreement,” the true object looks altv the substance of
the agreement/transaction. (R. p. 172, lines 21-22). He testiﬁed.that 'during his time at the
Departmgnt he had never seen a'covritract that- was not entitled a “service” agreement. (R.
f p. 172, line 25 —p. 173, line 15). -

To reiterate, as noted in the foregbiﬂg the ALC based its decis.io‘n ‘on thé
substantial évidencé on the whole record, ‘accdrdingiy, the Order should be affirmed by
this Court.

) B Be?:ause The Appellant Failed To Raise The Issues Of Ambiguitﬂl'ln The
Statute, “Contrived” Evidence, South Carolina Department Of Revenue
Policy Documents, Misapplication of the LZM Case, And Information

 From Other Jurisdictions To The Lower Court, Such Issues Are Barred
- From Review By This Court. ' i

Here, the Court’s review is limited to the record below. Section 1-23-6'10(B).
Moreover, the issue presented on appeal must have been raised and ruled on below. Post-
trial motions are not necessary to preserve issues that have been raised and ruled on at

trial; they are used to preserve those that have been raised to the trial court but not yef

ruled upon by it. Elam v. .S'.C. Dept. of Transp., 361.S.C. 9, 602 S.E.2d 772; Wilder

Corp. v. Wilke, 330 S.C. 71, 774497 S.E.2d 731, 734 (1998), citing Hubbard v. Rowe,

192 S.C. 12, 5 S.E.2d 187 (1939).
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Moreover, where an issue has been raised but not ruled on, a party must file a

Motion to Alter or Amend Judgment, Rule 59(e), SCRCP. In Home Medical at 586, the
South Carolina Supfeme Court again noted the réasons for this rule of law and that Rule
59(e), SCRC‘P; motions apply in practice before the ALC:.

Put simply, Rule 59(¢) motions serve a vital purpose for
proper issue preservation. As in other appellate matters, we
require issue preservation in administrative appeals. See,
e.g., Brown v. South Carolina Dep't of Health and Envtl. -
Control, 348 S.C. 507,-519, 560 S.E.2d 410,417 (2002)
“(issues not raised to and ruled upon by the ALC are
unpreserved for appellate review); *563Carson v. South
Carolina Dep't of Natural Res., 371 S.C. 114, 120, 638
S.E.2d 45, 48 (2002) (court sitting in appellate capacity
" may not consider issues not raised or ruled on by
" administrative agency); Kiawah Resort Assoc. v. South -
~ Carolina Tax  Comm'n, 318 S.C. 502, 458 S.E.2d 542

(1995) (same). We therefore hold Rule 59(e), SCRCP,

motions are permitted in ALC proceedings. Accordingly,

the. DOR's Post-Order Motion tolled the time period for
* filing an appeal, and the Notice of Appeal was timely
~ served. We deny Taxpayer's motion to dismiss.

As the Supreme Court noted in Fraternal Order of Police:

_ Generally, claims or defenses not presented in the ' N
pleadings will not be considered on appeal. Toal, Vafai,’
and Muckenfuss, Appellate Practice in South Carolina (2d.
Edition 22002).(citing McNeely v. S.C. Farm Bureau Mut.
Ins. Co., 259 S.C. 39, 190 S.E. 2d 4999 (1972). '

This rule is consistent with the concept _thét one cannot
present one theory at trial, lose, and then attack the decision’
below. on another theory- not argued at trial.
In this case, the Appellant d1d not raise the issue of amblgulty of any statute
durmg the ALC hearing. Rather, he spe01ﬁca11y articulated to the-ALC that the issue was

a factual determination based.on the witnesses’ testimony. (R. p. 28, lines 9-11). The

transcript is devoid of the Appellant raising issues of “statutory” construction. Even were
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the Court to consider this issue, it has been addressed at length in the foregoing. That is,
the application of the “true object” test is based on the facts found below and the facts
here support the ALC’s ﬁndlng that the true obJect of the Appellant’s busmess is the
pr0V151on of portable t01lets and other amenities for the customer’s use.

Additionally, the Appellant argues that the Respondent’s summaries provided at
Respondent’s 5, 6, and 7, were “contrived.” In fact, the Appellant aéreed to the
introduction of these exhibits into evidence without objection. (R. p. 30, lines 3-4). As
the Appellant failed to challenge these summaries at trial, the ALC did not rule on this
issue and it is barred from review by this Court.” The only colloquy regarding the
Respondent’s Exhibit 7 summary between Appellant and Respondent oeeurred on cross-
examination:

Q. [Mr. Hemphill] Okay. Now, this exercise that you went
- through with — in compiling these exhibits — excuse me
Exhibit 7, there is delivery charges, there’s portable
pickup charges, there’s hand wash unit charges, things .
of that nature. Those are not rental charges are they?
A. [Mr. Butler] They are charges for a — except for the
- . standard units, the VIP units. That’s for the delivery or
the pickup of those standard ‘units, the VIP units, what
have you. The delivery of — the delivery charge is for —
you’re seeing a tangible personal product go out to the
customer. For pickup you’re seeing a tangible personal
property come back to the owner of the equipment,
which would be Boggero’s in this case.
(R. p. 146, line 12-p. 147, line 3). Because the Appellant failed to raise this issue it is not
preserved for review. Even if this‘ Court were to entertain this argument, as discussed

infra at fn. 15 based on the testiniony. of Respondent s witness, Wes Butler, the summary

accurately reflects references to the Appellant s tangible personal property delivered to
. . ) / - ) . ' .
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customers for use, picked up, or speciﬁcallyv notes the tangible personal property
delivered to the customer.
So too, various policy documents cited by Appellant in its Initial Brief at p. 12,

are barred from review by this Court.” Such were not argued below and cannot now be

brought to this Court for review for the first time. Fraternal Order of Police at 725.
However, assuming arguendo the Court entertains such documents, the additional policy
documents either support the ALC Order here or pertain to businesses and issues not

relevant to this business (See fn. 18).

Because the issues enumerated above were not ra1sed or ruled on below, such

cannot be argued for the first time before this Court on appeal. Fraternal Order of Police

at 725. It Was incumbent on the Appellant to make a Rule 59(e), SCRCP, motion to

preserve the issues for review by this Court. Home Medical. .

CONCLUSION

Based on the foregoing, the Respondent respectfully requests this Court affirm the

| ALC Order in this case or affirm the Order pursuant to Rule 220(c)‘, SCACR, for any

Res7 fully S bm1tted

Carol L. McMéHan (Bar No. 07487)
dounsel for Litigation

Ann Marie Thompson (Bar No. 76121)
Counsel for L1t1gat1on

other reasons appearing in the Record

2! As to the misapplication of the LZM case, because the Appellant fa1led to file a
Rule 59(e), SCRCP, Motion challenging the ALC’s Order, it is not subject to review by
this Court. (See discussion at fn. 17). Similarly the information from other jurisdictions
raised by the Appellant was not ruled on below and as such is not subject to review by
this Court. . ‘ ‘ :
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