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STATEMENT OF ISSUES ON APPEAL -

" Whether the trral court erred in applymg Rule 40(]) SCRCP, to the
‘ facts and procedures of this case?

‘Whether the trial court erred in applying Title 11, U.S. C A., §108(c)
the facts and procedures of this case?

Whether the trial court vrolated Appellants Constitutional nghts to Due *

. .Process and Equal Protection in applying the procedural requurements of

either Rule 40(j), SCRCP, or of Title 11, U.S.C.A., §108(c), or both,
without prior notice to Appellants, thereby imposing materially different
procedural standards for reinstatement of Appellants’ action than that
required of fourteen 14 separate but SImllarly situated cases on the
Court s Docket’?

Whether Respondents waived or are otheanse barred from assertlng

the statute of limitations as a defense to Appellants motion to .
remstate/restore and consolldate’? :

RECEIVED

UCT 09 20\4




STATEMENT OF CASE

This action arises from a failed real estate subdivision in the City of Georgetown',.
South Carolina, known as “Harbor Club on Winyah Bay.” As more fully alleged in
Appellants’ Complaint ‘(R Exh. 8), dubious marketing practices and representations
* were employed by the developers and their realtor in soliciting purchase contracts for
the subdiwsmn lots. A substantial ‘majority of each Iot s appraised value was based
upon the projected completion of all mfrastructure and amenitles in the subdivision.
The infrastructure and amenities were to have been completed in approximately August
- of 2008. Absent the }infrastructure, the City of Georgetown allowed closings conditioned
upon-issuance ofa subdivision performance bond, which was issued by_ Hartford- o
-Casualty Insurance‘Company in the principal penal sum of $‘7,8‘82,.359.00.. To this day, -
‘no infrastructure or amenities have been built or installed.. | |

-The Respondents Bonnie N. Charlton, Ronald L. Charlton, Bayside Property,
' lnc and Third Party Defendant James R. Charlton (collectively referred to herein as the
“Charltons”) conveyed the sudeV|S|on land to the putative developer, South Bay
_Properties, LLC,:‘for the sum of $20,850,000.00. This COntract closed on Septernber t7, -
2007, the same date South Bay conveyed 29 lots to various purchasers, resulting in |
total gross lot sale proceeds of $7,926,550.00. The Charltons_took back a promissory‘
note and rnortgage in the sum of $14,580,662. 82. It thus appears that the Charltons
received apprOX|mater 79% of the gross lot closing proceeds which they presumably

- used to satisfy personal debt of approximately $7,000,000. 00 This debt had prevrously

been secured by the subdivision tract.



Appellants contend that, prior to this closing date, the Charltons had be'en
notified by South Bay that its deyelopment loan had been withdrawn, and'that'_thereb -
were therefore no funds avallable for constructing the infrastructure or amenities. :
Appellants further contend that, despite th-is knowledge, the Charltons Were allowed to |

make the decrsron and elected to proceed with the closings of the first 29 lots.

‘Between September 29, 2007, and January 4, 2008, South Bay sold 25 more Iots in the o

subdivision to ultlmate lot purchasers, generating addltlonal gross lot sales proceeds of-_ .
$6,811,050.00. :Pres'umably, the Charltons received apprO):(imately 79% of these net
‘clos'lng proceeds as well. In summary, the Appellants contend and have.alleged, that
the Charltons and Bayside were Jomt venturers in the subd|V|S|on wrth the developer(s) .
Appellants flled their original complalnt on July 9, 2009, in Case No. 2009- CP 22-

| 1045. (R. Exh. 8.) Appellants efforts to conduct dlscovery in the case below were.
stayed when South Bay filed a petition for relief under Chapter'11 of the Bankruptcy
Code on June 18, 2010. Thereafter, by form Order dated July 22, 2011;the Circuit .
Court struck Appellants’ action, sua sponte, giving the folloWing basis: “Case Stricken
Due to Bankruptcy.” (R., Exh. | 1). A nearly identical form Order wa_s filed in fourteen |
(1'4) other svimilal” pending'cases ln which South Bay was a fparty defendant due to itsv
bankruptcy flllng By Order executed on August 12, 2011, the Honorable Stephanl W.
Humrickhouse, Umted States Bankruptcy Judge, dismissed the Bankruptcy Petition of
South Bay Propertles, LLC. ' |

~On August 31, 2012, Respondents Bonnie.N. Charlton, Ronald L. Charlton,_ and’
Bayside Proper’tles, Inc. filed their Summons and Complaintfor Foreclosure of their '

above referenced Mortgage (the “Charlton{Bayslde Foreclosure”), in Case No. 2012-



- CP-22-00934. Appellants were named as Parties-Defendant to the foreclosure .action,'
because of their Lis Pendens and Complaint filed on July 9, 2009. App'ellant__s Owens
and Goodwins initially filed pro se Answers, in the form of general denials, to. the
Charlton/Bayside foreclosure action on November 5™ and 19", 2012, respectively.v'
Thereafter Appellants retained the services of thelrformer trial attorneys and on
“January 22, 2013, Appellants filed a Motion for Leave to Amend the|r Answers and a_
Motion to Relnstate/Restore Complaint and Lis Pendens, and to-Consolidate
Appellants’ original action withthe Charlton/Bayside foreclosure action for trial. (R .l'Exh'. .
12). | |
Appellants’ Motion for Leave to Amend their Answer was scheduled to be heard

. by the Master in Eqwty on February 25, 2013 However, the Master in Equ1ty
concluded that a confllct of lnterest precluded hrm from hearlng the Motlon to Amend
and an Order Returnmg-Actlon to Circuit Court was filed on March 22, 2013. _'
Appellants’ Motion to Amend, therefore, has yet to be heard and decided. |

o AppellantS’ motion to reinstate/restore their complaint in Case No.:. 2009-CP'—227
1045, and to consolidate that action with the Charlton Forec‘losure, was hve'ard-by the
court on l\/Iarch 7, 2013 This motion was denied 'by form order filed on
March 11, 2013, and a formal order thereafterﬂled on March 27 2013 Appellants
served a Rule 59 SCRCP motion to alter or amend this order on or about Apr|l 11,
, 2013 This motion was heard by the court on June 6, 2013 The court denied thls |
motion by form order filed on June 7, 2013, (R Exh. 5), and formal order was thereafter

filed on June 21 2013 (R Exh. 6)



The orders of March 8, March 27 June 7 and June 21, 2013, are the subjects of’
" the present appeal notice of which was filed and served by Appellants on July 22
.-2013. The causes of action asserted by Appellants in thelr original complalnt (2009 CP- -
27-1045) are-vlrtually identical to the«counterclarrns, crossclaims and third party |
,‘ complalnt which\Appellants seek to-add to their proposed amended answers. If
- Appellants’ appeal of the orders denying Appel_lan_t,s_’ motion to re.i:nst_ate/testqr_e_and___‘. R
consolidate is not'su'ccessful, Appellants’ motion to amend will be -'moot, as‘the:
applicable statute oflirnitations will bar'all such clairns. | | ﬁ
| j y '“ ARGUMENT
1 "The trlal court erred in applylng Rule 40(1) SCRCP to the facts
and procedures of th|s case. : B
The circuit court order strlklng Appellants case was |ssued by the Court sua .
- sponte, The only reason or ba5|s glven by the Court for stnklng thls case was “Case
-Strlcken Due to Bankruptcy ”(R Exh 1.) Fourteen (14) other cases on the Georgetown
, common _pleas jury trial roster-were strlcken by the Court because of South bay s -
Ba_nkru‘btcy, with identlcal form orde’rs ‘tor the:'identical reason o
‘The Court's March 27 2013 order denylng Appellants motlons to restore and to o
E consolldate was premised substantlally upon Rule 40()), SCRCP The Court found |
that: ...the P/a/nt/ff ‘claims was [SIC] not tolled by Rule 40(/) because the mot/on to
' restore the-action was filed more than one (1) year after the act/on was stricken.” The o
| "Court'alsov found that 11 U.S.C.A. §1 O8(cl provided the Pla'intiffs an_extenslon of t/l'r_n‘e'
because of South Bay Property’s Bankrup‘tcy. But, the eXtension or’ tirne e)rpired thirty-

(30) days after notice of the termination or expiration.of the Bankrupltcy state. - The



Bankruptcy was dismissed on August 1 2; 2011, seventeen (17) months before the

~_ motion to restore was filed.”

Apodictally, Appellants’ orlginal-action was:-not stricken pursuant to either Rule
40(j), or 11 U.S.C.A. §1 O8(c) and was not “dismissed.” The case remained on the

~ circuit court’ s “General Docket” (Rule 40(a), SCRCP), awaltlng restoratlon to the “Active

~~ Roster,” as dlscussed more fully hereinbelow. Appellants actlon was filed long before

| the expiration of the appllcable three (3) year statute of llmltatlons Therefore there
was no “period of time”.to be “tolled” by Rule 40(j), or to be extended by 11 U.S.C.A.
v §108(c). (Supp. R. p. 369, lines 18-24; p. 370, lines 10-21; p._371, lines 21- p. 373, line - -
4) | | o
The trlal court found and concluded that Appellants claims were “barred by the
statute of limitations and restorat/on of th/s case should be den/ed Since restorat/on of
this case is den/ed consolldat/on of this case with Bonnle N Charlton, et aI v. South
Bay Propert/es LLC et al. (Case No.: 2012-CP-22- 00934) /s moot. ”(Exhlbrt 3) For
the reasons set forth here|n Appellants respectfully submit that the tnal court S order is .
controlled by errors of Iaw, and that consolidation of_Appellants original action (2009-
CP-22-1045) with the Charlton foreclosure action (2012-CP-22-00934) is appropriate for -
| the reasons_eluoldated by Judge Culbertson at this hearing (R., p. 339, line 18 —p. 342,
line 1), among others‘. | | N
Rule 40(j) provides as follows:

“A party may strike its complaint, counterclaim, cross-claim, or third party
claim from any docket one time as a matter of right, provided that all
parties adverse to that claim, counterclaim, cross-claim or third party
claim agree in writing that it may be stricken, and all further agree that
if the claim is restored upon motion made within 1 year of the date

stricken, the statute of limitations shall be tolled as to all consentlng



parties during the time the case is stricken, and any unexpired portion of
"the statute of limitations on the date the case was stricken shall remain
- and begin to run on the date that the claim is restored. A party moving to

restore a case stricken from the docket shall provide all parties notice of

the motion to restore at least ten (10) days before it is heard. Upon being

restored, the case shall be placed on the General Docket and proceed

from that date as provrded in this rule. (Emphasrs added.) :

The order strrking Appellants case was issued and filed by the court sua sponte,
not upon motron of any party There was no written agreement by all partiesto
Plaintiff's case that rt be stricken and that the statute of lrmltations would bé. tolled if the
claim was restored upon motion made within one (1) year of the date stricken. There
was also no refe:'rence to‘ Rule 40(j), in the order striking Appellants’ case, as being the
' \

Vcontrollrng or relevant procedure for restorrng the actron followrng conclusion of South
Bay S bankruptcy It is also revealrng that Judge Culbertson in ruling from the bench at.
’the hearing of Appellants motion to alter or amend his order denylng Plaintrffs motion

to reinstate announced that his. order was not gomg to rely on 400) SCRCP (Supp

: 5
R p. 373, Irnes 5-20; p. 374 Imes 6- 18 (Exhrbit 6))

Rule 40(a,) and (b), together with the circuit court's order reinstating the other
fourteen (14) similar cases “to aCtive\status 2 provide a clear indication of the actual’
effect of the order stnkrng Appellants case. Rule 40(a), in pertrnent part provrdes for
‘ the maintenance by the clerk of court of a “General Docket” and a “Jury/TrraI Roster
Rule 40(b) prowdes for the transfer of cases from the “General Docket" to the “Jury Trral o

Roster.” Each and every one of the orders restoring the other fourteen (14) cases all of

which had been strrcken due to bankruptcy , based on South Bay's Bankruptcy, are

1 Due to inadvertence and oversight, Appellants failed to request the transcript of the June 6, 2013
hearing of Appellants’ motion to alter or amend the order denying Appellants’ motion to reinstate.
- Appellants have now requested- this transcript, and will move before this Honorable Court for leave to
supplement the Record hereafter by adding this transcript and appropriate references hereafter.
2 Exhibit-“A” to Appellants motion to alter or amend Judgment filed April 15, 2013 R., Exhibit 13.

. 6



titled “ORDER TO RESTORE CASE TO ACTIVE STATUS,"' and contain the following
| ruling: “For the.reasons stated above, it is hereby ordered that the fOregOing matter. be
moved to an active statLis and placed back on the trial roster.™
Itis evident, therefore, that the orders stri_king Appellants’ and the otheffoUrteen
(14) cases, resuited in Appellants’ case being transferred from the Jury T'r'ial, Roster to
_ ”_the General Docket The orders placing the other S|milar cases “back on the trial -
-- roster ”had the effect of transferring those cases back to the Jury Trial Roster. But
these orders were not issued pursuant to Rule 40(]}), and the procedure for restorlng '
these cases to the Jury Trialv Roster was not governed by Role 40(j)’. - .
Appellants’ action was filed well within the applicable three (3) year statute ot
limitations. Thefstatute of limitations c_o.uld. not have expired, therefore, while the case

. . : (
- remained on the circuit court’s General Docket.

In Robinson v. Cleckley and Co., Inc., 751 Fed Supp. 100, 105, (D.S.C_1990);_
Judge Hawkins ad‘dres'sed a nearly identical issue in reference to fotmer Rule 40(0)(3);
the predecessor to Rule 40(j). The issue.in Robinson, arose under 28 _U.S.C.' v§14‘46(b),.'
which addresses revmoval of a diversity case to Federal Couirt. Section 1_446(b) o
orohibits removal_of a case on the basis of diversity, more than one (1) ):'/ear after it was -
commenced (in state court). (Id. at 103.) The action was removed from the aot}ivecourt
calendar pursuant to Rule 40(c)(3), on Septeinber 30, 1987. it was restored by court
orderon Januari/ 19, 1989. Settlements with the other co-defendants,‘resulteo in.
creating diversity jurisdiction for the first titne on November 9, 1989. The sole
iemaining Defendant filed a notice of removal on Dece.mber'.6, 1989. Judge Hawkins

framed the issued for the court as follows:\



The issue raised by the Defendant is essentially whether a case that has
been stricken from the calendar pursuant t to Rule 40(c)(3) is
recommenced, for purposes of 28 U.S.C. §1446(b), when it is restored to
_the calendar or whether the time bar of §1446 continues to run while the
case remains off of the docket. (Id. at 105.)

The court held that, “..the procedure for restoration is not the same as. the

procedure for commencrng a new casé. The commencement of a case requrres the

_ filing and service of a summons and complaint. S.C.R. Civ.P(3)(a). The restorationofa

case under Rule 40(c)(3) does not require service; rather, the case may be restored
merely by re-filing the case and paying the new filing fee.. Further for purposes of 28
u. S C §1446(b), an action which has been removed from the docket pursuant to E
S.C.R.civ.p. 40(c)(3) is pendlng while it is off the docket ” (Emphasrs added.) -

In the present case, Appellants were not required to re-flle and serve their |
summons and complamt Similar to the other fourteen (14) Plalnt|ffs inthe related
actions, Plalntrffs were reqwred only to move to have their case restored to the active
'- roster As With the Robinson action, Appellants’ action vyea\s still pending, on the General

Docket although it had been removed from the Jury Trial Roster

Finally, as our Supreme Court ruled in Maxwell v. Genez 356 S C. 617 591

S.E.2d 26: Rule 40(/) does not have a deadl/ne during which a motion to restore
must be filed.” It only requires that, if the party seeking to restore the case wishes to
h.av'e the statute of limitations tolled while the case is removed, they must file their
motion to restore the case within one (1) year from the date it is stricken. ‘This can only
be accomplished, hovyever, by‘written agreement with all.opposing parties. This 3
‘procedure was not invoked in the presen_t cese, beceuse Rule 40(j) was not involved in

any way in the order striking Appellants’ action. It was not necessary for the statute of

2



~

limitations to be tolled in Appellants’ action, while it remained active; but dormant, on the

court’s General Docket. N ‘
| ‘2. The trial court erred in apblying Title 1‘t, U.S.C.A, §108(c) to the facts -

and procedures ef this case. |

Title 11 U.S.C.A. §108(c), of the Fedetal Ba‘nk'ruptcy Code, provides as follows:

(c) Except as provided in section 524 of this t/tle if applicable non- . -
bankruptcy law, an order entered in a non-bankruptcy proceeding, or an
agreement fixes a period for commencing or continuing a civil action in a
court other than a bankruptcy court on a claim against the debtor, or
against an individual with respect to which such individual is protected
under section-1201 or 1301 of this title, and such period has not expired
‘before the date of the filing of the petition, then such period does not
exp/re until the Iater of —

(1 ) the end of such period, including any suspeneion of such
period occurring on or after the commencement of the case' or:

(2) 30 days after notice of the termlnat/on or exp/rat/on of the stay
under section 362,922, 1201, or 1301 of this title, as the case may -
be, with respect to such_ claim.

Appellante’ metion to alter ot emend the March 27, 2013_order-, _settinlg torth the |
same grounde for reversal of that order as are set fo.rthv in this.Appe‘a'lA, was denied by -
the court as recited hereinabove. The formel order'denying Appellants’ mqtion to alter -

or amend; filed on June 21, 2013, more fully addressed the E“...im'pa'ct of South Bay - |
Properties, LLC’e bankruptcy on the statute of limitations...” and is also c'ontrollled by .
the samelerror o't law. The Court found that “South Bay Preperties, LLC’s bankruptcy.

did not toll of [sic] the statute of limitations but merely insured the Plaintiffs had
at Ieast thlrty (30) days after not:ce of termination of the bankruptcy to commence

or continue any claims agamst South Bay Properties, LLC that had not explred

9



before the start of the bankruptcy.,” (Exhibit 6.)‘ The statute of lirnitations applicable
. to Appellants’ complaint was “tolled” by the filing of the complaint before the three (3.) |
- year statute of limitations expired. It was not necessary that the statute of limitations be -
“tolled”.any further, by either the_filingor dismissal of South Bay Properties, LLC's

bankruptcy., nor by compliance with 108(c)(2). It was only necessary that Appellants’

_action be restored tigjthe__tlury..T rial Docket, (Rule 40(a), SCRCP) once the bankruptey -~~~ =~

5

stay had been lifted or cancelled. .

: Following' the hearing of Appellants’ rnotion to reinstate/restore and consolidate
- Judge Culbertson lssued mstructlons to Respondents attorney for preparatlon of the
formal order, whlch relied entirely upon 11 U.S.C.A., §108(c) (R., Exhibit 6)
Respo.ndents had asserted the applical:)ility ofv Rule 40(j) at oral argument, and this law
was included in the March 27, 2013Afor:mal order nonetheless. Atthe hearing of
Appellants motion to alter or amend this order Judge Culbertson ruled from the bench
that his rullng dld not include Rule 40(J) (Supp. R p. 373, lines 5- 20 p 374, lines 6 -
, 18.) This issue remains in the court’s orders on appeal, therefore, and is add}ressed in

order to avoid application of the two issue rule., See Jones v. Lott, 387 S.C. 339, 346,

692 S E.2d 900, 903 (2010). (“Under the two issue rule, where a decision is based on . "
| “more than one ground the Appellate Court will affirm unless the Appellant appea/s aIl
grounds because the‘unappea/ed ground will become the law of the' case.”)

In some jUr[sdictions state law may dictate suspension of a statute -'of limitations_
when a bankruptcy or another court proceeding has stayed the initiation of an action.
.Su'ch suspensions would presurnably be inoluded within the terms of §108(c), adding

the entire duration of the automatic stay to the applicable time period....However,

% Motion to Supplement Record pending.
| 10



abéént such a provisibn in applicable non-bankruptcy IaW, a statute of limitations or |
other deadline for an action against a deber Wﬁich would have expired while an’ | |
automatic stay was applicable is extended by only the second period set forth in
 §1 08(0) thirty (30) days after notice of the term/nat/on or explrat/on of the automat/c k

stay barring the action. 2 Collier on Bankruptcy at 108.04 [1] — 108.04 [2] (16" ed_. 2010)

_ (Emphasisadded) L e

In the present case, Appellants" statute of limitations would not‘hé\_/e “e_xpired”
during South Ba‘y’s Bankruptcy because suit had been filed before South Béy filed
Bankruptcy. Ap_@ellants_’ action, although stayed by the Bankruptcy, would _have
contiﬁued autorﬁaticélly after theAbankrleptcy stay was terminated; but for thé circuit
chrt orders strif(i-ng the case from the active (Jury Trial) roster. Thévcl)rdér‘s.trikihg ;[he -

case did not “fix a period for... continUing"'AppeIlants action (108(c)'). '

In F/S Ménufacturihq v. Kensmoe, 798 N.W.2d 853 (N.D. 2011), the North

Dakota Supreme Court analyzed the effect of 108(c), and the 30 day extension of time it
.. provides when an ongoing case has been stayed by a bankruptcy proceeding.

However, abseht such a provision in applicable non-bankruptcy law, a
statute of limitations or other deadline for an action against a debtor Wthh
would have expired while an automatic stay was applicable is -
extended by only the second period.set forth in §108(c), thirty (30) days
after notice of determination or expiration of the automatic stay barring the
‘action. (citing: 2-Collier on Bankruptcy, Id.) (Emphasis added.)

Technically speaking, the Bankruptcy Code does not provide that a statute

of limitations is tolled during the period of bankruptcy. (citations omitted.)
Further, §108(c)(1) does not independently toll or suspend statutes of
limitations which have not expired as of a Bankruptcy Petition date.

(citation omitted.) The reference in 108(c) to “suspension” of time limits, -

clearly does not operate in itself to stop the running of a statute of ‘
limitations; rather, this language merely incorporates suspensions of _ -
deadlines that are expressly provided in other federal or state statutes.

(citations omitted.) : :
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As argued hereinabove, the statute of limitations applicable fo Appellants’ case
was tolled, or ei;fectively complied with, by the filing of Appeliants’ ab_tion within the o
applicable tirhe period. While the prosecution of Appe//énts’ action was -
stayed by the automatic Bankrupt_cy stay, Appellants were not in jleopardy of their
“statute of limitations ekpiring, because their action was still active, but dormant, on the
 circut court's General Docket. |
Tﬁe effecft of. tﬁe circuft court’s form order sfriking Apbellanfs’ acti'on. dué to Soutﬁ' :
Bay’s Bankrupt¢y, was mere'ly to place it on inactive status on the General Do(;ket_, té bé
reinstated or terﬁinéted. Appellants, like the other fourtee_n-:‘(14) Plaintiffs in the re.late'd |
cases, Were not:required to move to restore their case tb thé Jury Trial RéSter y‘vithin |
thirty (30) days after‘receipt-of' notice of telrmination of the Bankruptcy sta'y. The thirty
' _(30) day extenéion would have only become opefative if Appellant_s had been stayed -
“from coﬁﬁmencihg their action because of South Bay's Bankruptcy, and Appeilénts’
“three (3) yéar statute of Iirriitations had expired while South B?y’s Bankruptcy was
ongoing. fhose:afe not thé facts of this case. Appellaﬁts’ action was commenced
| épproximately two (2) years before South Bay's Bankruptcnyetition was filéd.'_ This wa's',

the result in Grotting v. Hudson Shipbdilders, Inc. 85 B.R. 568 (Wd. Dist. WA, U.S.D.C.

1 988)._ In Grotting, the commencement of Plaintiffs’ bersonal injury’cléim agéihst t.he. -
Defendant was stayed by Défendant’s prior bankruptcy filing. Thé autom'atli'c bankrubtcy
stay did not toll the applicable three (3) year statute of Iim_itaiions, and Plaihtiff failed to

file ’its action witﬁin the thirty (30) day extension provided 'by:"1‘08(c)(‘2'), ka‘ﬁer' rebeiving -
notice of the terrhination of the autofnatic_ stay. The Defendant was granted partial

summary judgment on this basis.
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lll. The trial court violated-’AppelIants’ Constitutional Rights :to DUe‘( |
Process in apply'ing the procedural requiren1ents of either Rule 40(j), SCRCP,.or
of Title 11, U.S.C.A., §108(c), or _both, without prior notice to Appellants, and'
thereby imposing a materially different procedural standard -for reinstatement of .-
Appellants action, than that reqmred of fourteen (14) separate but srmllarly
.' ;_'5|tuated cases on the Court’s Docket

As prewously argued, the tnal court relnstated fourteen (14) separate, S|m|larly _
situated cases, on motions filed, and placed them ..back on the trial roster.” (EXhlblt |
13.) Inthe present case, in response to Appellants motlon to have their case |
relnstated/restored the trial court adopted a completely dlfferent standard and applled -
the requ1rements of elther Rule 40(j), SCRCP or Title 11, U S. C A §108(c) or both

' and found that Appellants had falled to tlmely comply with these requnrements and E
therefore thelr appllcable statute of Ilmltatlons had explred

In Moore V. Moore 376 S. C 467, 473, 657 S.E.2d 743 747 (2007) our Supreme

~ Court revnewed the requ1rements of procedural due process:

Procedural “[dJue process requires (1) adequate notice; (2) adequate
opportunity for a hearing; (3) the right to introduce evidence; and (4) the
right to confront and cross-examine witnesses.” Clear Channel Outdoor v.
City of Mvrtle Beach, 372 S C. 230, 235, 652 S.E.2d 565, 567 (2007).

..[D]ue process is flexible and calls for such procedural protect/ons as the
partlcu/ar situation demands.” S.C. Dep’t. of Soc. Servs. v. Wilson, 352
S.C. 445, 452, 574 S.E.2d 730, 733 (quoting Morrissey v. Brewer, 408 - ~
U.S. 471,481, 92 S. Ct. 2593, 2600, 33 L.ed.2d, 484, 494 (1972). The
requirements in a particular case depend on the importance of the interest -
involved and the circumstances under which the deprivation may occur.
S.C. Dep't. of Soc. Servs. v. Beeks, 325 S. C 243, 246, 481 S E.2d 703,

705 (1997).

 The order'striking Appellants’ case violated Appellants’ procedural:due process.
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rights by failing to provide any notice that the order was or would be subject to the
procedural requirements of either Rule 40(j), or §108(c). As a result of this lack of
notice, Appellants were also deniied an adequate opportunity for a h'earin.g before the :

~ court concluded that their épplicable statute of limitations had expired, due to their ',
failure to comply with the procedural tequirements of these undiscloeed standards.
‘Appellants’ entitlement to pursue this action constitutes a significant right and interest,
for whiCh they-ete,entitled to the preteetion of procedural-due prdcese. (Supp. R. p. 353,
Ilne 15 - p. 356, llne 8.) » - | |

In Town of Iva V. Holley, 74 S C 537 649 S.E.2d 108 (Ct. App 2007) this court

discuseed the equal protection requurements of the 14™ Amendment, and criteria for

quallflcatlon as a “class of one” noting that' |

Under the Equal Protect/on Clause of the Fourteenth Amendment a state
may not “deny to any person within its jurisdiction. the equal protect/on of -
" the laws.” This clause requires that “the states apply each law, within its

'scope, equally to persons similarly situated, and that any differences of
application must be justified by the law’s purpose.” (citation omitted.) /t
does not dictate that people in different circumstances cannot be treated

differently under the law. (citation omitted.) Rather, “the classification
must be reasonable, not arbitrary, and must rest upon some ground of
difference having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall be treated
alike.” F.S. Royston Guano Co. v. Com. of Vqumla 253 U.S. 412, 415 40
S. Ct. 560 64 L.ed. 989, 1920.

In the prers(ent case, the Appellants are similarly situated to all fourteen t14) of the .
other civil acti_one which were restored to the active toeter by the eiteuit cour't,A Without
imposing.tne procedural requirements of either Rule 40(j), SCRCP, of Tit‘Ie 1 1, U.S.C.,A ‘

§108(c). One of},the fourteen (14) cases, in fact, was'an actien in whioh‘the Charlton |

Defendants in Appellants’ action_, were the Plaintiffs in a case similar to that alleged by -

Aplpellants in their.complaint. That case (2008-CP-22-1490) was restored by the court ~*
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. on November 2, 2012, just two (2) months prior to the da\te Appellants filed their motion
for reinstatement. These other cases are similarly situated to Appellants’, in that they ,v
were all stricken because of the bankruptcy of South Bay-Properties LLC, with identical
or nearly |dent|cal form orders |ndicat|ng simply “Str/cken due to bankruptcy

Appellants qualify as a “class of one” under the critena elumdated by the Unlted .

- States Supreme Court in AVIIIaqe of Willowbrook v. Olech, 528 U.S. 562, 120 S.Ct. "~ .

- 1073, 145 L.ed.éd 1060 (2000). »Appellants are informed and believe the substantialiy -
disparate standard applied to their claims, as compared with the other fourteen (14)

| cases, constltutes evidence that they were intentionally treated differently from.the
others, wnth whom they were SImllarly situated, and that there is no rational basns for the

difference in treatment. (Supp. R. p. 356, Iines 4-8.)
4. Respondents Walved the Right to Assert a Statute of leitatlons
Defense . _ .

Assumind that the Appellantsfiled their Motion to Restore after the statute of - "
Iimitations ran (which is expressly denied), the Respondents'waived theirright to' raise .
the statute of limitations as a defense. As stated above, the Charltons, The Hartford :
and-South Bay either allowed or participated in the. restorind of related cases. In fact,
“the Charltons, South Bay and The Hartford entered into a consent order restoring the -
case the Charltons had brought against The Hartford and South Bay. It could have

been argued that the statute of Ilmltatlons had run in most, if not all, of the restored

cases.

A party can waive the statute of limitations by words or conduct, including failure -

to claim the defense, “... or by any action or inaction manifestly inconsistent with an
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intention to insist on the statute.” (emphasis_ in original) Mende v Ccnwa\l Hcspital, 304'
S.C. 313, 404 S.E.2d 33, 314 (Ct. App. 1991). As shown above, the Respondents
falled to assert the statute of I|m|tat|ons when they could have done so'in the related
actlons The restoration of the related cases after the statute of limitations may have |
run clearly manifests actions |ncon3|stent wrth their mtentlon now to insist on the

‘ ‘__Mappllcatlon of the statute of Ilmltatlons in thls matter

CONCLUSION

- For the foregorng reasons, Appellants respectfully submlt that the trial court erred' '
in flndlng that their statute of limitations had expired, due to their failure to comply Wlth '
the standards reqwred by either Rule 40(j), SCRCP, or T_ltle 1.1_‘U.S.C.A.,l §108(c). |
~ Neither law was referred or alluded to in any way by the.'order striking Appella‘nts’ actlon '_
due to the bankruptcy of South Ba)r Properties, LLC. N'eit'her'Rule 40(j), nor §108}(c)

. apply to or govern thereinstatement of }Plai'ntiff’saction underthe‘facts_an:d |
circumstances recited herein. Respcndents waived the. rig_ht to raise these prccedural
requrrements in opposmon to Appellants’ motlon to relnstate/restore |

To impose such standards upon Appellants smgularly, while failing to lmpose

such standards upon any of the fourteen (14) other Plaintiffs with similarly situated.

| claims, violates Appellants’ _constitutional rights to procedural due process and'_equal
protection of the Iaw.‘ Appellants requ‘est that the order den"ying their motion to
reinstate/restore and consolidate, and the order denying _their motion to.a_lter or amend,
be reversed, and that the case be remanded to the circuit court with 'directic.ns—, to |

reinstate Appellants’ action (2009-CP-22-1045) to the active jury trial docket, to
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consolidate Appellants’ action with the' Charltons Foreclosure, and to proceed to

litigation of all claims on their merits.

Respectfully submitted:

"THORNTON LAW FIRM, LLC

@gzvﬁ?t

K. DouglasT 0 ton
1025 Third Avenue : N
Conway, South Carolina 29526
Telephone: (843) 488-5858

. Facsimile: (843) 488-5859

. kdouglasthornton@gmail.com

AND - -

. LAW OFFICES OF JOHN M LEITER PA
John M. Leiter
1203 48" Avenue, North, Suite 109
. : _ Myrtle Beach, South Carolina. 29577
! - ~ Telephone: (843) 449-1451 .
‘ Facsimile: (843) 449- 4884 '
jleiter@48th.com "

S - - o VATTORNEYSVFORAPPELLAN.TS g

October 7,2014 - o RECE&VED

' | B 0CT 09 208
§C Courtof Appedls

Conway, SC

17



Certificate of Counsel

The undersigned hereby certifies that the Appellants’ Amended Final Brief
contains only material authorized by The South Carolina Court of Appeals, and not any
other material.

—7 1

K. Douglas Thordtbn, Esquire
1025 Third Avenue

- Conway, South Carolina 29526
(843) 488-5858

KIS A

John M. Leiter, Esquire

1203 48" Avenue, North, Suite 109
Myrtle Beach, SC 29577

(843) 449-1451

Attorneys for Appellants

November 10, 2014

RECEIVED
NOV 1 3 2014

SG Court of Appeals



