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STATEMENT OF ISSUE ON APPEAL
Did the trial judge -err by admitting six gruesome autopsy ph'otogr'aphs of the deceasea
wherev the p'rQ-bative A\‘/alue. was sﬁbstaptially Qutweighed byv‘t‘he danger of unfair pr%:juc{li‘ce,
corllfusion} of the issues, mir‘sleadi‘ng'ofr t.he‘ jur.yv,'and‘as '-'a waste of time due :'to'th_é needléss
| * p;g_sentatibn of c‘umulﬂative;éyidence,iﬁ violation of Appellant’s right to a_f%lir tfieilrlfby an ir’npéu;iai

jury?



STATEMENT OF THE CASE

\

On December 13 2016 a Berkeley County grand Jury 1ndlcted Appellant for murder

| (2016 GS 08 2777) R. 305 The state, represented by Anne erhams and Wilton McNeely,

called the case to trral before theiHonorable Kristi Lea Harrington and a Jury on May, 14—16,'

‘{'_2018.' R. 12 Julie Shiyers and David Schwacke represented Appellant. R.. 2. U)ltimately,the;r ,

“Jury found Appellant gurlty of murder R 290 11 9 13. Judge Harrlngton sentenced Appellant
to lrfe 1mprrsonment Wrthout the possrbrlrty of parole R. 304 ll l 2 R. 307 'l\.

On May 22 2018 Appellant served his riotice of appeal ThlS brref follows. .



,STANDARD OF' REVIEW

“‘In crrmmal cases the appellate court sits to’ revrew "errors of law only ” State v.

’Collrns 409 S. C 524 530 763 S E. 2d 22,25 (2014) (quotmg State v. Baccus 367 S.C. 41, 48, |

| 625 S. E 2d 216, 220 (2006)) The appellate court “‘1s bound by the trial court S factual f1nd1ngs o R

- unless they are clearly erroneous.”” " Id. (quotrng Baccus upr a). “‘The adrrnssron of exclusron

- of evrdence is a matter addressed t© the sound d1scret10n of the trial court and ‘its rulmg will not -

f_fbe drsturbed 1n the absence of a mamfest abuse of drscretron accompamed by probable
j’prejudrce 7 Id (quotlng State v. Wrse 359 S.C. 14 21 596 S E 2d 475, 478 (2004)). “‘An.

',abuse of drscret1on occurs when the conclusrons of the trral court erther lack ev1dent1ary support '
. :.'or;are controlledby an.;error of laW:.'.?” ch (quoting m, s_u@). | | | |

A LI o -



ARGUMENT

Vrolatlng Appellant S rlght to a farr trral by an 1mpart1al jury, the trral |udge erred bv ,
. . I P "’. '-?
admrttmg s1x gruesome autopsv photographs where the probatrve value was substantrally;;

‘ {outwelghed by the danger _of unfaif pre1ud1ce,-c'onfus1on- of_ the issues, mrsleadrng of the j |urv, and . i

. as a'waste of time due to the needless presentation-of cumulative evidence." "

coLR

._Introductlon R ,’

Shonda Davrs Worked at the local lrbrary in Moncks Corner R 117 ll l4 20 Whlle

Ivrsrtrng the hbrary, Appellant met Dav1s R ll7 ll 21 25 The two developed a frrendshlp that |

$

_’".'blossomed mto romance AR.«' 25, ll 8 l3 R 29 ll 16 18 R ll7 ll 21 23 On October 15?.' IR

WY e ‘

‘ ')2016 Dav1s and Appellant exchanged text messages throughout the day, drscussrng the1r e

i :'E-ﬁ‘:j f"'relat1onsh1p and the purchase of a tool from Lowe s for Appellant to use on h1s ]ob R 221 l 24:. »

._,.'respond R 123 11 5 1

: ';"—R 225 i 24

B ‘Later that evemng, Dav1s Went out to drnner W1th frlends in Charleston R 26 ll 14 24 v PERU
,R 30 ll 3 4 Appellant trred to contact Davrs multrple t1mes by phone but Dav1s d1d not;-, e

T

“R{:194 11 6. 8 R 194 11 19 22 R 225 11 12 24 On her way home—‘

L ‘from drnner she called her ex oyfrrend who was the father of her son to 1nv1te hrm over to her» Sl

. '.',":house that evenrng R 116 11 13 14; R 119 1 25 ‘R. 120 1 2 R 196 11 2 11 R 249 11 18-_ .

a7

. '21 R 251 l 21 - R 252 l 18\'\' When she amved home Davrs was strll on the phone wrth her o o

X< boyfrrend dlscussrng therr:evenrng plans R 252 ll 19 21 As Davrs got out of her Car to.

N‘enter her home Appellant confronted her R 253 ll 2 9 Appellant then used a knlfe to k1ll‘_l,. . .f"_ L

:"'Dav1s R 38 11 20 24 The followrng day, the pollce arrested Appellant R 145 11 6 14-r:,,»

a B o vt

; Appellant 1mmed1ately adrmtted to; polrce that he had krlled Davrs R 226 ll 4 20 State S '

'{""Exhlblt#ﬂ SRS .;,»," "-_; o NI



"Thus, there was never a questron that Appellant kllled Davrs R 19, ll 10 11 R 19, ll

' -.: 20 21; R. 267 ll 6 8. The only matter in drspute was Appellant s mtent at the t1me At trial,

defense counsel argued the state farled to prove mahce rather, defense counsel posrted that
N Appellant S actrons were the résult of heat of passron based upon sufﬁc1ent legal provocat1on :

'.based upon Davrs s refusal to respond to Appellant Davrs $ commumcatrons wrth her ex-;

o boyfrrend and Davrs § 1nv1tat10n to her ex-boyfrlend to spend the nlght with her R: 20 ll l9—i

,"_‘"-'23 R 22 iR 47 R 267 1L 14-16; R. 271, 11 46 R. 272 11 13-19; R 273, 11 46;’»

Nevertheless the Judge refused to 1nstruct the Jury on voluntary manslaughter R 255 l 4 R .

'256 L 19 Thus thejury, knowmg it was undlsputed that Appellant krlled the deceased was 1eft~~ -

s W1th only two optrons - gu1lty or not gullty of murder R 286 ll 4- 10

Even though there was no drspute as’ to the: 1dent1ty of the perpetrator or the cause of

death the state 1n51sted upon 1ntroducrng six gruesome autopsy photographs Even though'

numerous w1tnesses testrfred to the nature of the i 1njur1es suffered by Davrs in graphrc detarl the; e

o l_state 1nsrsted upon 1ntroduc1ng six gruesome autopsy photographs Even though the nature of the_i S

o 41njurres was easrly explarned by the pathologlst and d1d not requlre any spec1alrzed knowledge to‘ Rt A

"_}.understand the state insisted. upon 1ntroducmg SiX gruesome autopsy photographs Even though

- .vthe pathologrst used two demonstratrve a1ds to explam the 1nJur1es suffered by Davrs the state - N

1nsrsted upon 1ntroduc1ng sixt gruesome autopsy photographs Admrssron of those photographs

R was error.

o _—.Relevant facts
Prror to trlal the lawyers 1nformed the Judge that although they were able to agree on the- :
iadm1s51b111ty of most of the exhlblts defense counsel objected to six photographs from the? N

autopsy R 3 122 -R. 4 l 21; State s EXhlbltS #61 62 63, 88 89 90. - Defense counsel
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£

"argued the probative:_value of the photographs was substantially outweighed by their dan’ger of |

o unfarr prejudlce confusron of the issues, mrsleadrng of. the Jury, waste of trme ~and needless L

-~

presentatron of cumulatlve ev1dence R. 6 ll 2-5;R. 6, ll 18-20; R 7,11 3-5, Defense counsel

vexplarned the manner 1n whrch the victim dred and the perpetrator of the crlmes [were] not in .

o questron ” R 6, ll 8 9 R 9 ll 16 17. Accordrng to defense counsel the “only 1ssue” before the_.'_.‘

Jury was the mtent behmd the crlme R 6 1 6- 7 Accordmg to defense counsel the "

' .photographs would not ass1st the j Jury in- determmrng whether or not what the 1ntent was at the ) .
"j _'t1me ofthe actual krllmg ” ‘R. 6 1. 25 R. 1, l 2 R 1, ll 11 20 R. 9 l 25 R 10 l 1 Defense‘.l:. L
_r:‘counsel argued that * the fact that the mjurles [were] SO gruesome d1d not “show mahce | and. . -
. " _”that»the grues"omewnature‘ of the brn‘juries’;’ were,not rn drspute." R. 9, ll. l6+21 Addltlonally, N
K [t]he medrcal exammer theemergency medlcal technrcrans and the .respondmg law'
B enforcement [would]ﬁ be testlfylng' towthe ‘manner of deathtand extent of the 1nJur1es rendermg‘- ‘
"’the photographs unnecessary R 7 ll 5 10 Thus the sole purpose of the photographs was to |
mﬂame the emotrons;of the Jury > R 6 ll 10 11 Further defense counsel explamed that due: &
to the danger' of unfalr prejud1ce posed by.the photographs thelr admlssmn would‘denyv':‘:f"

‘ Appellant hlS rrght to afalr trral before an 1mpart1al Jury R. 6 ik 12 l7

‘ The state argued the photographs 1llustrate mahce Very, very v1v1dly ? R 8 ll 3 10‘

Y N

,...,»f.

Accordmg to the state the photos were “horrrﬁc 'R 9,1 8. In hght of the pollce not recovermg' .
'a weapon the state argued the photographs showed the manner of death and the way that ther ; S

- defendant krlled the vietim” R. 3, 11 11 13..

B Judge Harrlngton determmed the photographs were adm1551ble R. 1'0 ll‘. '2-18.

' fAccordrng to- the Judge the photographs [were] necessary to substantrate mater1al facts '

.A..regardmg :the“ nature of the c,rrme'and show ev1dence of 'malrce | R lO 1. 8 10 Further she Lo



‘

found “the photos contained information that [made] them more probative than prejudicial.” R.
- 10, lf. 11-13. Finally, she found “the photographs [would not] inﬂame the emotions of the jury
to draf»v sympathy of the jury,to dravtl sympathy for the vfctim’si manner of death.” , R 10, 11. 13-
.‘16; o S : . S
In its openmgA statement. the state explamed the injuries the deceased suffered "‘thrs
defendant appears and begrns plungrng a knife 1nto her head and face 50 many tlmes that she s
“not Just cut, her ‘skull 1s crushed in. Her brain matter is exposed ‘to the naked eye.. You can, see it
‘w'ithout_ ha\:{fing;any medical er(pert_ise’.”i. R 16, 11 f7-23.' Later, the solicitor_‘promised the-,jurors
“photos of“the crime scene and limited photos ’of the victim".because‘..‘. it’s‘not'somethling ;y:ou :
Want to 's"e"e more’ than you ha{/e to.” R. 17, l 25 - R. 18, L 2In "response' defense counsel
. : expfamed she had trred to ensure the Jurors would not have to vrewthe photographs because the' ::' -
"manner of death was not in drspute R. 20 .23 -R. ‘21 1 1 |
| Durmg the state s case-1n- chref the ﬁrst ofﬁcer on the scene Ashle;/ Spurgeorf descrlbed‘ o
the deCeased"s injuries in"detaif Spurgeon told the Jury the deceased . had numerous..deep
'laceratrons to her face her head and her arms and her hands 7 R 59 ll 9- 12 Spurgeon recalled
the cuts exposed bone and ’that “one of the-fmgers was mrssrng ” R, 59 1. 12- 14 Spurgeon had
e neuer ‘seen anyone 1nJured that bad in, [her] experlence as an officer.” R 59 ll 15 17 Next o
J - the paramedrcwho tended to the deceased testrfled for the state and provrded graphlc detarls of
' the i 1n]ur1es she suffered Specrﬁcally, he stated she had | |
,Laceratrons to the head and face too numerous to count and too overlapped Ato
-guess sizes, exposure of skull and poss1ble brain matter found in opening above
her right eye, smaller lacerations noted to the lips, a large laceration was noted
under right eye approximately three inches, base of throat, sternal notch and chest
had a laceration ... approximately two inches with fact exposure. ... Left arm had.
a large laceratlon to the wrist and partial amputatlon of the 1ndex finger, ring

finger, and pinkie finger. ... [L]arge laceration to. the right wrist about :
. approx1mate1y three inches and right forearm approx1mately three inches. '



"_R8512

’ R 71 L. 21 -R. 73 L. 7. Thereafter the sohcrtor asked the paramedrc to describe these i 1nJur1es :
in greater detail ‘and by usmg layman s terms. R. 73, 1. 8 _R. 74, 1. 12. Another officer also
descrrbed the deceased’s 1nJur1es multrple cuts on her arms, face and head some deep enough -

:that you could see bone. . [T]here was a large pool of blood around the victim. ” R. 84, l 21 - j
, _ _

‘ Through its pathologrst the state 1ntroduced the photographs at issue. R 238 11. 19-22;
".’_ R. '239 ll. 10-15. How'ever prror to her testrmony, the state ensured that"anyone who wanted to

) leave the courtroom would have an opportumty to do SO due to the nature of the testrmony and -

, the gruesome.nature of the photographs R. 227 125 - - R. 228 1 14 Addrtronally, the state

, ’decrded to have the pathologlst drsplay the photographs drrectly in front of the j ]ury rather than: ‘ o

Ha

[] prOJectrng them onto the large screen. ” R 229 ll 17- 23 Dr Rremer explamed that Davrs

o ;dled asa result of multrple sharp- force 1nJur1es R. 230 IL. 6 12. She explamed that sharp force

1njur1es were hke cuts or chops R 236 l. 22 R 237 l L. There was one stab wound and L

' ,' “dozens of sharp force 1njur1es overlappmg on each other "R. 237 11. 4-8. _When presented' :
"‘ wrth thefgruesome autopsy photographs ‘the pathologlst. clarmed they would assist . her wrth
,-.explarmng the mjurres ‘R. 239 1I. 17- 21 | 3
. Dr Rremer told the JUI'OI‘S that a prcture 1s- worth a thousand words ” “[s]o [she] took-
, 'multrple photographs of the i 1njur1es and those on drsplay were some of them ” R. 240 ll 5-’
: ,‘:3110 When describing the “f1rst p1cture she told the’ jurors 1t showed “her rrght arm’ ‘wrth
multrple cuts from( a sharp force 1nstrument” that went “through the skin and 'the‘sub_cutaneous B
tissueﬂ‘orc-thej fatty tissue on her arm.” R 240,' Il. 11-18. Dr. Riemer showed the jurorsﬁ
photographs of the deceased’s ,right hand’ with‘finger’s that had been practically amputated.” R.

241, 1l. 3-8. ,-She-opinedthat when the deceased “was aware that thesharp force object, this



knife, was coming at her,‘ it"s .most likely that she held the’hand up to her head to try to protect ‘
herself from the 1mpact . "[T]hey’re basically types of lnjuries SUstained vwhile she was trying S
to defend herself” R 241 ll 9 16 R.244,11. 1 -4. | |
Next she showed the Jurors a photograph of her face, .whrch she sa1d -was almost"j
i | unre'cognlzable ’as a face-becaUSe therer[were] so many'mtersectrng cuts onit.” R. 241, ll. 23—25'.'

“There [were] multrple sharp force 1nJur1es cuts all over her face On her forehead her nose,

¢ -

AN her cheeks whrch actually went through 1nto the' sinus of the face So they were very deep and..

' ) jdamaged structures of the face ”‘R 242 L. 23 -R. 243 1. 2 Accordmg to Dr R1emer her rrght"‘.

S eye was collapsed but the Jurors could not * actually apprecrate 1t in that photograph ” R 243 1.~

) . ,:;3 5 The photograph showed the cuts were Very deep and actually went through the scalp and -

- ; 'skull in order to cause brarn matter to be exposed ? R 243 1L 11 17,

'Dr Rremer»sard. thrs was extreme compared to the many other autopsres she had -

o ‘performed R 242 ll 9- 11 Notlng that several photographs were in black and wh1te 1nstead of’? o

. ‘ ;J

‘, ' 'color Dr Rremer told the Jurors that the actual photo she took “was in color but she guessed‘ . ,

i it had been changed to black and wh1te “to make it less offensrve B R 242 ll ll 14

In addrtron to the photographs Dr R1emer used two demonstratrve ards R. 245 11. 8-16;

State s EXhlblt #92 State s Exhrbrt #93 One demonstratrve a1d showed a model of a head L “the o
outer layer | the skull ” “a perrosteal layer and menrngeal layer & “dura matter,” the arachn01d
,membrane } and the brarn R 246 ll 2 12 Usrng this aid, Dr. Rremer explamed the deceased T
had bleedmg 1nto the subdural space and the subarachnord space ‘as” well as disruption of- the
': brarn' tlssue 1tself R 246, ll 13 24 Us1ng the second dragram Dr Rremer showed the _]UI‘OI’S .

, the 1nJur1es the deceased suffered to her head explarnrng ‘the scalp was more cut through and

’the« bone of the skull was actually cut through as well, and ,precesof it were Just, like, breakrng«_



42N

o
. ';-‘t

off ? R 247 ll 1 9 She could only descrlbe the mjurles as multlple fractures of the skull Wrth '
exposure of the bram tlssue beneath the skull and damage and bleedmg to the actual braln z

’ t1ssue ”? R 247 ll 10 14 o .

In closmg, the state: acknowledged the shockrng and terrlble evrdence the Jury had to.

see R 258 1. m20 21 In fact the sohcrtor actually apologrzed for hav1ng to show the Jurorsz- :

some of that evrdence R 258 ll 18 24 When drscussmg Dr Rlemer s testrmony, the sohcltor'

recogmzed the testlmony Was very hard for you all ? R 264 ll 14 15 The sohcltor asked the - v

_]UI'OI'S to recall the testlmony of the paramedrc who descrlbed “homﬁc 1nJur1es 1nc1ud1ng deepf-

."v“lp N

b

laceratlons to the head and face too numerous to count and too overlappmg to guess the 51ze ;'R. A o

263 1 19 23 B

LR

Dlscussmn

‘_A.

The SlXth Amendment to the Umted States Constltutlon provrdes \that “In all cnmmal e

-1

\, 0 L

the state and dlStI‘lCt wherem the crrme‘shall' have been commltted ‘ b U S Const Am VI €T he'e e

. v
,, X - ir,,.,

~ 7,%-’;»-’-;‘Fourteenth Amendment forblds states to' “depnve any person of ‘ﬁhfe l1berty, or property, w1thout:*

due process of law ” U S. Const Am XIV see also Estelle V. erhams 425 U S 501 (1976) Irvmi.
SR e v Dowd 366 U S 717 (1961) Pursuant to th1s Due Process Clause the Unlted States Supreme S
s : Court held an 1nd1v1dual’s rrght to a Jury trlal pursuant to S1xth Amendment is apphcable to the- f;; :

r_' kS

states Duncanv Lou1s1ana 391 U S 145 149 150 (1968) see also Statev Warren 273 S C 159 L

255 S E 2d 668 (1979) Addltlonally,, South Carohna S* COI‘lStltuthIl provrdes that “Any person

charged w1th an offense shall enjoy the rlght to a speedy and pubhc tr1a1 by an 1mpart1al Jury"’ S C

Const Art I § 14

0



The Rules of E'vidence serve to safeguard an individual’s rights to due process of law and an’
" impartial jury. vOne'of the most important of those rules is the rule _requirin,g exclusion of evidence.
where the probative value is substantially outweighed by the danger of unfair prejudice ‘_"ari‘sing from

that evidence. Generally,.all relevant evidence is admissible. Rule 402, SCRE. “‘Relevant

evidence’ means evidence' having any tendency to- make the existence of any fact that is of -~

. consequence to;the‘ deternﬁnation of the action more probable:or'.less probable .than“it, would be o
L vvithout the evidence. Rule 401 SCRE “Evidence which assists‘a jury at'arriving at the truth‘of an .

. 1ssue 1s relevant and adrmssrble unless otherw1se mcompetent » State v. Schrmdt 288 S C 301 ‘

' \,_‘.'303 342 S.E. 2d 401 403 (1986) (cmng Toole v. Salter 249 S C. 354 361, 154 S.E. 2d 434 437 S

(1967)) However even relevant evrdence must “be excluded if its’ probatrve value 1S substant1ally_

- outwe1ghed by the danger of unfarr prejudlce confusmn of the issues, or mlsleadrng the Jury, or by -

cons1derat10ns of undue delay, waste of tlme or needless presentatlon of cumulatrve ev1dence

Rule 403 SCRE see also Statev Orozco, 392S C 212 218 708SE2d 227 230 (Ct App 2011) S

i

ﬁ-' Thus the ﬁrst step requrres a deterrnmatron of the probat1ve value of the ev1dence The,'-_ o

x ‘second step requrres an evaluat1on of the danger of unfarr preJudrce the danger of. confusron of thev1
‘(-_ 1 1ssues the danger of mlsleadlng the Jury, and cons1derat10ns of Waste of tlme and needless

: vpresentatron of cumulatrve ev1dence resultmg from the 1ntroduct10n of the evrdence The th1rd step :

o requtres balancmg of t_he probatlve value' and dangers' and considerations posed by_.the 1ntroduct1on R

"+ of the evidence. ‘

" Probative value -
s "The sta‘rt‘ingpoint for analyzing evidence under Rule- 403 is .determining the' prohative value
e of the evrdence offered “‘Probative’ means. [t]endmg to prove or dlsprove

299

State V. Gray 408
'S, C 601 609 759 S E 2d 160, 165 (Ct App 2014) Accordmg to this Court “‘[p]robatwe value

o

oI



. is the measure of the irnportance of 'thattendenc'y to the outcome of a case.” iLd. at 610, 759 'S‘.E.2_d |
at 165. The probativ'e-value of evidence is direc'tly related to the hoW important that evidence -is in
assrstmg the _|ury in rendermg a verdrct Id. Thus, when analyzmg thenprobauve value'of evrdence .
"the court must consrder the 1mportance of the ev1dence as it relates to the 1.ssues presented in the
_:‘f.case Statev Lee 399 S.C. 521 528 732SE2d 225 228 (Ct App 2012) ' |

. .~4Danger ofunfatrpre]udlce . | | R . ‘ B |

: After deterrnmmg the probative ’value"of the evldence the _courtf must next evaluate the- '

' ’danger of unfa1r prejudlce presented by the ev1dence “The determmatlon of pI'C_]UdlCC must be -

,based on the entrre record and the result w1ll generally turn on the facts of each case 7 State V. -

' erson 345 S C. 1, 7 545 S. E 2d 827 830 (2001) “‘Unfarr preJudlce does not mean the damage to ?

BN

A defendant S case that results from the leg1t1mate probat1ve force of the evrdence rather it refers to ', Y

. ‘ev1dence whrch tends to suggest [a] dec1s1on on an 1mproper bas1s e State V. Gllchrrst 329 S C “'L e

o “621 630 496 S E 2d 424 429 (Ct App 1998) (quotmg Umted States v, Bonds 12 F 3d 540 567

R

- C (6‘h Crr 1993)) Accordmg to the Umted States Suprerne Court “[t]he term unfarr preJudrce as to‘; _;

| ;fla crlmmal defendant speaks to the capac1ty of some concededly relevant ev1dence to. lure the 3

factﬁnder into declarmg gullt on a ground dlfferent from proof specrﬁc to the offense charged 7 Old . :

‘:.

oo ::Chref V Un1ted States 519 U S 172 180 ( 1997) “Rule 403 only requrres suppresswn of evrdence'. S |

' f_rthat results 1n unfa1r prejudlce - prejudrce that damages an opponent for reasons other- than its :

J

- probatlve value for 1nstance an appeal to emotron 7 Umted States v. Mohr 318 F 3d 613, 619-620

- _(4‘h C1r 2003) UnfaJr prejudrce means an undue tendency to suggestlon a dec1s10n on an 1mproper

’ , basrs commonly, but not necessarrly, an emotlonal one. Orozco 392 S.C. at 218, 708 S.E. 2d at 230

‘:'(crtrng State v Cheeseboro 346 S C 526 547 552 S E 2d 300 311 (2001)) see also Staté v.

Alexander, 303' S.C, 3717, 382,‘.401 S.E.2d 146»149 (1991)‘(prOV1d1ng. that “[e]v1dence.1s ‘unfa1rly .

12.



prejudicial if it has an undue tendency to suggest adecision on an improper ‘basis,' such as an“
emotional one”). |

i The Supreme Court\reiterated its\"long-st\anding precedent that ¢ [p]hotographs calculated to
-arouse the sympathy or prejudice of the Jury should be excluded if they are 1rrelevant or

unnecessary to substantiate materral facts or conditions.” State v Torres 390 S C. 618, 623 703

SE2d 226, 228 (2010) (c1t1ng State V. Brazell 325 SC 65 78 480 SE2d 64, 72 (1997)).

[1X1%

Photographs are unfarrly pre]ud1c1al when they have a. tendency to: suggest a de01sron on.‘an )

1mpr0per basrs commonly, though not necessarrly, an emotional one.”” Id: (c1t1ng State \A Franklm o

318 S. C 47, 55 456 SE.2d 357 361 (1995)) see also State V. Holder, 382 S C. 278 676 S E 2d :

690 (2009) State V. Mrddleton 288 S. C 21, 24 339 S.E. 2d 692, 693 (1986) State V. Patrrck 289

- S.C. 301 308 309 345 S E. 2d 481 485 (1986) overruled on other grounds by Casey V. State 305 -

\

S C 445 409 SE2d 391 (1991) State A Dral 405 S.C. 247 259 746 S. E2d 495 501 (Ct App -

2013) State V. Lee 399 S C. 521 527 732 S E2d 225 228 (Ct App 2012) State V. Martuccr -
380 S. C 232 669 S.E. 2d. 598 (Ct App 2008) State'v. Jarrell 350 S.C. 90 564 S E 2d 362 (Ctt‘; |
B App. 2002) The Court wamed that the photographs at 1ssue were at the outer lrrmts of what ourf .

| law perrmts a ]ury to consrder [and] strongly encouraged all solrcrtors to refram from pushlng the“ -
envelope on admrssrblllty in order to gam a vrctory whrch 1n all lrkelrhood was already assured‘ :
because of other substantral ev1dence in the case ? Torres 390 S C at 623- 624 703 S.E. 2d at 229

The Court also addressed the danger of unfarr prejudrce in the mtroductron of gruesome_

autopsy photographs in State V. COllll’lS 409 S.C. 524 763 S. E 2d 22 (2014) A majorlty of the I
- Court held the 1ntroductron of the photographs ‘was erroneous' Collins, 409 S C. at 539, 763

S.E.2d at_ 30 (Kittredge, J. and Hearn, J., concurring); Q, at 540, 763 S.E:2d at 30f3.1 (Plercones,

- 13



J., dissenting‘)ll" Hoyvever, four members of the Court determined the erroneous admission was
" harmless. I_d_.,‘at,,l536, 763 'S.E.2d at 28-29 (majority opinion); Id., at 539, 763 S.E2d af'30
' (Krttredge J. and Hearn J., concurrmg) Despite the spl'it among the.Court the polnt of the
oprnron is clear - evrdence must be probatrve of some fact at issue in the case and the danger of ,
o ’ unfair prejudice resultrng from gruesome -photographs must be guarded agarnst at all»trmes.
Danger of confuszon of t the‘ issues and mlsleadmg of the j ]ury |
. Add1tronally, the court must evaluate the danger of confusion of the: 1ssues or of rmsleadrng .

) the j ]ury by presentrng the ev1dence Very lrttle case law ex1sts in South Carohna regardmg these E

. aspects of Rule 403 SCRE In erson V. Rlvers 357 S C. 447, 453-454 593 S. E2d 603 606(

(2004) the Supreme)Court held 1t was error to exclude the testrmony of a blomechamcs expert.ﬁ |
S based on a‘contention that‘the -testimony Would- be‘ confusing. -The case- involved*—an automoblle .

ac01dent and the questron before the j Jury was whether ‘the plarntrff’s back problems were caused by B

P

the acc1dent Id. at 449 593 S E 2d at 603 604 The defendant sought to 1ntroduce the testimony of -

l

- jan expert in- the ﬁeld of b10mechan1cs to refute the plamtrff’ s clalms Id at 450, 593 S E 2d at 604 )

The Court held‘ the .testrmony would not have been confusrng to »the Jury because the expert ,V
consrdered the “damage to the car, » “deposrtlons med1cal records photographs 1mpact tests, ‘and

the acc1dent report in reachlng hrs conclusron ” 1d. at 453 503 S.E. 2d at 606 The expert d1scussed‘ :

1

' At'the trial, the state argued State v. Collins, 409 S.C. 524, 763 S.E. 2d 22.(2014), supported -
", admission of the photographs in the case sub Judlce R.8,1. 18 -R.9,1. 1. According to the
_ state, the Supreme Court found “it was not an abuse of discretion for the court to admit the

- photographs.” R.8,1.23 -R. 9, 1. 1. .Even a.cursory reading of Collins shows the falsity of the .-
state’s argument. As explained, the majority of the Court -held it was error to admit the
photographs at issue-in Collins. .

Justrce John Cannon Few wrote the opinion for a unanrmous‘p‘anel of the Court of Appeals .
rﬁndrng the introduction of the photographs erroneous and not harmless: State v. Collins, 398
S C.'197, 727 S.E. 2d 751 (Ct App. 2012) ‘
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- “fally explalned the method he used to reach his conclusion and did-not contradict himselt” 1d, at
453-454 593 S. E 2d at 606. | | |
In State v. Lyles, 379 S C. 328 1340, 665 - S: E 2d 201, 207 (Ct App. 2008) ‘this Courtf
explamed that ev1dence potent1ally msmuatmg a key w1tness for the State isa drug dealer and drugsv
werepresent next to the vrctlm could “cloud the i issues: ? The proffered testrmony . would haye
estabhshed drugs Were offered for. sale outs1de of the apartment several months before the shootmg

. b. by an 1nd1v1dual known only as C C 7 Id This Court held “ev1dence of the” mere presence of

“© " marijuana, w1thout further mdtcatlon of 1mpa1rment could’ rmslead the Jury in'a caseaskmg the

: _'; Jury 10 dec1de whether the plamtrff who was 1nvolved in-an. automoblle acc1dent and had manjuana":' - _ ‘1 .

- in h1s system was ent1tled to recover damages from the other dnver Kennedy V. Gr1fﬁn 358 S C

.

122 128 129 595 S. E 2d 248 251 (Ct App 2004) The blood test performed that detected the o

marljuana 1n hrs system “drd not measure. the quantlty of marljuana or “how recently [he] had been .

L 'exposed to marguana ” Id at 128 595 S. E 2d at 251 Addrtlonally, there Was. no marnuana found

.

e o ;m or near the pla1nt1ff’ S truck*and there was no testlmony that he smelled of manjuana Id
EA Conszderatlons- of Waste of tzme. du'e to needless presentatzon of cumulattve e-wdence ‘

Few cases examme the portlon of Rule 403, SCRE that requlres an evaluatlon of the '

S cumulatlve nature of the proffered evrdence Th1s Court s decision m erght v. Craft, 372 S C 1 o

- : l’;'.640 S E2d 486 (Ct App 2006) prov1des some gu1dance for cons1dermg the waste of time

produced through the needless presentatlon of cumulatlve ev1dence The case mvolved a-ssuit .

L ‘ .brought by a buyer of a. wrecked and repalred p1ckup truck agalnst the truck dealer erght 372

'?S C. at 14- 16 640 S.E.2d at: 494 On appeal the truck dealer argued the tr1al Judge erred in refusmg

to adm1t the actual truck mto ev1dence Id at 33 640 SE. 2d at 503 ThlS Court held “[a]drmttmg

o ‘the actual Truck 1tself into, ev1dence would have been cumulative, causmg needless waste of time”

15



R

V 'because “[t]he trral court adrmtted a number of photographs of the Truck 1nto ev1dence and “the

3

- _]UI‘OI‘S heard testrmony regardlng the condltlon of thevTruck both after the ac01dent and at' the time

.3..4_

. ,_Of trial;f’_ I_d_ E

B T R

o ,’fBalancing dct"— Ly

g -

e
- 5

-evrdence the court frust balance the two State v: Dlal 405 s C.247, 260 746 s E2d 495 502 (Ct‘ |

"

- App 2013) Only after balancmg the probatlve value and the danger of unfalr prejudrce may the

til"f”“court determme 1f the danger of unfa1r pre]udlce outwerghs the probat1ve value of the proffered

e S w

L agarnst the probat1ve Value the determmatron must be based on the ent1re record and w1ll tirn on},:‘.""“'

" .
COR] . K Vo

o the facts of each case.”

: Statev Lyle 379S ‘,‘ﬂ 328 338 665 SE2d 201 206 (Ct App 2008)

‘.L‘;__'httle to ass1st the Jury m: endermg a verd1ct —'

P PR
(e RgRAN ¢ - P

i

i multrple cuttlng wounds The onlynssue 1n the case Was Appellant S. 1ntent The photographs ‘

: prov1ded no ev1dence of Appellant s 1ntent therefore they were not 1mportant to the issue ’{".

‘,-r'

Lo presented.ln the.case. ;‘

v oL -.-n‘ . "n«.,,u'}:"

l However the photographs posed s1gn1flcant danger of unfa1r prejudlce The state and the'

?' e
R

ot defense agreed the s1x autopsy photographs were gruesome even horr1ﬁc Pursuant to the state s '

- 'presentatlon Addrtronally, pursuant to the state s request the photographs were not dlsplayed' s

.|?'

Once a court has determlned the probatrve value and the danger of ' unfalr preJud1ce of the‘i-‘."

‘ ev1dence as requrred by Rule 403 SCRE In general “[w]hen Juxtaposmgfthe prejud1C1al effect

except one based upon emotlon At trlal there was;-" i

no drspute that Appellant krlled Dav1s Also there was no d1spute that Davrs d1ed as a result ofu- = ;

: request the members of the gallery were perrmtted to exrt the courtroom pr1or to therr_" S

o ;'__." 'On”,;the?prOJector, butvwerei presented_to uthe Jurors _only due_ to_;,the1r 1n_ﬂammatory natu_re; 'Whlle , S

o
e

4
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viewing only one of the autopsy photographs is disturbing; viewing the six graphic photographs
in succession is chilling; even disturbing. The solicitor admitted as. much in her‘closing )

, .argument when she apologrzed to the _]UI'OI‘S for the photographs The photos show Davrs onan.

o ‘_ autopsy table The least drsturbmg photograph shows Dav1s s arm’ sllced open in multrple spots -

B ,Two photographs show Davis’s mangled hands These photographs are ghastly in therr deprctron

of amputated ﬁngers The final three photographs show drfferent angles of Davrs s head. When” ‘

‘ the pathologlst descrrbed the photographs she stated that it was hard to make out that they ca

o showed a human head due to the 1nJur1es A review of these photographs leaves lrttle doubt of

B the pathologrst s accuracy 1n th1s regard The photos show Davrs $ head splrt open at) the top,'j " ST

: 'exposmg skull and bram matter The horrrfymg photographs leave one not Just emotronal butv

. _ ‘:‘ emotronally depleted In lrght of the sole 1ssue before the Jury Appellant S 1ntent — the srx o ,Af :

( ' _ghastly autopsy photographs could only be admrtted to arouse the sympathy and prejudrce of the .

o ‘: Jury The danger of unfarr preJudrced posed by the photographs is overwhelmrng

Furthermore the photographs posed a serrous danger of confusmg the 1ssues and': _ _l—-':

. mrsleadmg the Jury The Jury was tasked Wrth determmmg whether Appellant kllled Davrswrthi_ |

B | 'mahce aforethought but the photographs provrded lrttle 1f any, assrstanceto the Jury- in makmg s
| ':th1s determmatron Rather the photographs r1sked confusmg the‘.J'ury and m1slead1ng the Jury on _'

L "_that very issue. Due to the horrrfymg nature of the photographs there was a srgnrfrcant rrsk the."'ﬂ

s Jury would be confused and mrsled regardmg the issue before 1t = Appellant $ 1ntent

Frnally, the photographs were a needless presentatron of cumulatrve evrdence because the; .

o Jury was well aware of the nature of the 1nJur1es Davrs suffered due to the other evidence

prése_nted by the state. The first ’offrc.er on the-$cene described the wounds‘that she saw on

Davis. The"paramedic provided graphici details of the injuries that he observed and treated.

7



' Finally, and most-irnportantly for the state’s case,;the pathologist testiﬁed about Davis’s injuries.

The pathologlst descrrbed the 1njur1es W1th s1gn1ﬁcant detalls and the nature of the mJurles were

not.of the k1nd that requlred photographs for the Jury to understand The wounds Whlle awful,
were -easily understood as slashes 1nto Dav1s S ‘flesh, amputated flngers,. and sharp_lncrs1ons

'penetratin g into her. skull.‘ "Ther'e was no need tovuse the photographs to explain' “diffi‘cult anatorny |

- to the Jl]l‘OI‘S To the extent the pathologrst need any type of assrstance in descr1b1ng the wounds-

: the state used two demonstrat1ve ards The horrlble photographs were needlessly cumulat1ve to

e . -
2 A»},»

the ev1dence already before the j Jury

Balancmg the low probatrve value of the photographs agamst the danger posed by the

&

photographs in terms of unfarr prejudrce confus1on of the 1ssues and rmsleadmg of the ]ury, 1t 1s' A .
clear the danger substantrally outwe1ghed any probatlve value offered by the photographs The

R

, waste of t1me due to the needless presentatlon of cumulatlve evrdence t1ps the scale even further w

¥

;. in favor of exclusron The tr1al Judge erred in admrttlng the six d1sturb1ng and chlllmg autopsy..

s .

photographs
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CONCLUSION

- Appellant respectfully requests this Court‘ reverse his coﬁviction and remand for a new
trial based upon the trial judge’s erroneous admission of gruesome photographs. -
c . _ Susan B. Hackett :
.. Appellate Defender - .,

" ATTORNEY FOR APPELLANT

"' This 1* day of October, 2019. .
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