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INTRODUCTION

This case is befofe this Court on appeal. from the entry of summary judgment
| in fevof of PlairitifffRespondent Callawassie Ieland Members Club, Inc. (-“CIMC”),,
‘w'hic'h 1S a mefnber-owned amenities club on‘ Callawassie Island, Beaufort County;
]So_u‘th Carolina. CIMC filed this lawsuit to enforce its contractual righte. CIMC
- seeks to recover dues and other amounts due from the.Defendants Michael kJ . Frey
and Grace 1. Ffey, Who are equ_‘ity members of ‘CIMCI.. (R. 25;46). _CIMC claims
that, under the goveming documents, the Ffeys egfeed to and are reduired to c'ontinue
to meet their »ﬁnaneial obligations until CIMC reissues their membership to a new
member. Reissuance can occur either by transfer in connection with the sale of the
Freys’ property on Callaevassie Island or sai‘e via the membership resele list.
o CIMC ha.s' ’Ia finite number of rﬁembefs -- and, coneequently, a ﬁ'nitei(funding_ ‘
| bsource - beeéﬁse it is Qrganized élongsiae the Callawasaie Island .reanl estate .
community that it serves. CIMC’e survival depends upon all of its fnembe_rs paying
their faif share of operating costs until their membership is reissued to a new
member. | This is what every member ‘égrees to when he or she purchases a-
"membership in CIMC. |
Several Vcorllltro‘lling documents, which have been amended and revised over

the years, have governed membership in the Club. Those documents include, in



descending order o‘f primacy, CIMC's Bji—Laws, Plan for Offering of Memberships,
and General Club Rules. - |

The Freys have asserted counterclaims and argued, for various reasons, that
. they are not obligated to remain members of CIMC and can abandon their financial
responsibilities to their fellow members whenever they want. In their Second
‘Amended Answer and Counterclarms, the Freys asserted counterclaims fo_r breach
of contract and'negligent miSrepresentation. (R. 94-106). |

‘The _trial court correctly granted CIMC snmmary judgment as to Appellant'
Michael J'. Frey because the unambiguous documents provide that' CiMC is entitled
to the rehef demanded.. The tr1al court denred summary Judgment as to Defendant
' Grace L. Frey, pendmg the completlon of - further discovery. (R. 4) Mlchael FreSI
filed an appeal to this Court.

On May 2,. 2018, this Court issued an unpublished opinion afﬁrmmg in part
and reversing in part the trial court'-s entry of summaryjudgment in favor o'fCIMVC,
. holding that: | | |

(a) The trial court correctly held that a contract existed between
CIMC and the Appellant;

(b)  The trial court 1mproperly granted summary Judgment to CIMC

' on its claims as to whether the Appellant's resignation from the
Club immediately ended all of his obligations to the Club, in light
of this Court's opinion in The Callawassie Island Members Club,
Inc. v. Dennis, 417 S.C. 610, 790 S.E.2d 435 (Ct. App. 2016).



(c)  The trial court improperly granted summary judgment to CIMC
on its claims because there is a scintilla of evidence that whether
the Appellant was "expelled" from the Club and whether the
Club's governing documents were improperly changed on the
issue of expulsion;

(d) The trial court improperly granted summary judgment to CIMC
on its claims because, pursuant to this Court's ruling in Dennis,
S.C. Code Ann. §33-31-620 does not require a resigning
member of the Club to continue paying dues until reissuance of
their membership, notwithstanding the parties' clear agreement
to the contrary; ‘

(e) ,The trial court improperly granted summary judgment to CIMC "
- as to the Appellant's breach of contract counterclaims, because
(as set forth above) there are ambiguities in the- govemmg
| contract documents; :

(D | The trial court properly granted summary Judgment to CIMC as
: to the Appellant s negligent mlsrepresentatlon countercla1ms '

(g) The Appellant failed to preserve his argument that the trial court
‘ improperly granted summary judgment to CIMC as to the
Appellant's statutory violation counterclaims; -

(h) Inlightof the foregoing rulings, this Court also reversed the grant .
of attorneys' fees to CIMC; and - |

(i) . In light of the foregoing rulings, this Court did not address
CIMC's additional sustaining grounds, pursuant to Futch v.
McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 -
S.E.2d 591, 598 (1999) (holding appellate court need not address
remaining issues when resolution of prior issue is dispositive). =

Both parties filed petitions for rehearing. While those petitions were pending;
~ the South Carolina Supreme Court issued a published opinion in the related case of
The Callawassie Island Members Club, Inc. v. Dennis, 425 S.C. 193, 821 S.E.2d 667

(2018). Th‘ereafter, on November 30, 2018, this Court granted both sides’ petitions

-



for rehearing and authorized the filing of supplemental briefs in light of the Supreme

Court’s decision in Dennis.

ARGUMENTS

I.  The Supreme Court’s opinion in the Dennis case establishes that the.

’ contractual requirement that Club members continue to pay dues, fees,
and other charges until their membershlp is relssued is. valld and
enforceable under the Nonproﬁt Corporatlon Act. '

In 1ts opinion ﬁled May 2, 2018 this Court 1nterpreted the South Carolma |

.Nonproﬁt Corporatlon Act of 1994 and concluded that S. C Code Ann § 33- 31 -620

, ’of the Act “does not require res1gned members to continue paymg dues that accrue

after they resign.” (Slip Op. at 7). For this holding, thls Court rehed excluswely on
its prior analy51s in The Cal‘lawas_sze; Island Members Club, Inc'.'v. Denms, ’417 S.C.\ |
610,790 S.E.2d 435 (Ct. App. 2016). | "

| Ho.wever, the lSupreme Court subseduently reversed that portion of this f
Court’s prior Dennis decision. Speciﬁcally, the SupremeCourt held:

The court of appeals’ reasoning ignores subsection 33-31- |
620(b), which provides, “The resignation of a member
does not relieve the member from any obligations the
member may have to the corporation as a result of
obligations incurred or commitments made before
resignation.” S.C. Code Ann. § 33-31-620(b) (2006).
Subsection 33-31-620(b) contemplates two categories of
debt for which a resigned member continues to be
responsible after resignation: (1) “obligations incurred ...



before resignation” and (2) “commitments made before
resignation.” S.C. Code Ann. § 33-31-620(b). The dues,
fees, and other charges the Dennises owe fall into the
“commitments made” category. The 1994 Plan -- which

- was in effect when the Dennises joined -- and the 2008
Plan -- which was in effect when the Dennises resigned --
both provide that a member who resigns from the Club
must continue to pay membership dues, fees, and other
charges “until his or her equity membership is reissued by
“the Club.” When the Dennises joined the club, they made
a commitment to continue to pay dues, fees, and other
charges during the period of time after resignation and
before reissuance of the membership. - Therefore, we find
the requirement that members continue to pay dues, fees, -
and other charges after = resignation until their
membership is reissued is not prohibited by section 33-31- |
620.

The Céllawassie Is.l‘and.Mvethe_rs Clﬁb, Inc. v Dennis, 425 S.C. 193; 821 S.E.Zd
667, 673 (2018). (Emphasis added). . I
| In applying the S\up‘remev Court’s Dennis decisién to the. c'ase. at bar, it is
beyohd dfsputé that the Aﬁbellant 'Frey, like the Dennises, made a commitnﬁeﬁt to.‘
pay dues, fees, and other Charges until the reissuance of his membership. Moreover, |
thi.s Court musf construe S.C. »ACode.Ann.. § 33-31-620 as upholding the réquir_ement
that Frey continue to pay dues, fees, and othe} charges»after his résign'ationl (or hié
unilateral attempt to forée‘ an expulsion by non-payment). Con}sequently, the trial
court’s ruling that Fréy owes dues, fees, and other charges incurred prior to |

reissuance of his membership should be affirmed.



H. The Supreme Court’s op‘inion in the Dennis case supports this Court’s
prior ruling that the Appellant was a member of CIMC.

In its decision in Dennis, the Supreme Court recognized that “[t]here is no

question the Dennises are contractually bound to the Members Clﬁb.’7 Dennis, 821
 SE2dat 670, n.2. The Sdpreme Court explained:
The Dennises ar’guéd to the court of appeals there was no
evidence their Island Club membership transferred to the
‘Members Club. The court of appeals rejected this
- argument, stating, “We hold a question of fact does not
" exist as to whether Appellants were members of [the
Members Club].” 417 S.C. at 615,790 S.E.2d at 438. We
agree. o '
1d.

‘ The same is true in the present case. This Court has previously ruled that “a
que.st.i‘or-l of fact does not exis—t as"tQ whether Frey was a member of CIMC” Because .
“[t]he éVidgnce in the record supports the circuit court’s finding that Frey’s
membership iﬁ CIC transferred to CIMC upon the sale of the club.” (S_lip Op. at 2). |
Likewise, this Court noted that “Frey also continued paying dues and re'céivikng the -

~ benefits of membefshif) well after CIMC took control of the club.” (Slip Op. at 2).

That ruling is fully supported by, and consistent with, the Supreme Court’s decision

in Dennis and should be upheld on rehearing.'

This ruling was not challenged by Frey in his petition for rehearing.



- III. The Supreme Court’s opinion in the Dennis case requires the reversal of
this Court’s prior rulings that there exist genuine issues of material fact
- in dispute that preclude the summary judgment entered in CIMC’s favor.

' Ir‘l Dennis the Supreme C0urt began its analysis “with a general discussion of

O the membershlp arrangement and the membershlp documents that govern that .

,arrangeme'nt.’ : Dennzs 821 SE2d at 670 The Court recogmzed that three
documents . the Bylaws the Plan and the Rules -- govern the membershlp > and

| j‘that “[t]he t-hree documents reference‘each other and are mtended to »operate :
‘:tog.ether 7 d. The Supreme Court determlned that “l ]hen the Denntses reS1gned B

S “m 2010 the membershlp documents in effect were the 2008 Plan the 2009 Bylaws _

, 'and the 2009 Rules 7 Id The Supreme Court also found “[t]here is no- ev1dence that, R

RS ; the,va__rlous amendmentsto the documents Awere in any”way con_trary to the Bylaws,

R ’.Plan' and" Rules in-place at the time of the amen’dments,'” »Id._ .By footnote, the v

. Supreme Court recognlzed the followmg

- - The l994 Bylaws prov1de the “Bylaws may be altered,
~amended, or repealed.” The 1994 Plan provides the “Plan -
'~ may be amended in accordance with the Bylaws.”
" Similarly, the 1994Bylaws provide the board of the Island
~ Club have [sic] the author1ty to “[a]dopt, alter, amend or
repeal the Rules govemmg use of the Club.” -

Id,nl.
The same 1s true in the present case. '-erey.has alleged that he resignedor '

| otherWise tried to force his expulsion from CIMC by non-payment in late 2009 orat



t

least by Méy 2010.2 At that time, like in Dennis, the membership documents in
effect were the 2008 Plan, the 2009 Bylaws, and the 2009 Rules. Conéequently,
cdnsistent with the Supreme Court’s decision in Dennz’s, there is no genuin¢ issue of
L m_aterial fact in dispute as to which version of the governing documents controls the
re‘latiohship'betweeﬁ Frey and CIMC in the 2009-2010 time frame.

| Likewise, consistent with the Supreme Cburt’s decision in Dennis,.there is no
genuine issue of material fact in dispute regarding the authority. for the CIMC Board
to amend the General Club Rules without’ a vote of the full membership. .This issue
has arisen only in the context of Frey’s “mandatory expulsion” argument. Frey relies
~on languége iﬁ fhe 2001 }Rul.es stating: “Any member v;/hose account is not settled
| :Qi-thin. the foﬁr (4)‘onnths périod folloWing suspension shall Be expelied from thé
. Clu.b.’; (R 1350).; (Emphasis added). However, in 2007, the Rules were properly
| arhended,,and thé “fnandatory expulsion” language was removed. The 2007 Rules
' é.tate: “Any fneﬁqber whose account is.not settled within the four (4) month period
follbwihg suspénsio.n may be ex-pelled from the Club.” (R. 1440). (Emphasis
added). The 2009 Rules continued to use the same “may be expelled” language. (R.

1476). Citing that same language, the Supreme Court in Dennis explained that “the

2 “In his Second Amended Answer and Counterclaims, Frey pled that he “ceased

paying dues and fees in October 2009.” (R. 96). Frey further alleged that his “membership was
terminated as of January 2010 (4 months after delinquency) or in the alternative was resigned as
of May 2010.” (R. 101).



2009 Rules, which were in effect when the Dennises resigned, do not make

. expulsion mandatory under any condition.” Dennis, 821 S.E.2d at 673.> Those same
- 2009 Rules, as applied to Frey, show that expulsion was likewise not mandatory in
. the 2009-2010 time frame.

In its May 2, 2018 opinion', this Court recognized that pursuant to the revision
adopted in the 2007 Ruiles and retained in the 2009 Rules, “CIMC would not have
been obligated to expel Frey despite his suspension.” (Slip Op. at 6). But this Court -
further wrote: “However, Frey contends the goveming documents were improperly
o changed by CIMC to proh1b1t people from exiting the club ” (Slip Op at 6) ~This
Court 01ted to a provision in the 2007 Plan statmg

- The Board of Directors may, in its sole discretion, amend

~or modify the Plan from time to time, so long as such

- amendments or modifications do not materially and

. adversely affect the rights of the Equity Members. Any

amendment or modification which materially and

adversely affects the rights of the Equity Members must

be approved by a majority of the votes held by the Equlty

Members so affected.

(Slip Op. at 6). Then, relying on Frey’s affidavit that no such vote of the membership
was ever held, this Court found that “there is a genuine issue of material fact

regarding whether the governing documents were improperly changed and whether

the mandatory expulsion provision was still in effect at the time of Frey’s suspénsion

"~ 3 - The Supreme Court also found ‘there is no amblgulty as to expulsion from the
Members Club.” Dennis, 821 S.E.2d at 673.



from the club.” (Slip Op. at 6). This Court’s error, however, was in citing to the
amendment prov_ision for the Plan foruOffering of Memberships rather thérr the
amendment p‘rovi'sion for the General Club Rules.* As the Supreme Coorr explains
- in Dennis, the Byle_rws orOVide that the Board of Directors has‘the'aut“hority' to
“[a]dopt, alter, amend or repeal the General Club Rules governing use of the Club
arld al‘l its faciiiti‘es by members.” (R. 1483) Sée, Dennis, 821:S.E.2d at 670, n.1. |
Thus_, an amen'dment‘of thve Ruies do:es not require d vote of the full membersﬁ;’p.
Frey, in fact, ooes not cite-to any e';/idence ,Sdggesting that .tllre Gener‘al C.lu‘b" Rules
were not‘}vproperly arnended in42007‘ or'2009. Moreover, he oites 'to no contractual
document that reciuired a.. vote of the rrrembers vt‘o approve any ohangevs to the General_
Club Rules. ) | - B o -
As a result, coﬁtrary to what 'this Court pre:/iously determined,i there is no.

| material ,issue..:of.' fact 'i‘h-.dispute The 2009 Rules govem Frey S res1gnat1on or
attempt to force hrsexpulsmn from CIMC durlng the 2009 2010 time frame arrd '
“those Rules do not include the .“mandatory expulsion” provision. This is precisely .
what the Supreme Couﬁ ruled- in Dennis, errd it is equally épp’licable and binding in

_ this case.

4 The 2007 and 2009 versions of the General Club Rules provide that "[t]he Board
of Directors reserves the right to amend or modify these rules when necessary and will notify the
membership of such changes. Any such amendments or modifications shall be subject to and
controlled by the applicable provisions of the By-Laws and the Plan for the Offering of
Memberships.” (R. 1430, 9 1.3 (2007 version); R. at 1465, 9 1.3 (2009 vers1on), accordR at 1330
(1994 version); R. 1343,9 1.3 (2001 versxon))

10



In sum, there is absolutely no evidence that CIMC Board expelled Frey from
the Club. Even if "suspended" from the Club for non-payment, Frey did not have
the right to automgtically "expel” himself by sifnply remaining delinqqent for four
édditional mdnths; Thereforé, regagdless of whether Frey submitted his'resi‘gnation _
or attempted té force his éwn expﬁléidn by nbn—payment, Frey remain}s obligated to
pay his dues, fees, and cher charges until such time as his membership is reissued..
That trial court ruling is fully consistent with the Supreme Court’s decisi'Qri in Dennis

. and should be afﬁrmed}

IV. The-Supfemé Court’s opinion in the Dennis case requires a r.ulihg in the
case at bar that the CIMC governing documents are unambiguous and-
are not subject to interpretation usipg parol evidence.

In its Qpimion in Denvn.is, the Supreme Court rejected all arguments that the
-goveming‘ docﬁm‘ents -- the '2008. Plan, the 2009 Bylaws, and the 2009 R‘ulesv-..- aré ,
ambiguousi 1n an'y'resp,e‘:c't. First and foremost,‘ the Suprenﬁe Court C«ited té Section
5.11 of the 2008 Plan, entitled “Péymerit of Dues and Other Charges by Resigning _
MemBers,” Wthh states: “An Equity Member.who is on .the waiting list to sell
his/her membefship will be obligated to 'c_ontinue to pﬁy td the_lClub_ all dues, fees
“and other chéirges‘ associated with his/her fnembership until- His/her | }Equ_ity‘
Membership is reissued by the Club.” (R. 14‘53_1454). The Supreme' Court

concluded that “[t]his language unambiguously provides the Dennises are obligated

11



to continue to pay all membership dues, fees, and ot.her charges after resignation
until their membership is reissued.” Dennis, 821 S.E.2d at 670. The Supreme Court
. recognized that “[t]here are no proviéions in the 2009 Bylaws or 2009 Rules fhgt
contradict this.” Id. | o |

The SuPreme Coﬁrt'.ther} analyzed and revgrsed the rulings of this Court in
’ Dennis finding qertain amb‘iguities in the contréct language. .First,'theb Supreme
Court réjected t‘his} Court’s reliance on differencés in léhguage betweeﬁ the 1994
| Bylaws and 1994 Pian as “not Sﬁfﬁcienf to create an ambiguity” and as “irfelevant.”
Dennis, 8‘2‘1 S.E.2d at 671.v Moreover, the‘ Supfemé.CQurt expla-ined'that ;‘even if
\vwe were to treat the ‘fermination" proviéio-n and the ‘resignation’ provision as
| gc')velzrning‘ the 'séme event, tﬁeré is} no ambiguity.” 1d. Ti’lé Court, indeed,' focusea
on .tl;le"- 2009 Rules which sfcafé; “*Any member fnéy tefﬁiinété rherriberéhip in the
Club. ... Notwithstanding tenn’inétion; the member,'sﬁﬁz:l\lll remain liable for _ahy urﬁaaid
club account, menlqbership~ dpes “and chargeé (i_rllcluding ah.yvfood and- beyerage
minimﬁrﬁs)‘ ﬁntil the »rrhlembersilh.ip -is sold.”” Id.

T'he. Subreme'Court also ‘rej'e>cted this Court’s‘ detérmination thatlth"e term
“unpaid” in the 2009 Rules was undefined and thus ambig’udus. The SAupreme Court
wrote: | |

‘Finally, the term “uﬁpaid”_ in thé 2009 Rules is nof- :
ambiguous, despite the fact it is not defined. The court of

appeals explained its interpretation of this provision by
stating, “It is unclear whether the language relating to

12



unpaid dues refers to unpaid dues owed at the time of
resignation or unpaid dues accruing before -and after
resignation.” We find there is nothing unclear. “Unpaid”
means any payment the Dennises are obligated to make
according to the terms of the membership documents that
has not been made. We have already discussed that the
membership documents include obligations to pay before
- and after the date of resignation. The Dennises admit they
have not made the payments. According to the plain
language of the membership documents, the Dennises’
- unpaid dues, fees, and other charges are “unpaid.”
- Id. (Citation omitted).
- These are important points for rehearing in the present case. In its May 2, |
2018 opinion, this Court found the same ambiguities in the contract documents as
identified in its Dennis opinion. This Court recognized that “[t]he same governing - ’
documents at issue in Dennis were used in this case” and then cited to the exact same
ambiguities discussed in Dennis, thereby concluding that “an ambiguity exists
regarding the obligation of a résigni‘ng member to continue paying dues post-
resignation.” (Slip Op.-at 3-4). The Supreme Court, however, rejected that analysis
in its Dennis opinion,. and thus, on rehearing, this Court is bound to conclude that
the same documents are not ambiguous, consistent with the Supreme Court’s
analysis of that very issue.
Moreover, the Supreme Court in Dennis rejected any reliance on extrinsic

evidence to argue that the governing documents are ambivguous.‘ The Supreme Court

explained ' “because we find the terms of the membership documents are

13



unambiguous, no statements régarding the terms of those documents may be used to
vary their otherwise clear meaning.” Dennis, 821 S.E.2d at672. The Supremé Court
thus applied the parol evidence rule to bar consideration of testimony that contradicts
- or varies the térms of the memb’ership docm’nents, including testimony 6f- what'the
members were allegedly tola by Ellen Padgett, a former membership co_ofdinator,
about the expulsion proceés. In its May 2, 2018 opinion, this Court reAli_ed on thé
very same parol evidence to preclude summéry judgment. On rehearing, that
evidence must now ‘be ‘rejgcte‘d consistent with the Subréme Cquft’s decisivon in -

Dennis.

\8 -T;he summary judgment‘ dn the Appell;lnt’s_ "breach of contract

"¢ounterclai'm,shoul‘d'be affirmed. ' '

}In its May 2, _2018 épiﬁion, this Cdurt also: revérSed summary judgmeht
entered on Frey’s breéch Of contract counterclaim. This Court reasoned és follows:
f‘Becauée bf the interrelated .nature between Frey’s breach of contract countérclaim
| and CIMC’; Breach of gpntract claim and, as Stéted above, the fact that relevant
portions of the governing documents are ambiguous, we reverse the circuit court’s
graﬁt'of summary judgment to CIMC.” (Slip Op. at 7). This ruling should be
reversed on rehearing. As discussed above, the Supreme Court in Dennis determined

that the governing documents are not ambiguous and further explained that CIMC

14



members, such as the Dennises and Frey, remain obligated for dues, fees, and other
charges until reissuance of their memberships. Thus, the summary judgment on

~ Frey’s breaeh of contract counterclaim should be affirmed.’ -

VI. The trial eourt’s award of attorney’s fees and costs to CIMC should be
affirmed.

In its May 2, 2018 opini_oh, this Coert aleo reversed the grant of attorney’s
fees ﬁo CIMC because the summary judgﬁlent on the merits was reversed in pert and
remgﬁded. O'r‘llrehearing, CIMCT requeStsA..th‘a't the trial court’s eWard. of attorney’s
fees and-ceets be reinstated and efﬁrmed. If the summary jﬁdgment on the merits 1s
Aafflirmed? the award ef attorney’s fees and costs should be affirmed as well.
CIMCrehes on prior bri‘eﬁngf oﬁ t»h‘is.is‘sﬁe.v In sum, the analysis by the trial
~court ,shoulAd'Be' >afﬁrme~d.- The goverhikng;x d'e_cumen‘;s are.properly eoﬂsfrued to -
| 'inelude the -r_ec'overyvof “alli cests~ and ekeenees” to CIMC, in‘cl_ucviingv reaeonabie
'atterﬁey’s feee, if a.legal action is commeneed by CIMC “to collect ény amount

owed” or “to enforce any liability of a member to the Club.” (R. 1476).

3 The Court’s analysis of thé negligent misrepresentation claim in its May 2, 2018

opinion is correct and should be affirmed on.rehearing. In his petition for rehearing on this issue,
Frey argues that the expulsion language as contained in Section 13.3.1 of the 2001 Rules
constitutes a representation that “members must be expelled after nonpayment.” See, Frey’s
Petition for Rehearing, p. 3. However, as discussed above and as determined by the Supreme
Court in Dennis, that expulsion provision was amended in the 2007 and 2009 Rules to be
discretionary rather than mandatory. As a result, Frey has not shown that any false representation
was made by the 2001 Rules. 'Instead, that representation was no longer in effect in the 2009-2010
time frame because the Rules had been amended in the interim.

15



Funhermorg, Frey’s argument that the governing documents do not provide for
CIMC to recover attorﬁey’s fees wés an issue raiséd for the ﬁrgt time in his Rule
59(e) motion, which was untimely. The trial court, in fact, recdgnized that “CIMC’s
authvorll-ty to collect its attorney’s fees ... was raised for the first time at the hearing
for recoﬁsiderétion.” (R. 15). Itis, hqwever, well ;éttled thall-t “a pé_r’ty éénnot for the »

first time raise an issue by way of a Rule 59(‘e)‘ m_Otiéf; that:'cduld }}%we been raised "
at trial.” -Patt'erson v. Reid, 31‘8 SC 183, 456 S.E.2d.'436; 437 (Ct. App. 1995).
Here, the issue was not even rais_éd in the Rule 5‘9(e) mot.ion .but rather for the first
time at the hearing on the Rule 59(e) motion, which is obvio_i;sly not timely. (R.

352-353).
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CONCLUSION

For the foregoing reasons, the Respondent Callawassie Island Members Club,
Inc. respectfully requests this Court to affirm the trial court's grant of summary

judgment to CIMC, including the award of attorney’s fees and costs.
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