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Guilty plea -- page 4.

No sworn testimony.
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(proceedings December 13, 2016)

(photographs marked state's Exhibit No. 1.)

MS. JORDAN: Your Honor; befbre the court is Kelvin
Eugene Cohen.

He stands before the Coﬁrt on three indictments. They
have all been true billed. We recently amended the

indictment for habitual traffic offender to change one word

| to make it correspond directly with the statute.

The habitual traffic offender causing death is under
2015-GS-42-3502; the‘fai1ure,to stop for a blue Tight

| second offense is under 2015-Gs-42-3503; and the hit and

run, leaving the scene with a death, is 2015-GS-42-3501.
He is pleading guilty today represenfed by his
attorney, Matt Shealy. The negotiated sentence between the
state and the defense 1is for 20 years suspended to ten
years and probation to follow concurrent. .
" THE COURT: You are Kelvin Eugene Cohen.
THE DEFENDANT: Yes, sir. |
THE COURT: Mr. shea]y'is'your lawyer.
THE DEFENDANT: Yes, sir. |
THE COURT: I have before me three indictments.
Indictment 2015-3501 charges you with hit and run

| involving a death.

Indictment 2015-3502 charges you with violation of the
Habitual Traffic offender Act dinvolving death.
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And 2015-3503 charges you with failing to stop when
signaled by a blue 1ight or siren or both second or
subsequent offense. -

Do you understand those charges?

THE DEFENDANT: Yes, sir.

THE COURT: Do you wish to enter pleas of guilty or
not guilty?

(Pause for defendant to confer with counse1.)'

MR. SHEALY: Your Honor, if I may have just a second.

MS. JORDAN: Your Honor, we're ready to pick a jury if
needed. I have my witnesses sitting in the courtroom and
upstairs.

THE COURT: Okay.

(Pause for defendant to confer with counsel.)

THE COURT: We don't have the jury here now. I
understood this was a guilty plea.

MS. JORDAN: Yes, sir. I did too.

MR. SHEALY: That was my understanding too, Judge,
but...

MS. JORDAN: Your Honor, he appears to have made some

Yindication that he wants to fire Mr. Shealy. Ccould we hash

that out right now?
THE COURT: We've a lot of things to hash out.
Mr. Cohen, come’ back around.

(Pause.)
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THE COURT: Mr. Cohen, Mr. Shealy represents you?
THE DEFENDANT: Yes, sir.

THE COURT: You know what you're charged with.

Hit and run resulting in death carries a potential

sentence of up to 20 years in jail; failing to stop when

| signaled to do so second or subsequent offense carries an-

additional potential sentence of up to five years in jail;
and violation of the Habitual Traffic Offender Act

resulting or involving a death carries a potential sentence

| of also 20 -- ‘excuse me -- that carries up to 20 years in

jail. Hit and run involving death carries up to 25 years
in jail.

so you could get -- if found guilty of these offenses
you can get 25 years on the hit-and-run death, 20 years on

the habitual-offender death and five years on the failing

| to stop second or subsequent offensae.

According to these documents Mr. Shealy has managed to

get the state to agree to a negotiated sentente which would - -

appear to put you in jail for a period of ten years.

Do you understand that if you don't go forward today
with a guilty plea and you come back tomorrow the jury is
going to be selected? And you won't have another .
opportunify to negotiate this sentence, because if you come
back tomorrow and we pick a jury, I'm not going along with
any agreement between the state and the -- and your lawyer.

6
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Do you understand?

You'll have a trial. And if you are convicted 1’11
decide what the sentence is. They won't have any +input in
it. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: Now, do you want to talk to Mr. Shealy
about the deal that he has gotten the state to agree to on
your behalf --

THE DEFENDANT: I would Tike to talk to you.

THE COURT: -- or do you want to go forward with the
jury trial?

THE DEFENDANT: Can I ask you a question, sir?

THE COURT: Well, sure.

THE DEFENDANT: Would the -- would the facts be
presented to you of how all of this occurred? Because I
was the victim from the beginning.

THE COURT: oOkay. So you're not guilty of anything?

THE DEFENDANT: I don't feel like I am. I am asking |
you a question here.

THE COURT: A1l right.

THE DEFENDANT: Would the facts be presented to you?
Because every time I came in front of you for a bond
reduction she don't present the facts to you. But she
presented them to Judge Couch, but she don't present them

tO' you .
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THE COURT: Okay. Wwell, I don't know what the facts
are. You see, that's what the jury is for.

In other words, if you want to plead guilty, then you
can tell me anything you want to during that process.

‘ If you don't want to plead guilty.the facts are
presented to the jury, not to me. I mean, I'11 be here, of
course. But the jury will decide what the facts are based
upon the evidence.

But what I'm trying to impress upon you is if you have
a jury trial and if a jury finds you guilty of these
charges, what they have agreed to will not be something
that I'm interested in listening to. I won't care what
their recommendations are. I'11 make the decision on the
sentence.

Right now your Tawyer and the solicitor have worked
out an agreement apparently. I assume that you were
involved in that, in those discussions. Were you?

THE DEFENDANT: Yes, sir.

THE COURT: oOkay. So they've worked out an agreement,
and it's a negotiated agreement.

So either I have to go along with it or I just refuse
to take your guilty plea. But if I do take your guilty
plea, then I have to go along with their agreement.

However, if you don't want to plead guilty and you

want to have a jury trial, you have every right to do so.
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And the jury will be here in the morning. And if you want
to have a jury trial, we'll have a jury trial, but just
understand if we do have a jury trial and if you are
convicted their agreement is gone. There is ndragreement
as far as the sentence goes. Do I make myself clear?

THE DEFENDANT: Yes, sir.

THE COURT: oOkay. Do you want to talk to Mr. Shealy
some more?

THE DEFENDANT: I want to talk to my family. I'11 Tet
my family decide what they want me to do.

THE COURT: Wwell, you can talk to your family about
it, I guess, but you understand they can't make that
decision because they don't suffer the consequence of it.

THE DEFENDANT: It's -- it's different when you're not
doing the time by yourself, Your Honor.

THE COURT: Well, they're not going to be doing any
time with you.

THE DEFENDANT: <Can I ask my family about it?

THE COURT: Have the family -- has his family been -in
on these discussions?

MR. SHEALY: I have spoken with them, Your Honor. I
spoke to them at length. They --

THE COURT: well, here's the situation, Mr. Cohen.

You're in custody, and I don't have control over that
custody situation. If the officers are willing for you and
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Mr. Shealy and your family to talk, then that suits me
fine. But you're not in my custody, and so I don't control
that situation.

what have y'all been doing about that?

MR. SHEALY: I was talking to them, basically.

THE COURT: I know.

MR. SHEALY: Then as to -- I can ask officer Lindley
if he'11l Tet them.

THE COURT: What do y'all ordinarily do?

THE OFF];CER: That will be fine.

THE COURT: I mean, it’s your -- I mean, it's in your
discretion, you know, so I will Teave that up to y'all.

You can talk to the -- to the officers and see what
they can agree to. But, anyway, I'm happy for you to talk
to your family. But you have got to make the decision, as
I say, because, you know, they're going to leave here today
and they'll leave here tomorrow too if they come tomorrow.

okay. Al1l right. We'll take a short break and Tet
you talk to Mr. shealy some more.

MS. JORDAN: Thank you, Your Honor.

(whereupon, a recess was taken.)

THE COURT: A1l right, Mr. Cohen.

we're back here on Kelvin Eugene Cohen. Have 90u had
plenty of time now to talk with your family and Mr. Shealy

about your decision?

10
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THE DEFENDANT: Yes, sir.

THE COURT: And what did you decide to do?

THE DEFENDANT: Alford plea.

THE COURT: A1l right. well, you understand that's a
guilty plea. It just means you're not admitting the facts -
as stated necessarily by the prosecutor. But if I accept
your plea, even though you -- even though you deny the
facts or even though you have a defense that you give up,
that you allow me to sentence you just as if you had
admitted your guilt or just as if a jury had found you
guilty. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: A1l right. Indictment 2015-3501 charges.
you with hit and run involving a death, which, as I have
stated earlier, carries up to 25 years in jail and a fine
of $25,000.

Did Mr. shealy go over that indictment with you and
explain to you what the state has to prove before you can
be found guilty of it?

| THE DEFENDANT: I'm really not sure.

THE COURT: Sir?

(Pause for defendant to confer with counsel.)

THE. DEFENDANT: Yes, sir.

THE COURT: Well, do you understand what that is? The
state claims on Jjune the 6th of 2015 you did wilfully and

11
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unlawfully violate a certain statutory provision, that you
were a driver of a vehicle that was involved in an accident
which resulted in a death to Quincy Campbell and that you
Teft the scene of that accident and failed to stop at the
scene as you were required to do.

THE DEFENDANT: Yes, sir.

THE COURT: And Mr. shealy has explained that to you?

THE DEFENDANT: Yes, sir.

THE COURT: And has he explained to you that if you
are found guilty of that that you could receive a sentence
of 25 years in jail?

THE DEFENDANT: Yes, sir.

THE COURT: And did you tell him everything you know
about the facts that relate to that charge? '

THE DEFENDANT: Me? ’

THE COURT: Did you tell your Tawyer everythjng you
know about these allegations that they make against you?

THE DEFENDANT: Yes, sir. )

THE COURT: And after y'all discussed it did you
determine whether or not you had a defense to that charge?
And a defense would be some reason why you should not be
found guilty of it.

THE DEFENDANT: Yes, sir.

THE COURT: Do you have a defense to it?

THE DEFENDANT: Yes, sir.

12
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THE COURT: Do you understand that when you plead
guilty you give up your right to assert that defense?

THE DEFENDANT: Yes, sir.

THE COURT: Is that what you want to do?

THE DEFENDANT: Yes, sir.

THE COURT: All right. 1Indictment 2015-3502 charges
you with violation of the Habitual Traffic offender Act.

The state alleges on June the 8th of 2015 you drove a
motor vehicle after you had been declared to be an habitual
offender and that you violated some other statutory
provision or duty imposed upon you by law and it resulted
in the death of Quincy Campbell.

violation of the Habitual Traffic offender Act which
results in a death to someone also carries a potential
sentence of up to 20 years in jail and a fine of $10,000.

Did Mr. Shealy explain that charge to you?

THE DEFENbANT:- Yes, sir.

THE COURT: Do you understand it?

THE DEFENDANT: Yes, sir.

THE COURT: Did you tell him everything you know about
the allegations made against you in that indictment?

THE DEFENDANT: Yes, sir.

THE COURT: Did y'all discuss whether or not you had a
defense to that charge? '

THE DEFENDANT: Yes, sir.

13
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THE COURT: Do you?

THE DEFENDANT: I really don't know on that one, sir.

THE COURT: You're not- sure on that one. ‘

THE DEFENDANT: . I am habitual offender.

THE COURT: A1l right. And -~ and you were driving a
vehicle in violation of the Habitual offender Act?

THE DEFENDANT: Yes, sir.

THE COURT: And it did end up resulting in a death to
someone? ‘

THE DEFENDANT: = Yes, sir.

THE COURT: 1In other words, the use of the vehicle.

THE DEFENDANT: Yes, sir. o

THE COURT: Do you know of .any defense he has to that,
Mr. Shealy? | '

MR. SHEALY: No, Your Honor, I don't.

THE COURT: -All right. So you're going to plead
guilty to that charge?

THE DEFENDANT: Yes, sir.

THE COURT: A1l right. And Indictment 2015-3503

.chargeS‘ydu with. failing io stob when signaled to do so by

a law enforcement officer using a blue Tight or siren.
Did Mr. Shealy exb]ajn to you what -- what has to be
established in order for you to be found guilty of that
cHarge?
THE DEFENDANT: Yes, sir.

14 ‘
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THE COURT: Do you understand it?

THE DEFENDANT: Yes, sir.

THE COURT: Did you -- and did he tell you you could
receive up to five years in jail for that?

' THE DEFENDANT: Yes, sir.

THE COURT: And did you tell him everything you know
about the facts that relate to that charge? ‘

THE DEFENDANT: Yes, sir.

THE COURT: Did y'all determine whether or not you had
a defense to it? |

THE DEFENDANT: Don't, sir.’

THE COURT: You do not?

THE DEFENDANT:  No, sir.

THE COURT: So, and you want plead guilty to it?

THE DEFENDANT: Yes, sir. _ :

THE COURT: Al1 right. Did Mr. shealy explain to you
each of the constitutional rights that you have that you
have to give up 1f"yoh want to plead guilty to a charge?

THE DEFENDANT: Yes, sir.

THE COURT: Did he explain to you that you haveffhe
right to remain silent?

THE DEFENDANT: Yes, sir.

THE COURT: Did he explain to you that you have a
right to confront and to examine any witness in court that

would offer evidence against you?

15
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THE DEFENDANT: Yes, sir. .

THE COURT: Did he explain to you that you have a
right to have a jury trial and for a jury to decide whethér
or not you're guilty of any crime the state claims you
commi tted? |

THE DEFENDANT: Yes, sir.

THE COURT: And did he go. over those rights with you
in detail?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand them?

THE DEFENDANT: Yes, sir.

THE COURT: And understanding those rights, do you
wish to give them up in order to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Has anybody promised you anything that
caused you to make that decision? '

THE DEFENDANT: No, sir.

THE COURT: Wwell, they did agree to a negotiated
sentence, did they not?

THE DEFENDANT: Yes, sir. .

THE COURT: Would you have pled guilty if‘they had not
agreed to that or made that agreement? -

THE DEFENDANT: No, sir.

THE COURT: All right. So that's something they

promised you that induced your decision to plead guilty,

16
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true?

THE DEFENDANT: Yes, sir.

THE COURT: And what did they promise you? what did
you understand the agreement was?

THE DEFENDANT: Zero to 20 suspended to ten, probation
following.

THE COURT: Twenty suspended to ten followed by
probation?

THE DEFENDANT: Yes, sir.

THE COURT: And that would be on the hit-and-run
indictment and on the habitual-offender indictment? And
then a 5-year concurrent sentence on the failure-to-stop
indictmeﬁt?

THE DEFENDANT: Yes, sir.

THE COURT: oOther than that have you been promised
anything?

THE DEFENDANT: No, sir.

THE COURT: Has anybody threatened you?

THE DEFENDANT: No, sir.

THE COURT: Has anybody coerced you?

THE DEFENDANT: No, sir.

THE COURT: Has anybody forced you?

THE DEFENDANT: No, sir.

THE COURT: Has anybody pressured you in any way that

resulted in your decision to plead guilty to these charges?

17
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THE DEFENDANT: No, sir.
THE COURT: Are you pleading guilty freely and

voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: It was your decision?

THE DEFENDANT: Yes, sir.

THE COURT: You're satisfied with it?

THE DEFENDANT: Yes, sir.

THE COURT: You're 31 years old. -

THE DEFENDANT: Yes, sir.

THE COURT: How far did you go in school?

THE DEFENDANT: Tenth grade, sir. I'm currently now

in the G.E.D. program at the county, and I have work keys.

that.

arrai

THE. COURT: . A1l right. And how long have you been in

1 the county?

THE DEFENDANT: Right at 17 months or something 1ike

THE COURT: Since you were arrested on these charges?
MR. SHEALY: Since he was arraigned. He was

gned, Your Honor -- |

THE DEFENDANT: August 6th of last year.

MR. SHEALY: -- August of -- August the 6th of 2015.
THE COURT: And you've been 1in custody since that day?
THE DEFENDANT: Yes, sir.

THE COURT: Are you married?

18
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THE DEFENDANT: Engaged.

THE COURT: Wwho are you engaged to?

THE DEFENDANT: Cynthia Lynch.

THE COURT: How long have y'all been engaged?

THE DEFENDANT: Like right at two years now.

“THE COURT: Two years. When is the wedding date?

THE DEFENDANT: I guess when I get out of jail now.

THE COURT: Wwell, I know, but before you went to jail
did y'all have a wedding date?

THE DEFENDANT: No. We was still planning it, sir.

THE COURT: You were still planning it. Do you have
children? |

THE DEFENDANT: I have a step-daughter.

THE COURT: A1l right. what kind of work have you
done?

THE DEFENDANT: I was doing janitorial work.

THE COURT: For who?

THE DEFENDANT: Jana King.

THE COURT: And have you ever been treated for any
type of substance abuse or addiction?

THE DEFENDANT: No, sir.

THE COURT: Do 90u suffer from an addiction to any
type of drug?

THE DEFENDANT: No, sir.

THE COURT: Have you ever been treated for any type of

19
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| mental i11ness or emotional disturbance?

THE DEFENDANT: When I was younger.

THE COURT: What were you treated for?

THE DEFENDANT: I really don't remember, sir. My
mother had me go to mental health.

THE 'COURT: Spartanburg Area Mental Health?

THE DEFENDANT: Yes, sir.

THE COURT: And what kind of treatment did they
provide?

THE DEFENDANT: I really don't remember.

THE COURT: You don‘t remember?

THE DEFENDANT: That's been some years ago.

THE COURT: A1l right. well, have you had any
difficulty with that condition in recent history?

THE DEFENDANT: No, sir.

THE COURT: oOkay. The solicitor is going to tell me
about the facts that relate to each of the charges. You
Tisten to what she tells me, because when she's through I'm
going to ask you if you agree or disagree with her version.
Okay?

THE DEFENDANT: Yes, sir.

MS. JORDAN: Thank you, Your Honor.

Before I forget, I'm going to put on the record the
defendant had been previously declared an habitual traffic

offender by the department of motor vehicles for a period

20
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of April the 21st of 2011 through 2016.

THE COURT: Do you agree?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

MS. JORDAN: Your Honor, this all occurred here in
Spartanburg County on June the 8th of 2015.

The defendant was driving a -- I'11 step back a moment
there. The victim in this case, Quincy Campbell, was the
driver of a white Cadillac. Also seated in that vehicle
was Nathaniel smith who is-prgSent in the courtroom today
and Ricco Burris. Ricco Burris is at the county detention
cénter awaiting trial on charges connected to this and to
other new charges.

Your Honor, those three individuals -- two of those
individuals, along with Mr. Nathaniel smith being present
there, robbed Kelvin Cohen. of drugs and money. That |
dccurred here in Spartanburg County.

They made him strip down according to the informatjon
that we received to his underwear. The three of them get
into the white Cadillac and leave.

Your Honor, this defendant, angry at what just
happened to him, gets inside of his Ford 500 and starts to
follow them.

As the court already knows, he's an habitual traffic

offender and is not allowed to drive on the state -- on the

21
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roads here in South Carolina, or I guess anywhere.

THE COURT: A1l right. Just a minute.

Is she correct so far?

THE DEFENDANT: Mostly. I wasn't angry. I just was
trying to get the tag number, sir.

THE COURT: Okay. Other than -- other than not being
angry, is what she told me accurate?

THE DEFENDANT: Yes, sir. ‘

THE COURT: Al1 right. Ms. Jordan.

MS. JORDAN: Thank you, Your Honor.

He begins to follow them and to pursue them. Your
Honor, this chase comes down Asheville Highway with him
behind them. |

They get onto Hearon Circle at which point James

Butler who was present here in the courtroom earlier is

| just on the middle of a break from his second-shift job and

is getting onto Business 85 from Asheville Highway when he
hears shots and is passed by the white car and the Ford 500
dr"i\(cl-':n by this defendant.

Their -- the estimated speed, I believe, of the

Cadillac is around 94 miles per hour. This -- there are

shots being fired from the white Cadillac back towards the
defendant's car. The defendant is ramming the back of the
white Cadillac.

And if I may approach with State's Exhibit No. 1, the

22
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first two photographs are photos from the Ford 500 showing
damage to the front from the impact of Mr. Cohen hitting
the white Cadillac. The white cadillac is the last picture
in that group, and it shows where it ended up.

He's hitting them right after the Hearon Circle exit
onto Business 85 heading towards New Cut Road. He hits the
white cadillac. He goes off into the grassy median and
hits the Tittle barrier wires that are there and bounces
back onto Business 85 and continues down.

THE COURT: A1l right. Hold on.

You've heard what she said.

THE DEFENDANT: Yes, sir.

THE COURT: Do you agree or disagree?

THE DEFENDANT: Agree.

THE COURT: A1l right.

MS. JORDAN: The white Cadillac, once he hits it, goes
flying off and careening to the right. It goes off
Business 85, across the grassy area, underneath the fence
between the frontage road and 85, over Buffington Road --
or I call it the frontage road -- onto the property where
Burke Foods is located, barely misses a pole and slams ‘into
a tree in a kudzu area. That's the picture the Court has
of the back of state's Exhibit No. 1 that 1'd Tike to admit
into the record.

Your Honor, at the same time that he is correcting

23
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from where he has gone off the road -- Brad James is a
deputy with the spartanburg county Sheriff's Department, is
coming the opposite way on Business 85. He never sees the
white vehicle. He just seems Mr. Cohen driving and thinks
that he's encountered an impaired driver. -

He turns around, gets back -- gets up to New Cut Road
where the defendant has exited Business 85 and starts to
follow him at that point.

He activates his blue lights and sirens and gets
behind him. This -- at this point in time Mr. Cohen
doesn't stop. He didn't stop after the white Cadillac went
off the side of the road. He doesn't stop when Brad James
gets behind him at New Cut Road and activates his Tights
and sirens. “

He goes for 5.6 miles, a 1ittle over five minutes.
Certain times the épeed is in excess of 70 miles per hour.
He basically goes from New Cut Road to Newman, and then
from Newman to Sibley Street, to Hayne Street, Seminole
prive, Center Street, Lassiter..

He does kind of Tike a Toop around back to Sibley,
gets back onto New Cut Road or gets back onto Howard
Street.

At one point in time he is coming up to vCOM Where
College Street and Howard Street intersect. He goes off
the road, jumps the curb, hits part of a tree right there
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at vcoM and then gets back onto the road and keeps
traveling.

He eventually ends up back on Howard Street heading
towards the sheriff's department.

THE COURT: Stop right there.

Is she right so far?

THE DEFENDANT: Yes, sir.

'THE COURT: oOkay.

MS. JORDAN: Your Honor, his car, due to the damage
from the impact with the white Cadillac or the'impact from
the guardrail or the impact from the tree, starts to run -
hot. _

And you can see it smoking in Deputy James' +in-car
video. And eventually he basically just runs out of steam
at the U.P.S. on Howard Street. At the U.P.S. on Howard
Street he 1is taken into custody by multiple officers who at
that point have joined in the chase.

Quincy Campbell died on the scene. We -- we do -- Dr.
wren, I believe, would have testified that it would have
been an immediate death.

Your Honor, the injuries that he suffered were blunt
trauma with lacerations and abrasions to the head and body.
He had a fracture of his vertebra at T4 that extended to
the spinal column and bilateral rib fractures.

THE COURT: Do you agree?
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THE DEFENDANT: Yes, sir.

THE COURT: okKay.

MS. JORDAN: Your Honor, all that occurred here 1in
Spartapburg County.

The defendant has a prior, in fact, two prior failure
to stops. That wqu]d make this one a second, or I guess
second is the highest Tevel that you can have. And I
believe I've hit all of the elements of the crimes.

THE COURT: oOkay. You've heard what she told me. You
said-you agree with it. Do you still want to plead guilty

| as you've indicated?

THE DEFENDANT: Yes, sir.

THE COURT:. A1l right. 1I'11 accept your pleas and
hear from you and Mr. shealy. |

MR. SHEALY: Thank you, Youﬁ Honor.

As you've heard, my client is 31 years old. He does
have a step-daughter. His step—daughter was dating
Nathaniel smith in this particular case.

My client wishes that I emphasize the fact that he was
robbed in the -- the front of their mobile home, and he was |
endeavofing -- he actually says iﬁ his audio statement that
when he got behind them he figured that they would get
pulled over on Asheville Highway, but, ultimately, they
weren't, unfortunately. |

He tells me ‘they had taken his phones and he couldn’t
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call 9-1-1. I believe some other people did, ultimately,
call 9-1-1.

So he was following them. Again, they did start
shooting behind their vehicle at Mr. Cohen. Mr. smith
admits that they were all shooting at my client. There are
a number of bullet holes actually in the back of the
Ccadillac, because while they were shooting at my client
they were apparently not too good at it, so they were
shooting their own vehicle.

The impact wasn't a very high rate of speed. Again,
that wasn't -~ my client wasn't driving their car. They
were never being away from my client. And when he was
being shot at he did hit thenm.

Now, it would have been our contention that that's
fairly accidental. I mean, he was hunched over behind,
but, ultimately, I'm not entirely sure if that fixes the
problem of this death having occurred and the accident
occurring while he was declared an habitual traffic
offender.

As for the 1eév1ng the scene with a death, I think we
did have a defense to that. If they're shooting at you, I
don't think you're required to stop and render aid. He's
waiving that defense in order to plead guilty.

Hit and run is a difficult-to-get-your-head-around
apparently statute. It doesn't require that you stop and
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talk to the police. It requires that you stop and render
aid to the person who is attending the vehicle, as well as
report certain information to the person who is attending
the vehicle.

Again, if the people attending the vehicle are
shooting at you, I don't think that you're necessarily
guilty of that.

Having said that, again, he was charged with habitual
traffic offender. He's receiving a fairly substantial
benefit in this negotiated .plea, so he has chosen to take
that, to accept that rather substantial benefit.

There are also some 1ssdes as to the way that the
car -- there's some questions as to why the car didn't
brake, although I believe that might would have been
explained by Dr. Wren saying there was an immediate death
and so the driver wouldn't have been able to brake. But
that would have been one of my client's contentions.

There would also have been some contentions about

| whether Mr. campbell had been actually shot in the back,

because Mr. Burris appears to have been shot during this
car accident. And my client would have -- we would have
strenuously argued that that was an alternative cause of
death. I don't think that Dr. wren would have agreed,

obviously, but that would have been one of our arguments.

But, again, he's waiving these arguments and stands
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before the Court to plead guilty under North Carolina vs.
Alford.

Judge, he has been in jail now for right at 17 months.
I've explained to him that I think he'll get credit for
that time. That's generally the way the statute says he
gets credit for that time, generally.

He also has two days in on the underlying charges. He
was initially charged with habitual traffic offender and
failure to stop for a blue light. He made a $28,000 bond.
There were some other charges -- carjacking -- that are, I
believe, being nolle prossed. There simply wasn't a
carjacking.

The person who owned the vehicle my client was 1in
initially reported it as a carjacking, but, ultimately, I
think we would have been able to prove comprehensively that
my client had permission to use that vehicle or, well, my
client's friend had permission to -- had dominion and
control over the vehicle and allowed my client to use it
for this particular purpose.

So, Judge, we would ask that you impose the negotiated
sentence 1in this case. As you've heard, Ms. Lynch is his
fiancé. she's dn the courtroom. His father was here
earlier. He is not here right now. But I have spoken with
him about this deal earlier.

so, Judge, we would ask that you impose the negotiated
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sentence. Thank you.

THE COURT: Al1 right. Mr. cohen, anything you want
to add to what your lawyer has told me?

THE DEFENDANT: I wasn't trying to kiT1l nobody. I was
just trying to get the tag number. That's -it.

I apologize to the family and to the Court on my
behalf. I really didn't feel 1ike I was really trying to
do anything to hurt anybody. I was just trying to do the
right thing and get the tag number. That's it.

THE COURT: All right. On Indictment- 2015-3502,
that's the indictment for violation of the Habitual Traffic
offender Act resulting or involving a death, Sentence of
the Court is you be confined to the Department of
Corrections for a period of 20 years.

Suspended upon the service of ten. Probation for
five. Credit for any time he's entitled to pursuant to
24-13-40.

Indictment 2015-3501, hit and run, ten years
concurrent. Credit for jail time.

Indictment 2015-3503, failing to stop, five years
concurrent. Credit for jail time.

MS. JORDAN:. Thank you, Your Honor.

END OF REQUESTED TRANSCRIPT OF RECORD
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CERTIFICATE

I, the undersigned Linda D. Moffitt, official Court
Reporter for the Seventh Judicial Circuit of the State of
south carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of Record of all the
proceedings had and evidence intrqduced in the trial of the
captioned cause, relative to appeal, in the Court of General
Sessions for Spartanburg County, South Carclina, on the 13th
day of December 2016.

I do further certify that I am neither of kin, counsel

nor <interest to any party hereto.

November 25, 2017

Linda D. Moffitt
Circuit Court Reporter
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STATE OF SOUTH CAROLINA )
), (N THE COURT OF COMMON PLEAS
COUNTY OF SPAKTAN BUR& )
)
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Full name and prison number (if any) of Applicant, )
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State of South Carolina | ), POST-CONVICTION RELIEF
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1fthe application is takenin_forma pauperis, it shall include an affidavit (attached at the back of
the form) seiting forth information which establishes that applicant will be unable to pay the fres and costs

of the proceedings. When the application is completed,the origipal shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG . SEVENTH JUDICIAL CIRCUIT
Kelvin Eugene Cohen, #314256, 2017-CP-42-4118

Applicant,

RETURN AND PARTIAL
v. MOTION TO DISMISS

State of South Carolina,

Respondent.

Respondent, making its Return to the application for Post-Conviction Relief ("PCR") filed on

November 7, 2017, would respectfully show this Court:
L

Applicant is presently incarcerated pursuant to orders of commitment of the Spartanburg
County Cletk of Court. In August 2015, the Spartanburg County Grand Jury indicted Applicant for
hit and run causing death (2015-GS-42-3501), habitual traffic offender (“HTO") causing death
(2015-GS-42-3502)', and failure to stop motor vehicle when signaled by officer (2015-GS-42-3503).
The charges resulted from an incident on June 8, 2015, in which Applicant was robbed of drugs and
money by two men, Campbell and Burris. As the men fled in a white Cadillac, Applicant chased
them in a Ford 500. A bystander witnessed the Cadillac being chased at around 94 miles per hour
and shots being fired from the Cadillac back toward Applicant’s vehicle as Applicant’s is ramming
his vehicleinto the back of the Cadillac. Applicant’s vehicle hit the Cadillac causing it to careen off
the road and slam into a tree. Campbell died on the scene.

A law enforcement officer saw Applicant’s vehicle as Applicant tried to regain control of his

1 He was later re-indicted for the same offense in December 2015.
1of7
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vehicle and believed the vehicle was being operated by an impaired driver. The officer activated his
blue lights and sirens in order to stop Applicﬁnt’s vehicle, however, Applicant did not stop for 5.6
miles, traveling in excess of 70 miles per hour at times. The ofﬁcer’.;; in-dash camera recorded the
chase. After the collision with the Cadillac, a guardrail, and a tree, Ap;ilicant’s vehicle broke down
and officers took him into custody. (Tr. pp. 21-25),

Matthew W. Shealy, Esquire, represented Applicant. Assistant Solicitor Jennifer A.J. Jordan
represented the State. On December 13, 2016, Applicant pled guilty as indicted to HTO and failure
to stop and pled nolo contendere pursuant to N.C. v. Alford to the hit and run charge before the
Honorable J. Derham Cole. Pursuant to a negotiation between Applicant and the State, Judge Cole - |
sentenced Applicant to imprisonment for concurrent terms of ten years for the hit and run, twenty
years suspended upon the service of ten years and five years’ probation for HTO and five years for
failure to stop. Applicant did not appeai his convictions or sentences.

Attached to this Return are the records of the Spartanburg County Clerk of Court regarding
the subject convictions, Applicant's records from the South Carolina Department of Corrections, the
plea transcript, and the application, Respondent reserves the right to amend this Return upon receipt
of any relevant materials.

II.

In his application for post-conviction relief, Applicant alleges that he is being held in
custody unlawfully for the following reasons:

L. Ineffective Assistance of Counsel

a. Counsel “failed to enforce the whole “negotiated” promised plea
agreement for all charges to be non-violent and 65%, which I had
detrimentally relied on all charges being non-violent and 65%.”

b. “Counsel further failed to properly research and investigate facts,
the laws surrounding the State’s case.”

20f7
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C. Counsel failed to “hire his own Dr. to review the med. reports per

17-3-50 or 17-27-60.”
2. Involuntary guilty plea

a “My plea was not voluntarily nor intelligently made, due to my

- agreements. Thus, I should be allowed to enforce the whole negotiated
promised plea agreement and or allowed to depart from the alleged
truth of my statements I made during my plea because I would nhot
have pled if it was not for counsel’s ... unprofessional errors.”

118

Respondent submits Applicant’s allegations of ineffective assistance of courisel are without

merit. In a PCR action, Applicant bears the burden of proving the allegations in his application.

Butler v. State, 286 S..C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective

assistance of counsel as a ground for relief, Applicant must prove that “counsel's conduct so

| undermined the proper functioning of the adversarial process that [it] cannot be relied upon as having

- produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442, 334

" S.E.2d at 814.

_Inevaluating allegations of ineffective assistance of counsel, the reviewing court applies the

: two-pronged test outlined in trickland v. Washington, 466 U.S. 668. First, Applicant must prox;e

: that counsel’s perfonnance was deﬁclent Id.; Cherryv. State, 300 S.C. 115, 117, 386 S. E 2d 624,

625 (1989). Under this prong, the court measures an attomey s performance by its “reasonableness-

under prevalhng professmnal norms.’ Cheg;z,» 300 S.C. at 117, 386 S.E.2d at 625 (quoting

tnckland 466 U.S. at 690). The proper measure of performance is whether the attorney prov1ded

representatlon within the range of competence required in cnmmal cases. Butler, 286 S.C, at 442,

334 S E. 2d at 814, “Counsel is strongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland 466

U.S. at 690). The Applicant must overcome this presumption to receive relief. Cherry, 300 S.C. at
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118, 386 S.E.2d at 625. Second, counsel's deficient performance must have prejudiced the Applicant
such that “there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guifty plea counsel, Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pleaded guilty and would have insisted on going to trial.
Hill v. Lockhart, 47;1 U.S. 52 (1985).

Respondent submits Applicant can satisfy neither requirement of the Strickland test.
Howev&, the allegation of ineffective assistanclel of counsel may raise a question. of fact that is not

conclusively refuted by the record. Accordingly, Reépondent requests an evidentiary hearing to fully

resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Iv.

Applicant also asserts his plea was involuntary. In PCR cases, an applicant asserting a
constitutional violation must frame ﬂ1§ issue as one of ineffective assistance of counsel. Al-Shabazz
v. State, 338 S.C. 354, 363-64,‘527 S.E.2d 742, 747 (2000) (citations omitted). An applicant who
pleads guilty on the advice of counsel may collaterally attack th; plea only by showing (1) counsel
was ineffective and (2) there is a reasonable probability that but for counsel's errors, the defendant
Would not have pled guilty and would have insisted on going to trial. Roscoev. State, 345 S.C. 16,
20, 546 S.E.2d 417, 419 (2001). An applicant alleging his guilty plea was induced by ineffective
assistance of counsel must prove counsel's advice was not “within the competence demanded 6f
attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. 52, 56 (1985). Further, “[t]hat a guilty pléa
must be intelligently made is not a requirement that all advice offered by the defendant's lawyer

withstand retrospective examination in a post-conviction hearing.” McMann v. Richardson, 397 U.S.

4 of 7



759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . . . depends e;s an initial matter,
not on whether a court would retrospectively consider counsel's advice to be right or wrong, but on
whether that advice was within the range of competence demanded of attorneys in criminal cases.”
Id. at 771. .

The record must establish the defendant had a full understanding of the consequences of his
plea and the charges against him. Dalton v, State, 376 5.C. 130, 138, 654 8.E.2d 870, 874 (Ct. App.
2007) (citing.qu'g v. Alabama, 395 U.S. 238, 242 (1969)). A defendant's knowing and voluntary
waiver of statutory or constitutional rights must be established by a complete record, and “may be
accomplished by colloquy between the court and defendant, between the court and defendant'
‘counsel, or both.” Roddy v. State, 339.8.C. 29, 34 528 8.E.2d 418, 421 (2000) (cltmg State v. Ray,
310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)) Further, "[a] guilty plea is a solemn, Judlcdal

~

admission of the truth of the charg&n” against the apphcant thus, a criminal inmate's right to contest

the validity of such a pleais usunlly, but not invariably, foreclosed Dalton, at 137—-38 654S.E2dat -

874 (citing BIacldedg e V. Alhsqn, 431 U.S. 63 (1977)). Therefore, admissions “made durmg‘a guilty
plea s}xould be considered conclusive -unl-ess [an applicant] préents valid reasons why he should be
-ailowed to depart from the truth of his statements.” 1d. (citing Crawford v. United States, 519 F.Z&
347 (4th Cir. 1975); E dmonds V. @ s, 546 F.2d 566 (4th Cir. 1976)) “In considering an allegation
on PCR that a guilty plea was based on inaccurate advice of counsel, the transcnpt of the guilty plea

hearing w1ll be considered to determme whether any possible error by counsel was cured by the

information conveyed at the plea hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v. State »

326 8.C. 158, 165, 485 S.E.2d 367, 370 (1997)).

Respondent submits the record fully supports the knowing and voluntary nature of

50f7
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Applicant’s plea. However, allegations regarding the voluntariness of the plea may raise a question
of fact that is not conclusively refuted by the record. Accordingly, Respondent requests- an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 8.C. 264, 305 S.E.2d 247

 (1983).

A
Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. Any
claims not specifically laid out in this PCR application or in amendments will be opposed by the

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of Laws

and Rule 71.1 6f the Soiith Carolina Rules of Civil Procedure. See also Rules. 15(a), SCRCP. All

| claims should be made well iti advance of the evidentiary hearing. If Applicant has is represented bj

an attorney, the attorey, and not Applicant, is the 'only individual authorized to file amendments to

this application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing:

- Respondent reserves the right to requiest that ‘any amendments withheld until the last minute be

stricken beéause of undue prejudice to Respondent. See Rule 15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
i"ormal discovery processes to issue subpoenas or otherwise obtain discovery materials unless granted
leave from the Court upon a showing of good éause. Furthermore, Respondent rctjuests that all
potential exhibits, witr;esses, ana méteria_ls used to produce potential expert witness t&stimony be

provided to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to

- request a continuance arid oppose witness testimony and exhibits that are withheld until the last

minute resulting in undue prejudice to Respondent.

60f7
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VL
Respondent therefore requests that this Court convene an evidentiary hearing on the
allegations of ineffective assistance of counsel and involuntary guilty plea. As to all other allegations,
Respondent moves for summary dismissal pursuant to § 17-27-70 of the South Carolina Cede of
Laws on the basis that there is no genuine issue of material fact which would necessitate an
evidentiary héaring and that those allegations should be dismissed as a matter of law.
VIL
Each and every allegation contained within the application not expressly admitted, qualified,
or explained in this Return is hereby denied. ‘
VIIL
WHEREFORE, Respondent requests tﬁar an evidentiary hearing be held on the claims of
ineffective assistance of counsel and involuntary guilty plea.
Respectfully submitted,

~ ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

VALERIE GARCIA GIOVANOLI
Assistan Atthey Gegferal  «

By: 9 .
ATTORNEYS FOR RESPONDENT
January 11,2018 Office of the Attorney General
’ Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SQUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
)
) 2017-CP-42-4118
KELVIN EUGENE COHEN, #314256, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. 1 am an employee of the Respondent in the above-captioned action.
2, Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Susannah Conyers Ross, Esquire
Ross & Enderlin, PA

330 East Coffee Strect
Greenville, South Carolina 29601

DATED this the 11th day of January, 2018.

Lin,dééy McCoy, Legdal Assistant O
For Respondent
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STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS

) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) CASE NO.: 2017-CP-42-4118
KELVIN EUGENE COHEN

)
)
vs. ) TRANSCRIPT OF RECORD
: )
STATE OF SOUTH CAROLINA )

FEBRUARY 22, 2018 _
SPARTANBURG, SOUTH CAROLINA

BEFORE THE HONORABLE MICHAEL G. NETTLES

APPEARANCES:

VALERIE GIOVANOLI, ASSISTANT ATTORNEY GENERAL
COLUMBIA, SOUTH CAROLINA

ATTORNEY FOR THE STATE
SUSANNAH C. ROSS, ESQUIRE
SPARTANBURG, SOUTH CAROLINA

ATTORNEY FOR THE APPLICANT

SHIRLEY BROOM
16™ Circuit Court Reporter

53



54

WITNESSES:

Kelvin Cohen
By Ms. Ross
By Ms. Giovanoli

Matthew Shealy
By Ms. Giovanoli
By Ms. Ross
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DIRECT CROSS
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16
18
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MS. GIOVANOLI - May it please the Court.

THE COURT - fes, ma'am.

MS. GIOVANOLI‘— Kelvin Cohen vs. The State of
South Carolina, Docket ﬁUmber 2017-CP-42-4118. We're
before the Court on én appiication for post—coﬁviétion :
relief filed November 7th, 2017. In Auéust of 2015
applicant was indicted for hit and run causing death,

/ .
habitual traffic offender causing death and a failure to

‘stop the motor vehicle when signaled by an officer.

Charges resulted from an incident on June 8th, 2015 in
which applicant was robbed of drugs and money by two men,
Campbell and Burris kphgnetic). As the men fled in a white
Cadillac¢, applicant chased'them in four or five hundred
(sic)}. Bystander witnessed the Cadillac being chased at
around 94 miles per hour and shots being fired from the
Cadillaé back toward applicant's vehicle as applicant waé
¥amming‘hislvehicle into the baék of Cadillac. Applicant's
vehiclé hit the Cédillac causing it to careen off the road
and slam into a tree.A{Campbell, onelof the passengers,
died on the scene. Law enforcement officers saw
applicant's vehicle as applicant tried to regain contrél of
his vehicle, and they believed the vehicle was being
operated by an impaired driver, so the officer activated
his blue-lights and sirens in order to stop abplicant‘s

vehicle, however, applicant did not stop for about




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

approximately six miles traveling in excess of 70 miles per
hour at times. The officer's in-dash camera recorded the
chase. After the collision with the Cadillac, the guard
rail and a tree, applicant's vehicle broke down and
éfficers took him into custody. Matt Shealy represented
him, and on December 13th, 2016, he pled guilty as indicted
to the habitual traffic offender and failure to stop, and
he pled no contest pursuant to North Carolina v. Alford to
the hit and run charge before The Honorable J. Derham Cole.
Pursuant to a négotiated -- a negotiated sentence between
applicant and The State, Judge Cole sentenced applicant to
imprisonment for current terms of ten years for the hit and
run, 20 years suspended upon the service of ten years and
five years probation for the HTO and five years for the
failure to stop, all to run concurrent. Applicant did not
appeal his convictions or his sentences. He did file a PCR
application alleging ineffective assisﬁance of coﬁnsel,
specifically, that -- well, I'll actually let Ms. Ross
delineate those allegations.

THE COURT - Let's‘do that. Yes.

MS. ROSS - Judge, his allegations, as I
understand them, were failing to investigate, prepare for
trial or get a doctor testimony about the cause of death
for one of the victims, and that he was misadvised that the

charges were parolable; they're, in fact, non-parolable,
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non-violent offenses, which is confusing. Again, it's the
-- he's assuming that violent means 85 pércent and non-
violent means 65 percent, when, in fact, violent/non-
violent does not affect parole eligibility like that. It's
controlled by another statute. That's -- that's his
arqument, that the plea was not knowingly and voluntarily
made.

THE COURT - What is your understanding of the law
in regard to whether or not you —-- there was an obligation
on behalf of the defense lawyer to advise them with regard
to parolability?

MS. ROSS - I understand ---

THE COURT -~ Because the law —-— because the law at
one time was such that you did not have to do it, but if
you did it, you need to it right.

MS. ROSS - Right, that as a collateral
consequence thaf if you chose to endeavor to advise, you
had to give the correct advice.

THE COURT - Right.

MS. ROSS - I understand that. I would argue that
because the time someone serves in prison is so fundamental
to their séntence, it would go —— it would be similar to

their alien status. For instance, the Supreme Court ---
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THE COURT - That -— but you agree that's not
really the state of the law, that you ought to advise with
regard to parolability.

MS. ROSS - Um, I —— I believe that the state of

the law is that if you endeavor to advise or you suggest ~-

THE COURT - Right.

MS. ROSS - -—— something to your client, that has .

to be correct.’

THE COURT - That's -~ all right.

MS. ROSS - That —-- |

THE COURT - But you're saying that —- that as a
practical matter it should be that you advise them about
parole‘eligibility.. | |

MS. ROSS - Well, and -- the case name escapes me
-~ the Supreme Coﬁrt case that says that whether someone
can be deported is not a collateral consequence, because
that's so fundamental to what someone's pleading to -- to
their life, and I wdu;d argue that parole eligibility, in

fact, is as well.

THE COURT - But ~- the Court has essentially said

differently.
MS. ROSS - Correct.

THE COURT - Okay, so -- all right.

59



60

10
11
12

13

14
15

16

17

18

19

20

21

22

23

24

25

MS. ROSS - Correct. And I'm extending it under
that Supreme2Court case to ——-

THE COURT - But I never have understand that the
85 percent rule is governed by the violent/non-violent
thing. I thought it had to do —-- there's some exceptions
but, essentially —- I mean there are a few exceptions, but,
essentially, if it's over 20 years, then it's 85 percent
rule, but there are some that are less'than that that are
85 percent rule, but it's -- it's government by a different
statute.

MS. ROQS - It is governed by a different statute,
but many clients are told at thé jail and told by everybody
that non-violent means parole eligible.

TEE COURT - Right.

MS. ROSS - I've got one case unpublished, Your
Honor, State vs. Dean, for what it's worth, that addresses
this. /

| THE COURT - Unpublished means it's worthless,
doesn't it, but ---

MS. ROSS - Yes, it does, but the -- it does.

THE COURT - -—- the reasoning ——-

MS. ROSS - A Judge ——-

THE COURT - ——— might apply.

MS. ROSS - And in here it's just about, you know,

being misinformed on parole eligibility.
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THE COURT - Okay. And that -- that's,
essentially, what we said -—-

MS. ROSS - Yes.

THE COURT - --- originally is the misinformation
is still a problem.

MS. ROSS - Yes.

THE COURT - Is that Qhat you're contending in
this case? I don't want to fast-forward.

MS. ROSS - We are, and also, he ié telling me —-
and I was confused by it -- on his habitual offender with
great bodily injury,.I believe it was tén sﬁépended -- or
20 suspended to ten and probation, and the other was just a
straight ten coﬁcurrent. He's alleging the straight teh
concﬁrrent is not following the negotiated sentence, which,
in fact, it isn't, so in my opinion it's beneficial to him,
but, in fact, it was not a negotiated sentence, so he'll
explain that allegation, and I'1ll call him to the stand.

THE COURT - You may call yéur witness.

MS. ROSS - Mr. Kelvin Cohen.

THE COURT - Yes, sir, would you please come -—-

come around.

KELVIN COHEN, AFTER BEING FIRST DULY SWORN,

TESTIFIES AS FOLLOWS -~

THE COURT - Have a seat in the witness chair, and

watch your step.
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KELVIN COHEN - DIRECT BY MS. ROSS 10

(WRHEREUPON, WITNESS COMPLIES)

THE COURT - Pull up real close t& that
microphone, speak loudly, clearly and'slole in order that
we can hear everything that you have to say.

And, Ms. Ross, you're recognized.

MS. ROSS -~ Thank you, Your Honor.

DIRECT EXAMINATION

BY MS. ROSS -

Q Mr. Cohen, I guess to start with, how far did you go
in school?

A Tenth grade.

Q Do you have any legal training?

A As in —---

Q Do you -- are you a lawyer, or do you ——- p
A No, ma'am.

o] Okay. And in this case exblain the background. You
were robbed. Correct?

A Yes, I was robbed in my -—- I was robbed in the
backseat of a car.

Q At gunpoint?

A Yes, ma'am. I was put out of the car. I went in my
house. I came back out from my house. They ran out from
behind my trailer, and they stripped me naked and robbed me
again.. And then they put the other guy in the car at

gunpoint; I'm thinking they kidnapping him, but allegedly
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KELVIN COHEN - DIRECT BY MS. ROSS | 11

at the same time, he was -- he was in on —- he set it up.

I jumped in the car and chased, them. And when we jumped on
85, they started shooting at me, and I hit the back of
their car. I don't feel like I had the right to stay on no
scene and ﬁeople shooting ét ne.

Q. And, um, when yoﬁ were chasing the other car, you
thought someone had been kidnapped, your friénd had been
kidnapped in that car. -

A Yes, -I thought they had kidnapped Nathaniel Jerome-

(phonetic) Smith.
0 And they had stripped you during this robbery?
A Yes, ma;am. |
10 Now, -— so you would've been well within your rights
to pull out a gun and shoot them; ' |

A I don't know about that, ma'am.

.Q. A standing your ground wheh ﬁhey‘re robbing you.
Right? | |

A Yes.

Q | Now, you pled guilty to these charge$; Why did you
plead quilty? |

A I pled guilty to the charges, because from ny
understanding, the hit and run was supposed to been 20
suspended to ten with five years followed behind it. The

habitual offender supﬁosed to been 20 suspended to ten with

five years running behind it, and the failure to stop for a
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KELVIN COHEN -~ DIRECT BY MS. ROSS ‘ 12

blue-light supposed to been to five years qoncurrent with
everything,‘everything ran together, and --—-

Q All right.

A —--—- and the boxes on the sentencing papers is checked
non-violent.

Q = Okay, and why does it matter to~you that the boxes on
the éentencing sheets are chéckéd non-violent?

A That's what I was expecting to do.

Q - Now, when you say that's you were expecting to get, --
A . Yes, ma'am.
Q Q- what do you mean?

A As in Zdvsuspended to ten would be non—viélent. If T
violate the five years probation, I would be putting the 20
back on the table if I vioclate.

Q Okay. - And; um, by expecting to get, how did you not
éet that? ‘

A -Because on the hit and run it just says -- on the
sentencing paper it says it's a straight ten and thaE'—ﬁ

they saying that's violent, but the classification worker

telling me to get amended order sentence showing on page 17

that it says the 20 suspended to ten was for the hit and

run and the habitual offendexr, but then it go into page 30

it says that the hit and run is a ten years sentence. It

changed at the end. How? I don't now; but it started on
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KELVIN COHEN - DIRECT BY MS. ROSS 13

16, the Judge asked me was I promised anything; I told him
no. He stopped me and told me that I was; that's part of
the negotiated sentence, therefore, I don't have what —--
what was negotiated.

Q All right. And your case worker said that would be
better for you, to get what was negotiated?

A No, I -- yeah, I feel like I -- it would be better. I
would do —- I would do five years off of the ten and come
home with five years probation. If I -- If I violate, that
would be putting the 20 back on the table; I could get it
remanded and then I also have a —-— a twenty five thousand
dollarifine_to pay. If I do eight and a half off the ten
that they saying is violent and come home with two years of
supervision, that's ten and a half years, and I still got
to pay money? I work PI; and.I can't even pay the money
now.

Q SO0 under ~- with your understanding, you were
understanding that both of them were non-violent.

A Yes, ma'am._

Q And, um, as non-violent, what did you think your

parole eligibility was?

A Uh, -—
Q You understand what I'm asking?
A No, —— to a certain extent I do.

Q Okay. Did you think you could get parole or not?
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KELVIN COHEN - DIRECT BY MS. ROSS 14

I thought I would be able to have parole.

A
Q So you thought they were parole eligible?
A Yes, ma'aﬁ.
0 Did your lawyer ever tell you that they were not
parcle eligible?
A No, he told me that it was non-violent, but then he
wrote me —— sent me a little since I been incarcerated
saying that he misiead me, that he went off the sentencing
sheet because it was checked, he say -- but then he turned
around and tried to say that I would do 85 percent of the
time. Okay, now that may be the case; there is another
violent 85, but this -- in the computer they just saying
it's a violent 85.
Q QOkay.
A But the -- the 20 suspended to ten is non-violent, but
both of them is with a death; I don't understand it.
Q So both of them were originally checked non-violent.
A Yes, ma'am.
Q And, um -- and before, you said you got a letter that
85 percent was mentioned by your lawyer, but before that
letter, before you pled quilty, did you know it was ---
A No, ma'am. {

What did you think it was?
A I thought it was non-violent.

0 And why'd you think that?
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KELVIN COHEN ~ DIRECT BY MS. ROSS 15

A Because that's what was checked on my paper in the --
the -- the sentence was suspended, and they was saying that

if I violate, I would be putting 20 back on the table if I
violate the five years probation.

Q Did your lawyer tell you anything about parole
eligibility?

A No, he didn't say nothing about no parole eligibility,
but I'm —- only thing he did say was he told me and my
wife, my fiance, that I would have five years paperwork,
and if I violate the five years, I would be putting the 20
back on the table.

Q  Okay.

A So, therefore, I'm -- I'm assuming that everything was
goiné to be non-violent, because that's what was checked on
the paper, and ---

Q Okay.

A -—— you can't —-—- you can't give a suspended sentence
on a violent charge, which they do, but they not supposed
to.

Q Okay. Is there anything else you want to put on the
record for your PCR?

y:\ No, ma'am. I really don't want -- I'm not really
trying —— I'm not here to open the whole case. I just want

an amended order on the sentence from where they saying on
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KELVIN COHEN -~ CROSS BY MS. GIOVANQLI 16

page 17, the 20 suspended to ten was for the hit and run
with death and the habitual offender for that.

MS. ROSS - Okay.. Nothing further.

THE COURT - Cross examination.

CROSS EXAMINATION

BY MS. GIOVANOLI -

Q You were testifying you were robbed by the other guys.
A Yes, ma'am.

0 What did they robbed me of?

A They robbed me of money and some drugs.

Q So were you engaging in a drug deal whenever they
robbed you?

A No. They -- that what they was trying to say, but I
was at my house. I wouldn't sell no drugs at my house.
They would haﬁé already been at my house when I had -- I
came and left three times and they was there. The guy that
set it up, he was -- he was going with my step-daughter, |
and he had his friends rob me, but other than that, I don't
sell no -- I wouldn't do no drug deal at my house.

Q And‘so after you hit their car, you didn't stop
because they -- they had been shooting at you. Right?

A Yes, ma'am.

Q But you had been chasing them while they were shooting

at you.
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KELVIN COHEN - CROSS BY MS. GIOVANOLI 17

A I -- when the shooting started, we was on 85. If I

stopped in the middle of 85, that give them a stainless

steel target to hit or I can get ran over by a 1l8-wheeler
or something. I kept going.
Q Okay, where did the chase start? It didn't start on
I-85. 1Is that ---
A It started on Herron Circle, but they didn't start
shooting til we got right there when you jump on 85 at —-
where the McDonalds at Herron Circle, that's where we
jumped on 85 and that's when thé.shooting started.

MS. GIOVANOLI - Okay, I have no further
quesfions. Thank you.

THE COURT - Any re-direct?

MS. ROSS -~ No, Your Honor.

THE COURT - You may step down. Thank you, sir.

You may call your next witness.

MS. ROSS - That's the applicant's case, Your
Honor.

THE COURT - Ms. Giovanoli?

MS. GIOVANOLI -~ We would call Mr. Matthew Shealy.

THE COURT - Mr. Shealy, please come forward.

(WHEREUPON,.MR. SHEATLY COMPLIES) |

MATTHEW SHEALY, AFTER BEING FIRST DULY SWORN,

TESTIFIES AS FOLLOWS -
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLI

THE COURT - Have a seat in the witness chair;

18

watch your step. Pull up real close to that microphone and

speak loudly, clearly and slowly. Start with your full
name and spell that last one.

MR. SHEALY - All right. Judge, my name is
Matthew Shealy. Last name is spelled S-h-e-a-l-y.

DIﬁECT EXAMINATION

BY MS. GIOVANOLI -

0 Good morning, Mr. Shealy.

A Good morning.

0 How long have you been practicing criminal law?

A Roughly ten years now.

0 And you —-- were you with the public defender's office
at the time of this case?

A I was.

Q And was that your first job right out of law school?
A It was.

Q And now what do you do?

A Now I'm a private attorney in an office across the
street.

Q Okay. So you heard a little bit about the testimony.
I think the ultimate issue here is with regard to any
conversations regarding parole eligibility. Did you ever
discuss parole eligibility with applicant?

A I did.
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLI 19

Q0 Okay, and what was your advice to him?
A - Okay, um, what -—_normally -- what I normally do -~ I

‘| came into this case a little bit late. Another member of

my office, ?aul Neely, had the case first. So usually what
I do is -- the first thing fhat,; do is I talk to them
about what they're charged with, what it.carries, if it‘é a
violent offense, non-violent offense, whether it's no
parole, because those are two different things, and I
usually have a sheet that I write up -- unfortunately, I .

couldn't find that sheet in here in my file -- but what I -

|- we did go over those things prior to actually going to

tria;. We worked fhe case . up; we got it ready fpr trial; I
had placed it in a notebook. He had wanted a cap of five.
Ultimately, they weren't wiiling to do that, then there was
a’lot of negotiating on the day of trial. When we
should've been picking a jury, they were making us offers;'
and we were making counter offers.and things like that. I
did tell him they were both non-violent offenses, which is
incorréct, one of tﬁem'was a violent offense. But, agaiﬁ,
QiOlent~does-not mean no parole. What violent does is if
you have been convicted -- if you get convicted of a
violentioffense and then are in the future convicted of
anéther violent offense, then you are not eligible for
parocle on that second violent offense. I don't-believe he

had been convicted of any violent offenses, but in-any
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLI - 20

event, I told him that what matters really is that this
carries more than 20 years, and the thing that carry - a
crime that carried more than 20 years is é no-parole
offense. What that means is you got to do 85 percent of
ény sentence that you get. 'fou aiso-once you get.out of
jail, have to do two years of community supervision. I
think it's important to explain that to them so that they.
can know that they're going to be on_commﬁnity supervision,
which is similar to ﬁrobation, but a little bit stricter,
and if you vidlate your community supervision, then you go
back to jail; génerally, for ten months, you come out, you
got another two years of commﬁnity supervision to do until
you've served your —-- the entirety 6f your seﬂtence.. So we
went over those things. I ﬁean I -- I admit, I told him
that it was a non-violent offense, that one of these was .a
violent offense.> It was marked on —- checked on the

sentencing sheet wrong. I think all three of us, myself,

Ms. Jordan and I don't even know that the Judge discussed

that'it’was a -violent offense, but we certainly talked
about no parole} I remember that particuiar;y because of
the conversation regarding community,supefvision, and there
were some issues with split sentences in those kinds of
cases, because if you complete your community supervision,-

it's unclear that you're going to actually have to do the
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probation. i know the law seems to be a little unclear
there.

Q Okay; so you hegrd the applicant's testimony with
regard to what the negotiations were, the 20 suspended to
ten. Were both supposed to be 20 suspended to ten?

A Yes. I mean the sentence should've been 20 suspended
to ten. I didn't object, because I didn't think it hurt
him. I mean I -- generally speaking, 20 suspended to ten
is better than tén, or is worse, excuse me,. is worse than
ten is what I mean or is what I meant to say.

Q  Okay.

{a I mean you would prefer to have a straight ten year

sentence than’a 20 Year suspended to ten year sentence.

Q So the sentence was an error but a benefit to the

applicant.
A That was my opinion and so I -- again is why I didn't
object.

Q And did that -- that change in the sentence affect

whether it was vidlent or non-violent?

A No.

Q Okay, you said you were ready for trial in this case?
A Yes, ma'am.

o] There were two separate chafges, the HTO with the
death and then also the -- what was the second one?
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLIL 22

A There was a hit and run with death; there's also a
failure to stop.
0 Okay, and what was your theory going into trial? What

was your strategy?

A Well, I mean our strategy was to try to make everyone

feel sympathy for Mr. Cohen, because I -- I mean -- weli, I
don't know that there is a legal right to chase somebody
down in these circumsténces; I think it's understandable.
He was robbed of his money; he was also robbed of ‘basically
his livelihood. . He‘was going to have a problem making his
rent, so they were going to put him out. He has children.

We would've made a pretty big deal out of all of that, that

'it's an understandable reaction to foéllow them. Now, the -

- the idea of kidnapping,-that they kidnapped Mr. Smith,
that wasn't in our conversations. It seemed -- I mean --
otherwise we would've crafted our strategy a little bit'
différenﬁly. My understanding from Mr. Cohen was that Mr.
Smith's involvement in this robbery was pretty clear to Mr.
Cohen earlier than what he:'has just testified to, so it —-
it would've been -- it was obvious at the time of-the
actual robbery that he had been set up by Mr. Smith, so he
was not really motivated by fear for Mr. Smith's safety,
because if he had been, that would've been wonderful,
because that would've given us a better strategy at trial.

We could've really played that up, as well.
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Q So the version of evénts he said here was not the same
that he told you.

A It's slightly different, because again, that would've
been wonderful for us to argue that he was acting in
defense of others. We really wanted to have a self defense
kind of stand—your—ground argument here, buf onée he got
into the car.and startéd chasing, you dén't reglly have
that right or at least I'm unaware of any legally -
cognizable right to chase them. ‘We may have had a problem
with when his car hit the other car saying that he was
concerned about the person in the backseat and ybu're
ramming the vehicle at 95 miles an hour, but our defense to
that —~ or our argument to that would've been hé was being
shot at, and while we would've had séme iésues with the gun
shoﬁs, there is a bystander who says‘that she heard gun --
or he heard gunshots, they took primer, they took gunshot
residue froﬁ the hands of the various individuals in&olved;
they did not find any gunshot résidue, and that would've
been brought before us, but we could've argued again, that
in the process of rescuing them from the car, that there
was —— that it somehow got washed off or something.

Gunshot residue is notoriously transient, so ———

Q Do you remember in your'review of the discovery how

far of a chase this was?
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A It was pretty —— well, —— it was substantial in that
it -- I believe it went down an actual highway onto —- I

can't remember exactly where on the actual highway it
begins, because if it's off in ; neighborhood. It takes a
little while for Mr. Cohen to get a vehicle. An initial --
the initial allegation was that he carjacked that vehiclef
That charge went away, and we were able to show that he had
not actually carjacked; he had actually had a friend pay
for the use of that vehicle at some point in -- in the

past. They had chased him through the neighborhood or he

‘chased them through the neighborhood onto actual highway

which leads to Herron Circle, and then it may have been at
best two miles, maybe a mile down business 85 where the
accident occurred and the car comes flying off the overpass
into a -- basically into the parking lot of a business.

The car rams into a number of trees, and I've forgotten the
naﬁe of the buéiness -— I believe it was on Buffington
Road, but there were a number of pictures of that.

Q Okay, and so there's been an allegation that you
failed to investigate. It sounds like you were pretty
familiar:with the discovery. Were you -— this familiar at
the time prior‘to trial?

A Yes, ma'am.

Q And what other iﬂvestigation did you do?
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLI - 25

A Well, we went -- we drove around to see exactly where
everything takes place. If I'm going to try a case, I need
to have the entire area in my mind, so we drove around; we
talked with Mr., Cohen to see about -- pafticularly I wanted
to be able to nail down this carjacking issue. We reviewed
the discovery. We had witnesses. I got a list of
witnesses from him. To-the extent that we could find them
-- you know, we did the things that you ha%e to do to be
prepared to try a case.

Q  What about likelihood of conviction? What -- in your
opinion, what was the likelihood of conviction?

A Well, legally we didn't really have a very good
defense; we just didn't. We -- you're not allowed to chase

people to try to reclaim your property. Even though it's

}
. your rent money, you just don't have a right to do that,

um, particularly, not whenever you don't have a driver's
license and people die at the end of it. Um, so I dqn‘t
think we had a very good chance at it, but I'm a public
defender, I was a public defendér. I try cases for a
living. I'm more than happy to try anything I got) and we .
had -- we had factual reasoné why I think a jury may have
felt sorry for him, so they may havé found him not guilty,
but that's a little dicey.

0 Okay, and is it true that hit and run with a death

comes with a maximum of 25 years?
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MATTHEW SHEALY - DIRECT BY MS. GIOVANOLI , 26

A It does.

Q And an HTO with a death comes with a maximum of 20
years?

A It does.

Q And then the failure to stop is five years.

A Yes, ma'am.

Q And your client obviously was wanting to‘pursue trial,
but prior to trial there was some negotiations going on. I
think your testimony was that he wanted five years?

A He wanted —- he -- yeah, he told me in my first
meeting with him that he would to plead to everything with
a cap of five.

Q Okay, and what was the State's offer?

A I believe thgy started at 15, um, or some -—-

Q And then how did you guys get down to 2Q suspended to
ten?

A Um, well, they -- we got —- Mr. Cohen came up to
eight, I believe; they came to ten. I too? that to Mr.
Cohen; he didn't want to do it, so I said, fine, we're just
going to try the case; we got a little bit heated, and then
he wanted to do -- but then he said that he would do an
Alford plea to the hit and run, because I think, as we put
it on the record, several -- in several different places he
was being shot at, he didn't believe that he could've

stopped, and I took that to them, that he was willing to do
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MATTHEW SHEALY - CROSS BY MS. ROSS 27

ten but Alford plea on the hit and run and they -- they
agreed with that. (Pause) They may have given us the ten,
and he wanted the Alford plea, and I took that to the
Alford plea (sic). I'm not sure who proposed ten, but
that's how we ended up, and then they wanted p¥obation, and
so that's where the 20 suspended to ten came from.
0 Okay, but the Alford plea was only to the hit and run,
because he felt like he shouldn't have had to stop, because
he was being shot at.
A Correct.

MS. GIOVANOLI - Okay. I have no further
questions. Thank you very much.

THE COURT - Yes, ma'am.

CROSS EXAMINATION

BY MS. ROSS -

Q-  So your testimony is that you did discuss)parole
eligibility or that you did not?

A That we discussed the —— yeah, that it was a no parole
offense, so the 85 percent issue.

Q Okay.

A We also discussed whether it was violent or non-
violent, but again, I explained how violent worked, what
violent means.

0] All right. And both the sentenciﬁg sheets were

checked non-violent or all three.
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—~

A Correct.
Q And in one of them, for the hit and run with death,
that -- that is incorrect. It's truly a violent charge.
A Correct.

MS. ROSS - All right, I've got no further
questions.

THE COURT - You may step down.

MR. SHEALY — Thank you.

THE COURT - You may call your next witness.

MS. GIOVANOLI - The State has no further
witnesses.

THE COURT - Ms. Ross, be glad to hear(from you.

MS. ROSS - Judge, in talking to my client, prior
to speaking to him today, I didn't have a full grasp of
what his argument was. I thought he wanted a full PCR
hearing, that he'd be put back in the position before the
plea. His testimony was that he wants his sentence
adjusted. My concern is that that may not be in his best
interest, but his case worker told him it was. The
negotiated sentence was for the 20 suspended to ten that's
clear in the transcript. That was not followed in the case
of the hit and run. We'd argue that that should've been
followed as a negotiated sentence, however, I'd ask some

leave to research that further, but I believe changing that
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would be of a detriment to Mr. Cohen, and I -- I'm -- would
not ask you-to do that at this time.

THE COQURT - Well, what -- well, let me ask you
specifically, what do you want me to do?

MS. ROSS - What -- do —---

THE COURT - What is your request of me?

MS. ROSS - Well, ---

THE CQURT - What relief do you want?

MS. ROSS - He wants his sentence amended to what
he feels was the negotiated sentence.

THE COURT ~ I don't believe that I'm ~- that's
within my province to do that. I think that's,
specifically, precluded from -- in the post-conviction
relief statute. What does ——- let's see -- I bet you, Ms.
Giovanoli, has something to say about that.

MS. GIOVANOLI - I don't know that it's,
specifically, precluded in the PCR statute. I think that
there's a way around it. If he can establish that his plea
was involuntary because it was based on negotiation that
was made between his attorney and the State and the
negotiation wasn't followed and there's an error in the
sentencing document, I think that can be corrected on a
PCR, and the testimony here is pretty much undisputed that
it was a negotiated 20 suspended to ten, but I'm in

agreement with Ms. Ross and Mr. Shealy that that ---
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THE COURT - Only relief that I can give is just
to grant a new trial.

MS. GIOVANOLI - That would be correct. If his
plea was involuntary, if you were to find his plea was
involuntary based on -- that it wasn't pursuant to the
negotiations, then he would have to go back and there would
be nothing requiring the State to offer this negotiated
sentence again.

THE COURT - He could be -- he would be —- that's
right. All right,'well, that begs the question, Ms. Ross,
what -— what's -—- I'm going to give you an opportunity to
discuss it with your client. I think those are my options.
I don't believe that I can change the sentencing sheet, nor
can I change the sentence. I can vacate it, but I can't
change it.

MS. ROSS - Okay. I think there are —- there are
some —— some situations where you can go back for just re-
sentencing, remand for re-sentencing in light of a law not
being followed. ;Let me -- can I just have a second to
discuss ---

THE COURT - Sure.

(WHEREUPON, DISCUSSION IS HELD BETWEEN MS. ROSS
AND MR. COHEN OUT dF THE HEARING OF EVERYONE WHICH WAS NOT

S

REPORTED.)
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MS. ROSS - Okay. He's saying he's not trying to
open up the whole case, Your Honor, so ——-

THE COURT -~ Well, I want to hear from you. Is
there some law that says that I can change the sentence oxr
some case that you have or some argument that I can do
that?

MS. ROSS - Well, I know and it's State v. Clark
as far as I'm terrible with cases —- where it -- if someone

is told -- is not given a plea offer, it's remanded with

_the specific order to enforce the plea offer for instance,

and that is not reopening the whole case where if someone's
charged with murdef and pleas to voluntary manslaughter but
didn't know the plea offer was a certain amount, they're
not risking a murder again, it's back to the -- it -just
goes back for re-sentencing on that, so I know that.those -
~- that there are cases that allow that. I don't have a
case right in front of me that addresses that.

THE COURT - Ms. Giovanoli, what do you suggest?

MS. GIOVANOLI - I have to agree with Your Honor
that your authority -- you éan vacate the sentence, um, and
send it back for a new trial. What happens there I don't
think is in -- we would have‘authority to preside over that
portion, so I don't know of any case law that specifically
precludes you from sending him back just for a re-

sentencing, but I think under the PCR Act on relief and PCR
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is a new trial which would be vacatiop of the current
sentencing. BAnd I'd like -—- I wouldn't mind if I --
researching the issue more thoroughly, as well. .

(WHEREUPON, DISCUSSION IS HELD BETWEEN MR. COHEN
AND MS. ROSS OUT OF THE HEARING OF EVERYONE WHICH WAS NOT
REPORTED)

MS. ROSS - I don't know if you could hear our
discussions, Your Honor, but he's saying that -- that
simply that the negotiation was not followed, and I know
that I ha&e had cases where Judges remanded case —- charges

or the whole case to be re-sentenced, but I don't know if

that's -——-

THE COURT - Well, let's just say that —- let's
just imagine that I do have the authority to do -- what are
you me asking me to do? I mean if -- what -- if you had

your rathers, what would you rather me do?

MS. ROSS - Um, in'my opinion as a lawyer, I
believe in his best interest it would be to deny relief,
because I am concerned that he doesn't want to go back in

the position he was in before the plea and other options --

THE COURT - How about the, um, correct —-- the
correcting of the irregularity in the sentence?
MS. ROSS - I feel that that would —-—-

THE COURT - Adversely —---
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MS. ROSS - And I'd like to confirm with SCDC that
-- their counsel, but my opinion is that would add time --
he would do more time if ---

THE COURT - Right. '

MS. ROSS - -—-—- that happened, énd I would not ask
for that. While he is asking, but I don't believe he
understands that, because he's been misadvised by his case
worker at SCDC on that. .

THE COURT - Right. All right.

Ms. Giovanoli, I'm going to ask that you prepare .
an Order denying relief, and I think there can be an
acknowledgement in the Order about the predicament that we
find ourselves in, that there is an argument that the
negotiated plea was not followed to the letter, however, if
it were, it would adversely affect the defendant. 2And I,
specifically, find thatlthe plea was voluntary, and I would
ask that you set forth in the Order that that plea colloquy
as to his acknowledgement of the facts pursuant to the
Alford plea and the outright guilty plea. I, specifically,
find.that the fact that one of the sentencing sheets
designates it as a non-violent when it indeed is a violent
offense, but with regard to how it affects the defendant
concerning this case is of no consequence. I do,
specifically, find that trial counsel went over with him

the fact that it was a non-parolable offense subject to the
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85 percent rule and ask that the Order be prepared in that
fashion, and it very well might present a very good
acadenic argument before the Court of Appeals, but I think
that's the appropriate ruling here today given all of the
facts and circumstances.

All right, very good. Good luck to you.

MS. ROSS - Thank you, Your Honor.

MS. GIOVANOLI - Thank you.

MR. COHEN ~ Thank you, Your Honor.

(END OF TRANSCRIPT)
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Hmrﬂble] De:thole PmsmnttoanegouaﬂonbetwemApphmntmdﬂnSm,JudgeCole
' ummmwmmmﬁrmmmmofwnymﬁnﬂmhumdmiwmy

mupmdeduponmemofmymandﬁveym probiﬁcﬂformaﬁﬁveymﬁr
fuilnretostop. Apphemdidnotappealhmconmnonsormoes.
. ALLEGATIONS
mhsapphanmmrm«MeumnheﬂAppumummuumwmmay '
' _miawﬁﬂyforﬂufouowmgm | '
‘1. Ineﬁ?ectheAssxmwofCounsel

‘a Comsel“ﬁiledtoenfomeﬂ:ewhole“negohmd prommedplea
T 20f12 "~




agreementfoullchargestobenon-violentand65%,which[had
detdmentnllymhgdonyllchargesbemgnon-v;olqntand65%” e
“Counselfmthetfaﬂedtopmpedymemhandmvuhgatefacts,
thehwsmmmdingtheSm s case.” o
'Counsel failed to “hire his 6wii Dr. torcv:ewthemd.xcponsper
. 17-3-50 or 17-27-60. - _ : :
2 Invohmtaryguihyplea
- T Mypleawasnotvohmuﬂynotmlhgenﬂymade,duetomy
" agreements, “Itus, I shouid be allowed to enforce the whole negotiated
promised plea agreement and or allowed to depart from the alleged
truth of my statemeants I made during my plea because I would nhot
havcpledxf:tmnotforcomels . unprofessional errors,”

-

SUMMARY OF PCR EEARING

o mmma&em&mhmzdemmﬂuﬂegmmhemﬂdbepwﬁ@ﬂmé
hunng. MWWM@WWMNMWMMW

-

smz_

\

puoleehgibleCounselfaled;oinvmﬂgateandcallanmpendoctorm mfyastothpax

f l

duﬁofthewcmn,mdmapmtoprphmfssentemewasmtpmﬁhsphawmm
L Mmﬁ_@m

P
I\

A F R NN

_ Appﬁeanttesuﬁedtheucﬁmsmbbedhmatgmpomddnmmdmmeywhﬂemthebadt
seat of their car. Hewuahlemmamymmembehindamuwmmmgmupwnh'
h:m.ml:pedoﬁ'hnclothes,mdmbbedhhnasain. Aﬂa‘ﬁwmenmsmokoﬂ'mthen'm,Apphcant
chawdthemmamthetveh!cle Appuummedmmmalmmbbedmsmmﬁa,mdhe

., thnght ey KB which i why ¢ hased G Drin the chise th itims boga

ahootmgfmm tiwireuathim.sohehxtthebackoftheuveh:clewithhxs. szidnotknowvmum

Cnmpbelldied.bma:dnotsmpbewmthcucumshadbeenshoomathm. |

Apphumtesnﬁedhupluagreememmhxdedatwmtyymme,suspendedmm
yeusandprobaﬂonforﬁveforboﬁthehitandrmcbnrgeandmeHTOchnrge mwm
mcludedacnncun'ent ﬁvcyeu senteneefor-faﬂmgm stop. Howver, Appheantmsﬁﬁedhcwas

sentencedtoonlyastmghttenyws onﬂ:ehnandnmandCounseldldnotobJecttotbs
30f12



. _eoqglm:;edtohimhewa:spleucl.mg1:oum-pm:t!leoﬁ'emewhif;hwould:vnaqulalmnlici:iaﬂrg.:igh‘é'a
‘,ﬁvepu'emofh:ssemeneebeforebemgehgibleto:mpetvmdrdme Applmntalsodmed

s

. s:xty-ﬂveorexgh;y-ﬁvapmgnim - -

. dhcrepancy Mdmonally, Apphem temﬁed he beheved he wa; pleading to all non-vwlmt

oﬂ%nsea. Applmntalso behevedall ofhmchm'gesweparoleeligxblechﬂges. Appheantwﬁﬁed
Comsddidnotadwsehmmdingparole,bm didndvmehimhewaspleudmgm non-vxolent
cnmu ApplieantmﬁedherecuvedalenerﬁomCoumel regardmgh:sm:s—adwce. Connsel

alsouplainedto Appﬂeanttbatﬁhewohwdhapcobanon,thesmemuldpmthementyym
backonﬂwtable.

~n.. - . P L '-- -h;ﬁ--\.-.':fa a™ o, 1: "-’«15 xS At "7*';(;:. el s 1,_9. a2

OnumlwamAsmPubtheﬁnd&mthSpuunbmgCountyatﬂnm

nen
-~

l!lZ

i

ngeny

Y |

. rcpmenwd Appllclnt- Come.lié:_mw.m pnvatepmcuoe.}lehasbeenmcuungmmmﬁﬁmfé o

& or
-.c__,_‘_a.
"‘U"

<

appmmmlymm Commmmmmmmeawmmh@ p‘;gi‘

.L’?

mlanvmmn-violgntmgomaﬂnns. Comselaqﬂamqlﬂtctwnmues,pnmleandmlmt

- clasuﬂeauon,msepameandumemed. CounaeladmmedhemmdviwdApphcmthatlhehltmd

run offense. was non-violent, and'the sentencing sheet was errox_tgousaswell.::()omgl admimdhe
sent a letier 0 Applicant informing ki of this misteke. However, the misiake had 50 bearing on

' whetbﬁ.Appliéant.wasparole-eﬁg’bleorhotnordiditaﬂ'ectitApplicantwﬂdEmleuedaﬁér

Kl
t

Comelmnﬁedhemviewedallofthedhoveryw:thAppﬂcmt. Counsclalsodtovetothe
mandm—mmedtheclme. Connselwpwepmdformal and mendedtomakenonolegal
ngmmtstothejmyinApphmntadﬁm Comselbehevedthe;mywouldundexs&ndthnt‘

Appﬁmt&dnmmaﬁeﬂhemdmtbmsetheucmhadmbbedmﬂmmshotuAppw

and also that-the jury would-have some sympethy:for Applicant. However, because be did not

. "40of12



92

beliéve there was a defensé to theH'I‘O charge; he believed a plea was mAppheant’sbectmtemt.

'Oounse!wmﬁzdhemhud during the pica that Apphmntwasbmngsenmdto tenstmghtym

uoppondwmﬁnegomdmumeofmmtyymmpendedtomnyem,bmdudmtobjm
bewmeﬁeenorwastofmbeneﬁtoprphmt. Comseluplmnedasumghttenymmwm

woﬂdhebdmthmnshngmmgmbauonmdhavmgamspmdedmmywmwa
his head. |

CounselwehﬁedAppLemthadnevertold}anshehdnapp ﬂ‘:’eo%yregudmgsmnh.
Counnlmﬁedthatstorywaseontmymﬂ:estoryApphcmwldhmpnbrtom Applvﬁ:t@ﬁ ;

.'CounselSmthhadwmmwmthembbery Basedon&amfomaﬂon,mmeldosmtgﬁeﬁﬁ,-
: ~Appheantwnuldhaveheenchasingthsv1chmmaneﬁontomcue8m1th. Counselwsd@th‘ag
. 73
o -MApplicunttoldhmthnt,ltwouldhavehelpedﬁ:emutmaL Comselfoltomofthcm

mwmwmhuwﬁApphcmdienhmngﬁemmmdthcdhmﬁommm _

......

chargedwnhmqumgbmaﬁammsdmmﬂgamdﬂmmmdfmmdomheha&

_pumsaonmhkeﬂwar,hegotthesmmdimmthatcharge. Comelmewedthedimvery,
dmvethemuw::fthechne and had spoken to witnesses.

Aﬁe:theconchmonofthcmumony Applmant’sPCRcomselmfomedtheCom'tﬂm
Apphummmmmmgwbemdedmmﬁeamsnegouuedmnowemrm

comsclbehevedthnwouldnotbemApphcmn $ best interest. Shebeheveshxs stmghttenyeu

mmcemmonbmeﬁcialthmﬂmbugame&formpendedtwentyyeumm. Th:sCourt".

mfomedAppHmfsPCReomael:tbehcmmeonlyreliefavmlableisanewmal

-~

ciE T 7w FINDINGS OFFFACT AND CONCLUSIONS OF LAW ©
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. Tils Court has had the opportusity 19 review the recordJn is entirety and has fiesnd the | -
testimony-at,he post-copvistion relief heasing. This Court has had the opportunity to, obsesve the
witnmes:preéented-atthéhearing, and has weighedtheirtesﬁmonyandcrodibﬂityawordingly _

. Belowaretheﬁpdingsoffactmdconclusxomofhwnsrequedptmmttosc CodeAnn.§l7-
27-80 (2017). Apphcanthas fmledtopxovebyaprepondmnceofﬂle eudeneethatCotmselwas
, deﬁelentorthathewnsprqudieedbyanydeﬁmmcy

e g g LlneqmeAsUutnnee of Conngel

"l-':' . &.

Apphuntaﬂegeshemelvedmeﬁectivemnneaofcomm InaPCR “[t]ﬂq
burden ofpmofls on the appheantto prove his allegatlons by.a preponderance. ot‘me e\rﬂmﬁ

m 351 s.C.385, 389 57 524 172, 174 (2002) (citing Ratle 7L1(e), sc?cp):m

Whem mnﬂ'ecﬁwaﬂimme ofeounscl is alleged as.2 ground for relief, theApphmtth—,.-
, that"counsel's conduct so undermined the proper functioning °f!b¢,»w\lmswi?a.tﬁqm!
 Gannot b rlid upon s aving produced ot et Sedand v Washinglon, 466 U1, 668,
. 104 S.Ct. 2052, 2064 (1984); Bulerv. State, 286 5.C. 441, $34 SE24 813 (1985).

oo g massr o peermanc i et h ey providd st v
merange of comtem:em,q%d'incﬁ;nimlm.mY Courts presume thatcoxmsel‘rqnderedadeq\ute
assistance a_n'd made all mgmﬁcant decisions.in the exerciss of reasonsble professional judgment.
Butler, 1d. The Applicant must overcome this pmmpﬁon to vecelve relief. Cherry v. State, 300
$.C. 115,386 S..24 624 (1989). First; the Applicant must prove that coungel's pectormance s

deﬁdm. Underthispmng,amomeyperfonnmeelsmusmedbym msonablcnessunder

profmslonal noxms _c_:m, 300 S.C. at 117 (cxtk_sg Strickland). Swond, W}'s deﬁc:em e

perfomancemusthaveprejudwedtheApplxmmmhthat"thereisammmbleptqbabﬂhymm
. for coungel's unprofessional errors, the result of the proceeding yvouid' have been different.” Cherry,
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o chindal” smhmmhfmmmammofauammmm{ Sra
- Sme;3298.C.280, 494 SEI5626(1997). “Normally, mleeugmmyismumcomq%u%c;
: :_ofmummgofwmchhdé&ﬂdahnwdnbtbémedﬁdmyadmdufommgaguﬂwpl@

300 S.C/ ot 117-18. "With iéspiect o gy’ plea ctimssl) Agplicant st S5iow that thire s a
mmbbmubmtymbmfofeérmers allehdmhé%uldnothawpledzuﬂtymdwomd

. hweumstedongomgtptnal- M#MU S.52,106S.CY. 365*88 L.Bd.2&203 (1985).

<

" Misadvigs ‘Hegarding paroie eligibility & violént crime categonzalzon
" Abnlotntalleges Counsel thisadvised mm:egudmgwh&herhmaspludmgmﬁéiéﬁ&:
non-violent offense and because his offense was violeit, s will be required to serve'at least eighty-
five pereent of his séritencd: S aitdr it ity Hive porceat ﬁ;ssxﬁmonofmmeasv:olentotnén-

-’(l

wolmtuﬂwawuuudeonseqmseofmmngmdapnhyplumnotmdmdmw

[X4

-0'-‘ '
(72X
o

Mt msc.szo 621; msmmm-ss (fessuemgg;g_mmm
576 de 564" (4th’ Cn'19783) ﬁowever ‘Where'ah applicintlcontendl that ‘e was' “aehvcly

mishfomedathsphmlﬂhgbﬂhy”mchaclhmmyherﬁsdmmaﬁmform@.gm

' _;sm 3528 c soo, 503, s7s S.E.2d 557,'558 (2003) Fmﬂmmm, while eroneous parole
adweeﬁomajudp(oreounsol)eouldeomdvablymsdudadefendmmhisdeumm nmuldbe

“whoﬂymmcﬁed"mnquhehemMeMofthegmhypluwithom aomethingmore.

’ MBK 3. 1057109; 4475524203, 505 (Im)amgmﬁlmmedmwby
‘ _s_;gmxm 329 8.C. 43,495 s.1=..2d429 (1%98).

Comsdmﬂedmdiblyﬁﬂhcgavethemmadﬂeemmgmhehgnbnﬁy His B

. uahmonythathe nnaadvisedAppheantregudmgthe wolmtclassiﬂeauon ofthehitandmn dmge
'ual:o credible. This Combeheves Applicanthasoonfusedthetwo issues, Parole chgibility and

uolentclus:ﬁmonaretwosepmissm. Despite Counsél’ serrotmadegtbeh;tandrun

"7of12
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offeneewunon-violent.Apﬁlicanthasnotmovmhehhssuﬂ‘eredanyprejudioeasaresultofthat
muadwwmdﬁ:sComdoumtﬁnditmnauyhkelymmaumlgtvmtheeoneet '

advlce.Appheantwouldnothavepledguﬂty '!'hlsCom'tﬁndsAppheamhasfmledtoprovethc
“aomeﬁnngmo:c mquedbyﬂm Apphmtd:dmtmfyﬂzewolaumgonnﬂoninduced -
lmnwpladgmlty.ﬁnorisxtreasomblembeheveltwastheﬁctorﬂmtindmedhlspba.mhghtof '
theevidmoemhmandthecmummmofhmme. Itismrthnohng.avmlent
claaszﬁgationhas ngsﬁhct on.the ‘Whether an inmste:must. sm-vgmty ;ﬁve onnghty;ﬁve pmenmf
hssenwneebeforeeaﬂymlease,asﬂmisdmmedbyparoleehglbﬂuy He:e,Comadﬂdni#
;;_i,gwemectadmmmngmhemﬂny mcwmmmmmtmm@m

B s v %

ﬂllmonudmiedanddmm S IR R ; c-;

0 ‘ n
\ Faumxamymgaewmmw:m )
Apphemmledtoptesmtanyev:deneeinﬂlpponoﬁhisdlegmon. Toshowmem "t

';gssmancc in this. md, Applicant: munpmunwldnnce"to'show ‘what eomuqemldhave
. discovered had he more fully investigated. Jucksony, State, 329 5.C: 345,354,495 S.E.24 768, 772
(1998) (“Respondent fued to present any evidene of what counsel could have discovered or what
otter defenses respondent would have requested counsel pursue had counsel mare fully prepared for
therial"). Failure o conduotan independéntinvestigaion does not constitte Inefectve asistunse

- of.counsel ﬁhmthsaﬂmﬁon.is supported ohly'by'mm spectilation as to result: Porter v. Stats,

368 s.c. 378. 385-86, 629 S.E2d 353, 357 (2006) (aﬁnsumm_‘m 329 . c. 329, 334

496SE.2d41$ 417(1998)) Apphanthuﬁiledtoshowwhntbeneﬁmlmfomaﬁonconldham -

beendiscoveredthomseldoncmo:einmm Even s, Counsel testified credibly thatnot .

onlydldherrevnewallofﬂae discovery, he also droye the route; went to the-scene, and spoke to '

; :witnesses. mmﬁﬁs%md’smmmmbeyondmmble, Wl ey

95
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thie'éuse of déathof the Viotim, First; his Coiif riotes any clfirié siftouriding the failure to preséiit’

& Witniéss dxsines e tastimony frof the witness would hive beéri-fvatable t the defénsé and

therefére affécted the outcoine of the irial. Hdhreva-}'thi#-comnn'onisbawd' ¢ onpm'eeowectm jéctine and
specillation: Prqiudieeﬁ'ommalcounselsfadmto htamworeallmtnmsescamotbeshuwn‘
' whereﬂtewmeuesdomtmufyatpost-eonwcuonreheﬁ Underwood v. State, 309 S.C., 560, 425

{pRaR o1 an 932 @™ €ir! 1990),@4;@499@ s=932
‘ (1991). Appheam'smuespeculanonastowhatam mnmonywonldhavebem@t,bﬁ{

il siisty his burdeci oF shiswing prejudice. Clarkv. Sfate; 315 S.C. 385 434&5.2:1266(?593);;

?Ckm;mordertoestabhshprejudwcfromthnwmm fa:lure‘tomuﬁatmﬂ. B.Ml
:Smsssscmzsa so9sszaso7(199s) BmmAppwmedmmmﬂ;emmonyofm

expertdocmr anyprejudxeeddmvedﬁomanyofCounsePs acnonsludmgwhm'nott&hfyingm ‘

-pmelyspmhhve. Tha'efore,ApplicanthESfaﬂedtomeethisbm'denmproveComselwu
neffective. ;

| 1L Involuntary Guilty Plea
X ,'.~ Apphcmakommsplums”mvphmybedﬁsehssm&ﬁwmmmm
-w:ﬂ:hlspleammtwnhthesme. Therecordmustestabhshmdefmdanthadaﬁ:ll

mdustandmgoftheeonsemmmofhispleundthecharguagamsthlm p_ﬂm,msc 138 :

: 6548.E.2dat874 (citing Boykin v. Alabama, 395 U.S. 238, 242 (1969)). A defendent's knowing and
_volmwvuofsmmrymcommnomlnghumuubembhshedbyawmplmmrd,md
“maybewcomplishedby colloquybetweentheeom-tanddefendam,bawemtheeomtand

90f12




defendant’s coungel, or both.” Roddy ¥. State, 339 5.C. 29, 34, 528 S.E:24 418, 421 (2000) (citing
State', Ray, 310 §.C. 431,437, 427 S.6:24 171,174 (1993)): Pusther, "[a] guilty plea is a solecin,
judicial admission of the truth of the charges” sgainst the applicant; thus, a criminl inmate's rightto
coMstthevdxdityofmchaplea:susuaﬂy but not invariably, foreclosed.m3763 c. at137-

38 654 S.E.Zdat874 (mmmﬂmm US 63(1977)) Therefme,admmoﬁs
“madedmngagmltypleashouldbeconsideredoonclusxveunlm [anapplieant]prmvd:d-

mwhyheshpmmdmwequdepmﬁommeMom statemeats s (ciiig m i
u*";

ungg_sgg.mndm(«hc& 1975); Bdmonds v, Lewis, 546 F 2 566 (4th Cir. 1976)39 w5
mdmudlmwﬂ@ammmwmmmm&meﬁhe%%
tmmcriptofthe gnﬂ!ypleahendngwﬂlbeeom:dwedto dmmwmnwmxem@ E:
ooumlwucm-edbyﬂxemfonnmonconvgyedatmepleahaﬁng?gatlss-ss ss-tsmda:sw

(cmmy_glg_v__m. 326.8,C, 158, 165, 485 S.E.2d 367, 370 (1997)).

mPCcha,mapphmtmmgamnsmonalwolauonmustMeﬁeimeqsomof_
ineffeiveasssiange of comsel, ALShabazzv, S, 3385.C. 354,363:64, 527 SE24 742, W7
(2000) (itations pmitted). Anapﬂicamwhopleadsguﬂtybnthaadviceofcomelmycoﬂmmy
mmeplnonlybyshovdng(l)wmsdmsmeﬁecﬁwmm&mhamomﬂepmbsbﬂny
that bmﬁarcounsei'senom, the defendant would not have pled gumyand wonldhavamsismdnn
goingto mal. Boscoe v, State, 345 5.C.16)20, 545 5E2d 417, 419 (2001). An applicant g!lggng ’
mguﬁwphnmmmwhmﬁwmmofm must prove counsel's advice was ot |
“within the competence demanded of ettomeys in criminal cases.” Hill v. Lookhart, 474 U'S. sz,ss
(1985). Further, “[t]hat 2 guilty plea must be mmlhgentlymadeisnot areqm:unentthﬂal!adviee
oﬂ’e.red.by_theget:cndmt,'s lawyer withstand Wvgammﬁonmapoﬁ-comc&onhmng.
McMann.v, Richardson, 397 U.S, 755, 770(1970). Rather, W'aﬂqaogmtyisminmmm;
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28

depaﬂsummmﬂmamlnotonwhethuacounwomdmspecuvdy‘mmidereoumel‘s
admetwbengbt orwmng.butoh”whethnrthatadvicewasmthmihe range o’r‘competende
demanded of attomeys i criniinal Gasés.” Id. at 771, wad e T T

Tho sécord.fully supports the knowing id wohmtdey wture of Applicanfa léd.”Applicms

b iled to give 8 suffcient reason o be allowéd to depart fimm the truthoF his statemeriis miade

dnrmsh:sgwltyplw-

¢ kT fh mi Apphcantfmu*hm idtbos Is 15t ' SedraEtics With the seiifefite™he

Wm&ﬁemmmﬁﬂswmdeumdwhymmhhemmmw
-—"x
notmore favorable to hirn than that which he negotiated. va@mnlmﬁedmadmfh%&‘ -
dmmy&ﬂw&m:mtonbwmthemwsbeneﬁmlmhschm Uponmﬁof’}%(-:

memdmdﬁemnymmmkmmmmmml'sumﬁonﬂmthemW

&,\

mwmmmmdedmmwmduwasmApphm’sbutihmmwobj
mmmpluwmm PR RPN R u AR
- Lastly, dmough&is&mﬂmedwmmmwwdﬁetypeofmlwfnmmduﬁng
d:ehear.mg.ﬂ:isCourtxsawuethatifmerroraffemmmapplmnfsmandmthuplum
mmmdmgformmmmngmmawepmblefomofmhcfthis%mhasthemhomngmt
However thqumntdoesnotbeﬁeveﬂﬁsasewmmaremmdfonemncing. Ifthe
wm;mmwwmmw&mmmdymmm 'Ihﬂefore,tlns
Courtﬁndsﬂ:ereeordreﬂectsApphcant’splenwasvolunmy
| . CONCLUSION o '
Buedmaﬂthefomgomg,thstouﬁﬁndsmdmncmdesApphcamhasmtwubhshedmy g
ﬁlldmpow mydeﬁq;::xes onthepartofConmsdandﬂnﬂm Apphemhasfnﬂedtopmve

“110f 12



prejudice from any alleged deficiencies in Coungel’s representation of him. Therefore, as Applicant
bas faﬂedtomeethsbmdenofpmofmﬁnspost—convichonmliefachon, his application is denied
and dismmedwnth prejudice,

“This Court notifies Applicanthe must file and serve a notice of appeal wiﬂﬁnm’(zo)days
from receipt by counsel of wriften notice of enty of judgment to secure t'he.appropﬁate. appellate
review. See Rule 203 SCACR. An applwanthas anghttoanappellatecmmd sasmsmmwli@
_theyareseekmgremwofths dema!ofPCR.msms, 305 $.C. 453 (1991), Ifanaghm K
wishes 1o setk appellate roviow, PCR counsel must serve and ﬁleaNoﬂeeoprpemngé:

) "')r.._
.Applicam’sbehalf See Rule 711 (g), SCRCP. You must look at Rule 243 ofmesm@m |
.-"E'—'i
AppellateComtRuleaforappropnatepa-ooeduresforappuL : w 3

IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Reliefis denied and dismissed with

- prejudice;
ApphcantshallremamintheclmodyofﬂwSothmlmaDepm
ofCon@ommcompletesermeofhssenm.

mrrlssoonnmm // md;@_"__,zoﬁ’;
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WITNESSES

Spartanburg Sounty Sherriff's Office

A
Mk_../ 7

[ 4

ARREST WARRANT NUMBER
Direct indictment

ACTION OF GRAND JURY

ﬂ A JUl 29 ._.‘—.,,-;'

ForepeTso_n of Grand Jury

Date Ne) _
SN L = -
VERDICT .
L BICANS N  »
e 2
e e &
Forepersait of Pt Jury" 8-
Date: /

DOCKETNOGS 42,3350/

" The State of South Carolina
County of Spartanburg B

Barry J. Barnette, Solicitor .

COURT OF GENERAL SESSIONS

AUG 03 7015
' TERM

m— - pm———

'F

THE STATE
VS.

Kelvin Eugene Cohen

|

|

: lndicimé nt for

HIT AND RUN
WITH DEATH

SC Code: 56-5-1210
CDR Code: 2463
Class MisiC
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101

STATE OF SOUTH CAROLINA ) INDICTMENT
' )

COUNTY OF SPARTANBURG )
10t 29 256

At a Court of General Sessions, convened on ., the

Grand Jurors of Spartanburg County present upon their oath:

HIT AND RUN WITH DEATH

That, Kelvin Eugene Cohen, did in Spartanburg County on or about June
8, 2015, williully and uniawfully violate ihe provisions of Section 56-56-1210
‘ of the South Carolina Code of Laws, 1976, as amended, in that he was the
. driver of a vehicle involved in an accident which resulted in' death to Quincy

.Campbell and he left the scene of the accident by failing to stop at the
scene of the accident or stay as close to it as possible and/for until he had
fulfilled the requirements"of Section 56-5-1230 of the Code of Laws of

South Caralina, 1976, as amended in violation of Section 56-5-1210 (A)(3),
(B) of the Code of Laws of South Carolina (1976, as amended). ~

Against the-pe,ace and dignity of the State, and contrary to the statute in "such case

. made and provided. o . }/\W
: - . %%TANT SOL%ITOR C/




WITNESSES

Spa n:Q# urg ,Gom‘ty Sheriff's Office

=
7K
®

" DOCKETNO. -

15-(GS-42-75°3

The State of South Carolina
County of Spartanburg

__Barry J. Barnette, Soficitor

ARREST WARRANT NUMBER

' COURT OF GENERAL SESSIONS
AuG 03 2015

TERM

ACTION OF GRAND JURY

/B, ~e N

J
Forsperson of Grand Ju
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STATE OF SOUTH CAROLINA ) - INDICTMENT

COUNTY OF SPARTANBURG )
Y 2015
At a Court of General Sessions, convened on i . the

Grand Jurors of Spartanburg County present upon their oath:

HABITUAL TRAFFIC OFFENDER CAUSING DEATH

That the defendant, Kelvin Eugene Cohen, did in Spartanburg County on or about
June 8, 2015, operate a motor vehicle after having been declared an Habitual Offender
by The South Caralina Department of Public Safety when his licanse to drive had been
canceled, suspended, or.revoked. The Defendant violated the provisions of subsection
56-1-1100 and 56-1-1105 and violated an act forbidden by law or neglected any duty
imposed by law in the driving of the vehicle, to-wit; "

(1) Drlvmg Left of Center (Sections 56-5-1810 and 56-5- 1880) and/or

(2) -Failure to follow right of way restrictions (Art 17, Section 56) and/or

(3} Fallure of driving on roadway laned for traffic (Sectlon 56-5- 1900) andlor

(4) Failure to maintain proper control of vehicle, and/or

(5) Driver's failure to exercisé due care, and/or

(6) Driving too fast for conditions (Section 56-5-1520 subsectlon (a)) and/or

{7} Restriction on Speeding (Article Il, Section £86), andfor

(8) Failure to maintain a proper lookout for other traffic, and/or

(9) Reckless Driving (Section 56-5-2920, and/or |

(10) Driving while his Driver's License is‘suspended (Title 56, Article 1), and/or

(11)  Following Vehicle Too Closely {Section 56-05-1930)
~ which act or neéleci proximately caused the death of Quincy Campbell, who died on
June 8, 2015 from injuries from this incident, all in violation of §56-1-1100 and 56-1-
1105, THE CODE OF LAWS OF SOUTH CAROLINA, (1876), as ame‘hdgd. '

Against the peace and dignity of the State, and contrary to the statute in such case

. made and provided. ( ; <Z 9 g

AFSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
COUNTY OF SPARTANBURG )
DEC 09 2016

At a Court of General Sessions, convened on . the

Grand Jurors of Spartanburg County present upon their oath:

HABITUAL TRAFFIC OFFENDER CAUSING DEATH'

. That the defendant, Kelvin Eugene Coheﬁ, did in Spartanburg Courity on or about
June 8, 2015, drive a motor vehicle after having been declared an Habitual Offender by
The South Carolina Department of Public Safety when nis license to drive had been
canceled, suspended, or revoked. The Defendant violated the prévisions of 'subsection
56-5-1100 and 56-5-1105 and violated an act forbldden by law or neglected any duty
imposed by law in the driving of the veh|cle to-wit: .

(10 Drlvmg Left of Center (Sectlons 56-5-1810 and 56-5-1880), andlor

(2) Failure to follow right of way restrictions (Art 17' Section 58) and/or

- (3) Failure of driving on roadway laned for traffic {Section 56-5-1900). and/or

(4) Failure to maintain proper cantrol of vehicle, and/or A

(55 Driver's failure to éqterci;e due bare, and/or i

(6) Driving"'too fast for conditions (Section 56-5-1520 subsection(a)). and/or

(7) Restriction on Speeding (Article Il, Section 56); and/or |

(8) Failure to maintain a proper lookout for other traffic, and/or

(9) Reckless Driving (Section 56-5-2920) and/or |

(10) " Driving while her Driver's chense'is suspended (Title 56, Article [)

(11)" Following Vehicle Too Closely (Section 56-5-1930)
Wthh act or neglect proximately caused the death of Qumcy Campbell, who died on
~ June 8,72015 from |nJunes from this incident, all in v10lanon of §56-5-1100 and 58-5-
. 1105, THE CODE OF LAWS OF SOUTH CAROLINA, (1976), as amended.

Againét the peace and dignity of the Stale, and contrary to the statute in such case

made and provided.
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STATE OF SOUTH CAROLINA ) INDICTMENT

COUNTY OF SPARTANBURG )
L2

At a Court of General Sessjons, convened on -, the

Grand Jurors of Spartanburg County present upon their oath:

FAILURE TO STOP MOTOR VEHICLE WHEN
SIGNALED BY A LAW ENFORCEMENT VEHICLE

That i\'eivin- ‘Eugene Cohen,' did in Sparanburg County on or
aboutJune 8, 2015, fail to stop the motor vehicle which he was driving on a
road, street, or highway of the State of South Carolina when he was
signaled by a law enforcement vehicle by means of a siren or flashing light,
in violation of §56-5-750, THE CODE OF LAWS OF SOUTH CAROLINA,
(1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided. i IWQ
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