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ISSUE PRESENTED
Whether plea counsel provided ineffective assistance of counsel when he failed to inform
Petitioner, prior to pleading guilty, that he could have challenged the legality of the pat down
search during the traffic stop, where the police® officers who conducted the search gave
contradictory reasons as to why reasonable suspicion existed to search Petitioner’s person, and

where the rest of the evidence against Petitioner stemmed from that illegal search?



STATEMENT
During the December 2013 term, the Spartanburg Couqty Grand Jury indicted Petitioner
for trafficking cocaine, possession of a weapon during the commission of a violent crime, and
possession of cocaine with intent to distribute within one-half mile of a school. App. 118 — 123.
On October 18, 2016, a hearing was held before the Honorable J. Derham Cole. App. 1.

John Belton White, Jr., and Ryan Frederick McCardy represented Petitioner. Id. Derrick Bruce

Bulsa represented tile st;clte. Q'l:he burpoéé >o.f thehearmg was fbr the skate »to explam Aifs plea
offer on the recordl. App.4,1.1-12,1. 22.

On October 21, 2016, Petitioner pled guilty before the Honorable J. Derham Cole. App.
16. Ryan Frederick McCardy represented Petitioner. Id. Derrick B'ruce Bulsa represented the
state. Id.

Judge Cole accepted Petitioner’s plea. App. 26, 11 1 — 2. Petitioner was sentenced,
pursuant to the negotiated sentence, to twelve years’ imprisonment with thirty-months of home
detention to run consecutive. App. 27, 1. 21 - 28, 1. 3.

On April 6, 2017, Petitioner filed a post-conviction relief (PCR) application alleging that
-plea counsel failed to advise Petiﬁoner of his Fourth Amendment rights and of the potential

defenses to the illegal search in his case. App. 30 — 36. On November 1, 2017, the state filed its

Return. App. 37 - 44.

! The state’s plea offer was, “a twelve-year active Department of Corrections sentence with two
and a half years of home detention to follow.” Id. The 808 days of time served credit that
Petitioner was entitled to would be applied to his prison sentence and not his home detention. Id.
The state also said that if Petitioner deiced to go to trial, they would seek a life without parole
sentence. Id. The state’s offer expired by the end of the week. Id. .

2



On November 7, 2018, Petitioner’s PCR hearing was held before the Honorable J. Mark
Hayes, III. App. 45. Rodney W. Richey represented Petitioner. Id. Jordan A. Cox represented the
state. Id.

In an Amended Order of Dismissal filed on Januvary 25, 2019, Judge Hayes denied
Petitioner relief. App. 107 — 116. Judge Hayes found that Petitioner failed to show how his
Fourth Amendment rights were violated in this case. App. 113. Moreover, he found that
Petitioner did not show that he would have been successful on his Fourth Amendment challenge

had he proceeded to trial. App. 113.



ARGUMENT

Plea counsel provided ineffective assistance of counsel when he failed to inform Petitioner, prior

to pleading guilty, that he could have challenged the legality of the pat down search during the

traffic stop, where the police officers who conducted the search gave contradictory reasons as to

why reasonable suspicion existed to search Petitioner’s person, and where the rest of the

evidence against Petitioner stemmed from that illegal search.

Relevant Facts

On June 28, 2013, police officers pulled over Appellant because he, “turned left without
using a turn signal,” and he was allegedly speeding. App. 24, 1. 15 — 25, 1. 20. During the traffic
stop, the officers gave two different accounts as to why they had reasonable suspicion to take
Petitioner out of his car and pat him down. App. 24, 1. 22 — 25; App. 55, 1. 4 — 13. When the
officers patted Petitioner down, “the found a bulge in his pocket” which, after reaching into his
pocket, was found to be cocaine. App. 24, 1. 25 — 25, 1. 3. The traffic stop was within half a mile
of a school. App. 25,11. 9 - 11.

As a result of the drugs found during the traffic stop, a search warrant was obtained for
Petitioner’s residence. App. 25, 11. v15 — 20. Upon execution of the search warrant, police officers
discovered more drugs inside Petitioner’s residence. Id.

At Petitioner’s PCR hearing he testified that the entirety of the state’s case was derived
from the search during the traffic stop. App. 52, 1. 18 — 53, 1. 6. Petitioner told the plea court he
was satisfied with his attorney during the colloquy because he did not know of the potential
challenges he could have raised regarding legality of the traffic stop search, until after he pled

guilty. App. 64, 1. 24 — 65, L. 11; App. 70, 1. 18 = 71, 1. 9.



i’etitioner stated that when he and plea counsel spoke about his case, plea counsel would
tell Petitioner that he had no chance at trial and no defenses to the charges against him. App. 53,
1. 25 -56,1. 16; App. 62,1. 17 — 63, 1. 23. Had Petitioner known of the possible challenges to the
searches he could have made, he would have proceeded to trial. App. 53,1. 1 —24; App. 60,1.2 -
61,1.2. |

Petitioner éxplained that his Fourth Amendment challenge to the traffic stop search
would have been successful because the officers lacked reasonable suspicion to take him out of
the car and search him. App. 53, L. 25 — 56, 1. 16. Moreover, the arresting officers gave two
different reasons for searching him. Id. One officer said they thought he had a weapon and the
other said they thought Petitioner “placed sémething in the éar.” Id.

Plea counsel testified he discussed the Fourth Amendment issues with Petitioner in his
case. App. 75, 1. 16 — 77, 1. 22. Plea counsel said that since there was no video or audio of the
traffic stop, it was Petitioner’s word versus the arresting officers’ word. App. 78,1. 1 =79, 1. 1.
Plea counsel stated that it was Petitioner’s decision to plead guilty, but admitted that Petitioner

- wanted to go to trial “up until. the last minute.” App. 79, 1. 15 - 80, L. 10.

The PCR court found thaf Petitioner failed to show how his Fourth Amendment rights
were violated by the search during the traffic stop. App. 103. The court also stated that Petitioner
did not show how he would have been successful had he challénged the legality of the search at
trial. Id.

Discussion

Petitioner pled guilty without knowing his Fourth Amendment rights or that he could

have challenged the legality of the searches in his case. App. 53, 1l. 7 — 24. Had plea counsel

properly explained the weaknesses of the state’s case and the potential Fourth Amendment



challenges that Petitioner could have raised, he would have gone to trial. Id; App. 60, 1. 2 - 61, 1.
2.
~ The difference, “between a valid guilty plea and an invalid guilty plea lies in the knowing

and voluntary nature of the plea.” Berry v. State, 381 S.C. 630, 635, 675 SE.2d 425, 427

(2009). The longstanding test for determining the validity of a plea is whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the

defendant.” Hill v. Lockhart, 474 U.S. 52, 56 (1985) (internal quotations omitted) (applying the

two-part test for claims of ineffective assistance of counsel in Strickland v. Washington, 466

U.S. 668 (1984) to claims of the same against plea counsel).

First, “the voluntariness of the plea depends on whether counsel’s advice was within the
range of competence demanded of attorneys in criminal cases.” Hill, at 56. On the other hand,
the prejudice requirement focuses on whether “there is a reasonable probability that, but for
counsel’s errors, [the defendant] would not have pleaded guilty and would have insisted on going
to trial.” Id. at 59. “[TThe voluntariness of a guilty plea is not determined by an examination of
a specific inquiry made by tl_le sentencing judge alone, but is determined from both the record
made at the time of the entry of fhe guilty plea, and also from the record of the PCR hearing.”

Holden v. State, 393 S.C. 565, 572-74, 713 S.E.2d 611, 615-12 (2011).

“The benchmark for judging any claim of ineffectiveness must be whether counsel’s

-

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied on as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984).

To prove ineffective assistance of counsel, “the defendant must show that counsel’s performance
was deficient” and “that the deficient performance prejudiced the defense.” Id. “When a

convicted defendant compldins of the ineffectiveness of counsel’s assistance, the defendant must



show that counsel’s representation fell below an objective standard of reasonableness.” Id. at
687 — 688. To prove prejudice, “[t]he defendant must show that there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. at 694.

The police pulled Petitioner over because he allegedly failed to use a turn signal and was
speeding. App. 24, 1. 15 — 25, 1. 20. However, the officers gave conflicting accounts as to why
they patted Petitioner down during the traffic stop. App. 53, 1. 25 — 56, 1. 16.

Plea counsel failed to explain to Petitioner that the police needed articulate a “reasonable
suspicion that [Petitioner] was armed and dangerous,”‘.before patting him down. App. 57, 11. 12 —

15; App. 59, 1. 2 — 4. State v. Banda, 371 S.C. 245, 253, 639 S.E.2d 36, 40 (2006) (“a police

officer must have a reasonable suspicion that a person is armed and dangérous before conducting
a pat down or frisk of that person. ‘Reasonable suspicion’ of weapons requires that a reasonably
prudent person under the circumstances be warranted in the belief that his safety or that of others
is in danger.”) (internal citations omitted)

Moreover, plea counsel failed to explain that the United States Supreme Court extended

that standard to “valid automobile stops for traffic violations.” App. 59, 1l. 2 — 4; Pennsylvania v.
Mimms, 434 U.S. 106, 111-112 (1077). Thus, Petitioner would likely have been successful if he
challenged the legality of the traffic stop pat down for lacking reasonable suspicion that

Petitioner was armed and dangerous. App. 53,1. 25 -56,1. 16

The search warrant for Petitioner’s home was obtained and executed because of the drugs

found on Petitioner during the traffic stop search. App. 52, 1. 18 — 53, 1. 6. Plea counsel never

discussed with Petitioner that he could challenge the admissibility of the evidence found from




both of the aforementioned searches as fruit of the poisonous tree. App. 53, 1. 7 - 24; Wong Sun

v. United States, 371 U.S. 471, 485 (1963) (“The exclusionary rule has traditionally barred from

trial physical, tangible materials obtained either during or as a direct result of an unlawful

invasion.”)
R —————

In the instant case, plea counsel’s failure to explain to Petitioner that he could have
challenged the admissibility of the drugs discovered if he proceeded to trial constituted deficient
performance. App. 53, 1. 25 — 56, 1. 16. That deficient performance induced Petitioner to plead
guilty and prejudiced Petitioner because he would not have pled guilty if plea counsel had
explained that he could have challenged the drug evidence discovered after the illegal search of
Petitioner during the traffic stop. App. 53, 1l. 7 — 24; App. 55, 11. 14 - 24; App. 60, 1. 2 — 61, 1. 2;

Hill, at 57 - 59.



CONCLUSION
Based on the foregoing arguments, Petitioner respectfully requests that this Court grant
certiorari to allow for full briefing on this issue.

Victor R Seeger
Appellate Defender

ATTORNEY FOR PETITIONER
This 27" day of August, 2019.
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IN THE SUPREME COURT

Certiorari to Spartanburg County

Honorable J. Mark Hayes, Circuit Court Judge

MICHAEL F. WIGGLETON,

PETITIONER
V.

STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Michael F. Wiggleton states:

1. He is Appellate Defender for the South Carolina Office of Appellate Defense, and
was appointed to represent petitioner. ‘

2. He has reviewed: the record of petitioner’s post-conviction relief hearing before
Judge J. Mark Hayes, which was held on November 7, 2018, and, in his opinion, the appeal
is without legal merit sufficient to warrant a new trial.

3. He has, pursuvant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988),
briefed an arguable legal issue which arose during the post-conviction relief process.

Therefore, counsel requests that the Court relieve him as counsel for Michael F.

Wiggleton.

Respectfully Submitted,

74%1//'3 Aewsp—

Victor R Seeger
Appellate Defender
ATTORNEY FOR PETITIONER

This 27% day of August, 2019.
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Spartanburg County

Honorable J. Mark Hayes, Circuit Court Judge

MICHAEL F. WIGGLETON,

PETITIONER
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Johnson Petition for Writ of
Certiorari and a copy of the Appendix in the above referenced case has been served upon Johnny
Ellis James, Jr., Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519,
Columbia, SC 29201; and a copy of the Johnson Petition for Writ of Certiorari and a copy of the
Appendix have been served on Michael F. Wiggleton, #167168, at Tyger River Correctional
Institution, 200 Prison Road, Upper Yard, Enoree, SC 29335-9308, this 27" day of August,

| Vb B Mg

Victor R Seeger
Appellate Defender
ATTORNEY FOR PETTTIONER

SUBSCRIBED AND SWORN TO before me

: thlS 27 day of August, 2019.
(L.S)

Notary Pubhc for South Carolina
My Commission Expires: October 26, 2019




Spartanburg Public Safety Department  ADDRESS: 145 W. Broad’ St Shtanbafy s.c. 20306- PHONE#:(864)596-2035

NC|

AGENCY |.D. INCIDENT REPORT “z—‘——‘l NG, [ ENTE
$C0420100 06083713 F F

[ INGIDENT TYPE COMPLETED |FORCEDENTRY|  PREMISETYPE | priien | ™
- j=| Business
1. 35A DRUG/INARCOTIC VIOLATIONS HYES O Ko| OYES O NO| piGHWAY/ROA... R ool it
. O Relig. O,
2. 801 NON-REPORTABLE TRAFFIC OFFENSE (DUS/SPEEDING/ETC) BYES OnNoj Oves B NO HIGHWAY/ROA... =] os;c:mubuc
. DYes Ono| OYES O ND ggﬂ*m'm
% INGIDENT LOCATION (SUBDIVISION, APARTM.ENT AND NUMBER, STREET NAME AND NUMBER) * ZiP CObE WEAPON TYPE
5 ARCH ST _HOWARD ST Spartanbur sC . 298301~
BRCIDENT DATE Z&HR CLOGK AT E 24 HR. CLOCK B IEPATCE & RS TOCATION 1.
06/28/2013 17:03 -1 06/28/2013 19:00 06/28/2013 17:03 17:03 19:00 1
COMPLAINANT'S NAME (LAST, FIRST, MIDDLE) - RELATI ganwmwaﬁcr | ResibenT [racE] s=xface ETH | DAYTIMEPHONE l EVENING PHONE
MATHIS, BRENDALL K : 8645962224 5 - - &
ADDRESS ciy STATE 2P CODE LOCATION vC,
145 W BROAD ST ' : Spartanburg SC 29306- 3 e
VICTIM'S NAME (LAST, FIRST, MIDDLE) b= :’2 ﬂ RESIDENT |RACE| SEX | AGE ] En-Ll DAYTIMEPHONE EVENING PHONE
H
CITY OF SPARTANBURG ST B64-596-2035 8 - . B
= | HEIGHY WEIGHT HAIR EYES FACIAL HAIR, SCARS, TATOUS, GLASSES, CLOTHING, PHYSICAL PECULIRRITIES, ETC,
o
; oY STATE 2P CODE LOCATION NO,
{145 W BROAD ST Spartanburg " sC 29306- 3
LS' VISIBLE INURY (VICF. 1) [T YES No 0  EXPLAIN— ] COMPLAINT OF ANY NON-VISTBLE INJURIES: (1 YES NO O
VICTIM(NO. Y USING: ALCOHOL. 3 YES NO[3  WNK [I DRUGS: JYES NOC] UNK O3 TVPE:
TWO-MaN VEH. [T ONEMANVEH. [ DETECTWENSPLASMT, O omER O awoNe O AssistED O [ *J—This Jurisdiction,  S—State.  O—OuwtofStale.  U-—Unknoan
W@ SUEPECT | NAME, (LAST, FIRST, MIDDLE) RACE]SEX |AGE =H,| . DRIEGFBIR™ HEGHT [WRGHT] RAR | Eves
sy WIGGLETON, MICHAEL FITZGERALD B | M 46 N 1112411966 508 | 175 |BL...|BRO...
O FACIAL HAIR, SCARS, TATOOS, GLASSES, CLOTHING, PHYSICAL PECULIARITIES, EIC
= O waNTED .
b=l wars
O ADDRESS . oY STATE 2P GODE LOCATION NO.
E‘," i ARREST .
0 147 HEATHER DR Spartanburg SC 29301- 4
g B SUBJECTINO. 4] UBING: ALGOHOL: (] YES NO B U [1 | ARRESTEDNEAROFFENSESCENE IRYES No O DATE/TIME OF OFFENSE DATE T2VE OF ARREST
OsuMMons loaussTves No B W] TYPE: TOTAL#ARRESTED { 06/28/2013 17:03 06/28/2013 17:03

NARRATIVE

. ORIGINAL - MATHIS, B.

ON 06-28-2013 AT APPROXIVATELY 1703 HOURS SPO MORROW AND | (SPO MATHIS) WERE PATROLLING THE AREA OF ARCH
STREET AND HOWARD STREET WHEN WE GOT BEHIND A BURGUNDY HONDA WITH SOUTH CAROLINA TAG lYIM425 SITTING AT THE
INTERSECTION. THE VEHICLE THEN TURNED LEFT ONTO HOWARD STREET WITHOUT USING A TURN SIGNAL. WE GOT BEHIND
THE VERICLE WHILE TRAVELING DOWN HOWARD STREET AND PACED THE VEHICLE AT A SPEED OF 45 MPH IN A 30 MPH SPEED
ZONE. |INITIATED A TRAFFIC STOP ON THE VEHICLE AND WE STOPPED AT HOWARD STREET AND OLD HOWARD GAP. |
APPROACHED THE DRIVER OF THE VEHICLE AND ASKED Hil FOR HIS DRIVER'S LICENSE, REGISTRATION AND PROOF OF
INSURANCE WHILE SPO MORROW APPROACHED THE PASSENGER SIDE. THE DRIVER WHO WAS IDENTIFIED AS MICHAEL
WIGGLETON (B/M DOB 11-24-1866) PROVIDED ME THE REGISTRATION AND PAPERWORK FOR HIS INSURANCE POLICY. | TOOK THE
PAPERWORK BACK TO MY PATROL VEHICLE AND BEGAN LOOKING OVER THE PAPERWORK AND CHECKING HIS DRIVER LICENSE.
| WALKED BACK UP TO THE VEHICLE TO TALK WITH MR, WIGGLETON ABOUT THE INSURANCE PAPERWORK AND WHILE | WAS
SPEAKING WITH HIM HE MOVED HIS HANDS FROM HIS LAP AND BEGAN GRIPPING THE STEERING WHEEL SO TIGHT WHERE |
COULD SEE HIS PULSE IN HIS HANDS. MR. WIGGLETON THEN REMOVED HIS HANDS FOR A BRIEF SECOND THEN PLACED THEM

- |BACK ON THE STEERING WHEEL AND BEGAN CLINCHING IT AGAIN. | WALKED BACK TO MY VEHICLE AND SPO MORROW STOOD

BY AT THE PASSENGER SIDE. WHILE | WAS CHECKING THE PAPERWORK SPO NORROW ADVISED ME THAT MR. WIGGLETON
APPEARED TO PLACE AN ITEM IN BETWEEN HIS SEA1 AND THE CENTER CONSOLE AND HE WAS GOING TO HAVE HIM STEP QUT,
SPO MORROW HAD MR. WIGGLETON STEP OUT AND ASKED HiM IF HE HAD ANY WEAPONS ON HIS PERSON AND MR, GLETON
JURISOIGTION OF THEFT JORISDICTION OF RECOVERY
LAWENFORCEMENTAGENCY _ LAW ENFORCEMENT AGENGY
{7; TYPE(GRQUP)I . [ TOTAL VALUE
wisoy  60.00 {$0.00
£ |oame 50,00 : 1$0.00
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sme0  15263.00 B s263.00
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‘(!MORROW, MICHAEL SHANE 06/28/2013 17:03| 0206 | pwestcanoy O ves no H
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Narrative 1" Continuation: Page 1

REPLIED "NO". SPO MORROW THEN ASKED {F HE HAD ANYTHING ILLEGAL ON HIS PERSON AND MR. WIGGLETON REPLIED
NO". SPO MORROW THEN ASKED FOR CONSENT TO SEARCH HIS PERSON BUT MR. WIGGLETON STATED "NO", DUETO
THE WAY MR. WIGGLETON WAS REACHING IN BETWEEN THE SEAT WE ADVISED HIM WE WERE GOING TO CONDUCT A PAT
DOWN OF HIS PERSON FOR WEAPONS. MR. WIGGLETON THEN TURNED AND PLACED HiS HANDS ON THE TOP OF THE
VEHICLE. DURING THE PAT DOWN SPO MORROW FELT A LARGE BULGE IN MR. WIGGLETON'S FRONT POCKET CONSISTENT
WITH NARCOTICS, SPO MORROW THEN DETAINED MB. WIGGLETON AND LOCATED A CLEAR PLASTIC BAGGIE OF A WHITE _

OWDER_SUBSTANCE BELIEVED TO BE COCAINE (APPROXIMATELY 16 GRAMS) IN HIS LEFT FRONT POCKET, VR.
WIGGLETON WAS PLACED UNDER ARREST AND HIS HANDCUFFS WERE CHECKED FOR FIT AND DOUBLE LOCKED. MR.
WIGGLETON HAD A SUM OF US CURRENCY IN HIS POCKETS NEXT TO THE NARCOTICS WHICH WAS BROKEN DOWN INTO
DENOMINATIONS OF A 100, 10'S, 5'S AND 1'S. MR. WIGGLETON VOLUNTARILY FORFEITED THE SUM OF CURRENCY. DURING
A SEARCH OF THE VEHICLE | LOCATED FIVE DIFFERENT CELL PHONES IN THE CENTER CONSOLE ALL BELONGING TO MR.
WIGGLETON. | ALSO LOCATED PAPERWORK FROM APRIL 2013 FOR CHARGES THAT HE RECEIVED EARLIER IN THE YEAR
ALONG WITH ALL HIS DRY CLEANED CLOTHES IN THE TRUNK. WHILE F WAS TALKING WITH MR. WIGGLETON HE WOULD
REFER TO THE VEHICLE AS BELONGING TO HIM AND DUE TO THE AMOUNT OF NARCOTICS THAT WERE RECOVERED AND
NUMEROUS PERSONAL ITEMS LOCATED IN THE VEHICLE WE SEIZED THE HONDA. THE HONDA WAS A 2002 FOUR DOOR
ACCORD WITH VIN 1HGCG16532A048091. ACE TOWING RESPONDED AND TOWED THE VEHICLE TO THE CITY IMPOUND LOT
AND A TOW SHEET WAS COMPLETED. MR. WIGGLETON SIGNED A CONSENT TO SEARCH AUTHORIZATION FOR ALL FIVE OF
HIS PHONES AND THEY WERE PLACED INTO EVIDENCE AT CITY HALL. MR. WIGGLETON RECEIVED A CONVICTION FOR
TRAFFICKING COCAINE ON 03-19-1989 AND A CONVICTION FOR PWID COCAINE 1-10-2013. | WILL SPEAK WITH A JUDGE AND
SEEK A WARRANT FOR TRAFFICKING COCAINE 2ND OFFENSE. THE WHITE POWDER SUBSTANCE TESTED POSITIVE FOR
COCAINE USING A REAGENT. BEST ENVELOPE # S153599 WAS COMPLETED AND PLACED INTO EVIDENCE ALONG WITH THE
CELL PHONES, KEYS TO THE VEHICLE AND PAPERWORK. SEE SPO MORROW'S SUPPLEMENTAL FOR ADDITIONAL
INFORMATION. . C

REVIEWED BY SGT HILLERS 06-28-13
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Entered By M!CHAEL SHANE MORROW, on 7/2/2013 o 48 01 AM
- -Jurisdiction: SC0420100° - . .
_Case Number: 06083713
" Supplement: No
Source Tab!e' RMS_ Case

Title: SUPPLEMENTAL MORROW MS

ON 06-28-2013 AT 1703 HRS, SPO MATHIS AND [ (SPO MORROW) OBSERVED A BURGUNDY HONDA
ACCORD BEARING SC LICENSE PLATE OF {YM-425 THAT FAILED TO USE A LEFT TURN SIGNAL AT
ARCH STREET AND HOWARD STREET. WE ALSO PACED THE VEHICLE AT 45 MPH IN A 30 MPH ZONE.
SPO MATHIS ACTIVATED HIS BLUE LIGHTS IN THE VEHICLE STOPPED ON OLD HOWARD GAP RD.
AND HOWARD ST. SPO MATHIS APPROACHED THE DRIVER SIDE AND | APPROACHED ON THE
PASSENGER SIDE. THE DRIVER ROLLED DOWN ALL FOUR WINDOWS. SPOMATHIS ASKED THE
BLACK MALE DRIVER FOR HIS DRIVER'S LICENSE, REGISTRATION, AND INSURANCE, SPO MATHIS
WENT BACK TO HIS PATROL CAR TO RUN HIS DRIVER'S LIGENSE. THE DRIVER WAS IDENTIFIED AS
MICHAEL FITZGERALD WIGGLETON (B/M, DOB: 11/24/1966). | STAYED BY THE PASSENGER SIDE =
WINDOW AND WATCHED THE DRIVER WHILE SPO MATHIS CONDUCTED CHECKS ON MR
WIGGLETON. | OBSERVED MR WIGGLETON PLACE HIS RIGHT HAND IN BETWEEN THE SEAT AND
CENTER CONSOLE. WHEN | LOCKED HIS WAY, HE SNAPPED HiS HEAD AROUND AND LOOKED. -
AWAY FROM ME. | ORDERED HIM TO LET ME SEE HIS OTHER HAND. | FELT LIKE THE SUBJECT WAS
RETRIEVING A WEAPON FROM THAT LOCATION. HE PULLED HIS HAND UP SLOWLY, AND
MOMENTARILY RESTED ON THE CENTER CONSOLE ARMREST. | THEN OBSERVED HIS PULSE WAS
BEATING RAPIDLY ON THE TOP OF HIS HAND. THROUGH MY TRAINING AND EXPERIENCE THIS IS
COMMON AREA WHERE WEAPONS ARE CONCEALED FOR EASY ACCESS. HE REACHED OVER AND
TURNED THE IGNITION OFF AND MOVED BOTH HANDS TO THE STEERING WHEEL WITH A TIGHT

Ry WEAPONS THEN | ASKED HIM IF HE HAD ANY OTHER .
iLLEGAL CONTRABAND ON. HlS PERSON AND SAID "NO". TT0 SEARCH
"NO" 1 ADVISED, HIM DUE TO HIS ACTIONS THAT  WAS GOING e

MID SECTION | CHECKED H '
‘ HERTWIJN MY OPEN HAND DOWN THE
FRONT OF HIS LEFT SIDE, | FELT WHAT | IMMEDIATELY RECOGNIZED TO BE ILLEGAL NARCOTICS (A
TARGE ROUND BULGE THAT CHANGED FORM AS | PASSED OVER IT). LSECURED THE OBJECT FROM
THE OUTSIDE AND ASKED HIM WHAT THE OBJECT WAS WHICH [ KNEW TO BE ILLEGAL DRUGS. MR |
WIGGLETON DROPPED FiiS HEAD AS IF DEFEATED AND WOULD NOT ANSWER M. TREACHED INTO
THE POCKET AND PULLED OUT A PLASTIC BAGGY OF WHITE POWDER SUBSTANCE BELIEVED TQ BE
COCAINE. | IMMEDIATELY DETAINED HIM AND LOCATED A SUM OF CASH ALONG WITH THE - T
DRUGS. THE WHITE POWDER SUBSTANCE WEIGHED APPROXIMATELY 16 GRAMS AND FIELD TESTED
POSITIVE FOR COCAINE USING A REAGENT.. SPO MATHIS ASKED HIM IF THERE WAS ANYTHING
ELSE IN THE VEHICLE AND HE STATED "NO". SPO MATHIS LOCATED THREE MONEY ORDER
RECEIPTS MADE OUT TO REBECGA PHILLIPS AT 416 DOVETA(L CIRCLE SUMMERVILLE, SC 29483 FOR
$900.00. THE LATEST RECEIPT BEING 06-27-2013. MR WIGGLETON'S DRY CLEANED GLOTHING WAS '
IN THE TRUNK OF THE VEHICLE ALONG WITH RECEIPTS IN HIS NAME. WE ALSO LOCATED SEVERAL
SETS OF CAR KEYS IN THE CENTER CONSOLE. WE ALSO LOCATED A PROBATION PAROLE PAPER
WORK IN MR WIGGLETON'S NAME. WE NOTIFIED ACE WRECKER SERVICE TO-TOW THE VEHICLE TO
THE CITY HALL (145 W BROAD ST). | PLACED THE NARCOTICS IN BEST ENVELOPE S153599 AND - -
DROPPED IT INTO THE EVIDENCE DROP BOX ALONG WITH THE RECEIPTS AT 145 W BROAD ST. WE
TRANSPORTED MR WIGGLETON TO THE CITY HALL. HE VOLUNTARILY FORFEITED A SUM OF CASH .
TO SPO MATHIS. INVESTIGATOR KIRBY RESPONDED AND SPOKE TO MR WIGGLETON. SPO MATHIS
AND | TRANSPORTED MR WIGGLETON TO THE COUNTY JAIL FOR BOOKING. JUDGE TALLEY ISSUED - -
WARRANT NUMBER 20134210202315 FOR TRAFFICKING COCAlNE 2ND OFFENSE. -
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John B, White, Jr. . TOLL FREE: 800-543-2990
Danny R. Smith 178 WEsT MAIN STREET FACSIMILE: 864-591-0491
Donald C. Coggins, Jr. P.O. Box 3547

Thomas A. Killoren, Jr.* SPART. ANBURG, SC 29304 » FEIN 57-1088154

Wes A, Kissinger .
Jeremy A. Dantin® www.spartanlaw.com
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Marghretta H. Shisko . . ) ~ also licensed in FL

Ryan F. McCarty

Of Counsel
Griffin L. Lynch

August 2, 2016

" Via Hand Delivery

Michael Wiggleton

Spartanburg County Detention Center
950 California Ave

Spartanburg, SC 29303

" Dear Mr. Wiggleton:

Please allow this letter to serve as our advisement to you, as your attorneys, that we have
been given notice that your case is going to be scheduled for the September 6. 2016 General
Sessions Trial Docket in Spartanburg County South Carolina. In this letter, we are setting forth
the information relating to your charges, your potential sentence, and the plea offer which has
been extended by the State in your case. '

Current Charges

1. Indictment:  2014-GS-42-0248
Warrant: 2013A4210202316 _
Charge: Trafficking in Cocaine, 400g or more
Sentence: 25-30 years & $200,000 fine (Violent; Serious; 85%)

1A, Indictment: 2014-GS-42-0248A
Warrant: 2013A4210202317
Charge: Poss. of Weapon During Violent Offense
Sentence: 5 years

CONFIDENTIAL: ATTORNEY CLIENT PRIVILEGED WORK-PRODUCT/COMMUNICATION
1
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2. Indictment:  2014-GS-42-0249
Warrant: 2013A4210202315
Charge: Trafficking in Cocaine, 10-28g, 2™ Offense
Sentence: 5-30 years & $50,000 fine (Violent; Serious; 85%)

3. Indictment: 2013-GS-42-5669
Warrant: 2013A4210202318
Charge: PWID within % mile of school or park
Sentence: 0-10 years &/or $0-10,000 fine (Serious)

Probation Violation

Additionally, you have been charged with violating your previous probation. You have a
potential probation violation exposure of five years in addition to the charges set forth above.

Life without Parole

As you are aware and understand, the Solicitor will seek a sentence of life without parole
(LWGP) for you if you are convicted on any of the charges listed above. The State is permitted
to do this pursuant to South Carolina Code of Law §17-25-45 based on your prior criminal
record which includes, but is not limited to, a conviction for Trafficking Cocaine in 1990 and a
conviction for Possession With Intent to Distribute Cocaine Within One Half Mile of a School in
2012. Both of these offense were designated as “serious offenses” pursuant to South Carolina
Code of Laws § 17-25-45. We are enclosing a copy of the Notice of Life Sentence which was
served upon you in September 2015. This notice is attached and marked as Exhibit #1 to this
letter. ‘

As we have explained to you in the past, if the State convicts you of any of the charges
listed above, because these charges are all serious offenses, you will serve out the remainder of
your life in the custody of the Department of Corrections. You will not be eligible for any type
of parole or early release. You have known that future drug charges, such as these, would
subject you to the possibility of an LWOP sentence. Attached to this letter, as Exhibit #2, is an
excerpt from the transcript from your December 11-12, 2012 guilty plea. As you will see, even
in 2012, you were aware that any future drug offenses may subject you to an LWOP sentence.

Plea Offer

The State has extended the following offer which will take resolve all of your pending
charges, including the probation violation. The State’s offer is as follows:

15 year negotiated sentence in the South Carolina Department of Corrections.

Release Date Calculation

If you accept the State’s offer of a negotiated 15 year sentence, you are entitled to receive
credit against the sentence for the time you have served prior to trial and/or sentence pursuant to

CONFIDENTIAL: ATTORNEY CLIENT PRIVILEGED WORK-PRODUCT/COMMUNICATION
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South Carolina Code of Law § 24-13-40. However, if you do not accept the State’s plea offer,
and the State convicts you of one of the above listed charges, any credit for time which you may
have served will be of little value to you, as the State has served you with notice of LWOP.

The computation of the time which you have already served will benefit you if you
choose to accept the 15 year negotiated sentence. As of the date of this letter, we have calculated
the following credit for time which you have already served;

1. Arrest Date for original charges (June 29, 2013)
1 day time served.
2. Probation Violation and Bond Revocation (July 12, 2013)
1 day time served.
3. - Arrested after running (August 5, 2014) TILL PRESENT DAY OF August 2, 2016.
729 days (or 1 year, 11 months and 29 days)
Total Time Seﬁed: 731 days

The South Carolina Department of Corrections provides a release date calculator on it’s
website at www.doc.sc.gov. This release date calculator is a general guideline to provide
information regarding sentencing of an offender. This is not the official calculation which the
South Carolina Department of Corrections may use; however, it does provide a general guideline
to determine possible release dates in the future. A copy of a release date calculation is attached
to this letter and marked as Exhibit #3. This release date calculation assumes that you are
sentenced to 15 years in the department of corrections for the charge of Trafficking Cocaine, 10
to 28 grams, 2™ Offense.

Attornevs’ Advice

- Itis our advice that you accept the 15 year negotiated sentence that has been offered by
the State. If you do not accept the fifteen years as offered by the State, and you are convicted at
trial of any of the offenses listed above, the consequence is that you will serve out the reminder
of your life in the custody of the South Carolina Department of Corrections without the
possibility of parole or early release.

Reasons to Accept 15 Year Sentence

Below, we have set forth, in short form, a summary of the arguments which we could
make at trial regarding the charges that you have.

Vehicle Stop

With regard to the cocaine found in the traffic stop, we believe there is very little chance
of suppressing the cocaine which was found during that traffic stop due to any violations of your
Fourth Amendment protections and guarantees. Our review of the facts of the case, as well as a

step-by-step analysis of the search and seizure of you and your vehicle, leaves us with no other
CONFIDENTIAL: ATTORNEY CLIENT PRIVILEGED WORK-PRODUCT/COMMUNICATION
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conclusion than (1) the traffic stop was lawfully executed; (2) that you were properly detained
and the detention was not excessive in time; (3) that the officers had an articulable, reasonable
suspicion to get you out of your vehicle; and (4) due to officer safety reasons alone, the officers
were permitted to perform a Terry frisk of you that day.

D

According to the incident report for the events which occurred on Friday, June 20, 2013
(the traffic stop) the officers report that they observed your vehicle turn left on to Howard Street
without using a turn signal. Turning without using any signal is a violation South Carolina Code
of Law § 56-5-2150 entitled “Turning Movements and Required Signals”. That law states that
“no person shall turn a vehicle or move right or left upon a roadway unless and until such
movement can be made with reasonable safety nor without giving appropriate signal as provided
in this section.” An appropriate signal is defined as a lighted turn signal on your vehicle or hand
signals. Therefore, when the officers witnessed this violation they had probable cause to believe
that a traffic violation had occurred, and their decision to stop your vehicle is reasonable per se.
Without the assistance of an in-car video, the only way to challenge the reason for the initial stop
is to challenge the officer’s credibility, veracity and believability.

Next, the officer describes that they got behind your vehicle and paced your vehicle at
approximately 45 miles per hour in a 30 mile per speed zone. This, too, is a violation of the
South Carolina Code of Laws. Section 56-5-1520 is entitled “General Rules as to Maximum
Speed Limits; lower speeds may be required.” Here again, the officers have probable cause to
believe that a traffic violation has occurred because you were traveling approximately 15 miles
per hour above the posted speed limit. This provides an additional grounds of probable cause for
them o stop your vehicle.

O

In describing the events of the traffic stop, the officer stated that you appeared to place an
item in between your seat and your center console and that Officer Morrow elected to have you
step out of the vehicle. Again, the law states that once a motor vehicle has been lawfully detained
for a traffic violation, the police officers may order the driver and passengers to get out of the
vehicle without violating their Fourth Amendment prescriptions against an unreasonable seizure.
Once outside your vehicle, the officers describe in their report that due to the way you were
reaching in between the seat, that they advised you that they were going to conduct a pat down of
your person for potential weapons. Hereto, once an officer has a reasonable suspicion that an
individual may be armed or dangerous, they may perform a pat down frisk of that person. As
you know, it was during this pat down which cocaine was discovered on your person.

In conclusion, as the facts and law relate to the traffic stop, we believe there is not a
substantial likelihood that we can succeed in suppression of the evidence seized against you at
the traffic stop. As you are already aware of and have been advised of, if you are convicted for
Trafficking Cocaine 10 to 28 grams, 2™ offense, you will receive a life sentence.

Search Warrant

As the facts relate to the search warrant conducted at the home located at 296 Pine Lake

C/ - Court, after looking at all the facts associated with that case, a step-by-step analysis of the search
% warrant associated with the facts in that case, and the applicable law in this state, we feel that the
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C; likelihood that we would be able to have the evidence seized from that search warrant suppressed
is very good.

To be valid, a search warrant must (1) be based upon probable cause; (2) be supported by an
oath or affirmation as well as a sworn affidavit; (3) and describe with particularity or specificity
the place of the search and the things to be seized. After reading through the affidavit in support
of the search warrant, we believe that the affidavit contains no probable cause to believe that
evidence of a crime would be found at 296 Pine Lake Court. We address each statement of the
search warrant affidavit in turn:

a. “In May 2012, your affiant executed a narcotics search warrant on a property
rented by defendant as a result of this search warrant, illegal narcotics were
located and Wiggleton was appropriately charged.”

i. Incident described in this sentence occurred 13 months prior to this search
warrant
ii. No information that indicated that this is the same house as before
iii. Nothing to indicate that anything defendant has recently done relates to
the May 2012 search warrant

b. “Since this time, your affiant has received on-going information that defendant is
still involved with illegal narcotic sales and is utilizing a different location to
conduct illegal activity.”

C 1. On-going information has no basis by which to determine credibility or
/ reliability
ii. No information about corroborating this information by SPSD
iii. No information that the different location is 296 Pine Lake Court
iv. No information as to what the illegal activity was- tax evasion? Dog
fighting? :
v. State v. Gentile 373 SC 506 (Ct. App. 2007)
1. Officer’s decision to investigate defendant’s address based upon
citizen complaints regarding high volume at defendant’s address
a. Ct. App- Affidavit was insufficient to establish PC
b. Despite verifying high traffic, did not establish narcotic
activity taking place
c. Citizen tips insufficiently vague as to how often and what
knowledge they had of narcotic activity

c. “InAugust 2012, defendant filed SPSD police report 08-0140-12 from 296 Pine
" Lake Court in reference to stolen property.”
i. 11 months earlier
ii. This statement fails to establish that any illegal narcotic activity was
taking place at 296 Pine Lake Court on June 28, 2013

d. “Inthe months that followed, your affiant received approx.. 4-5 calls from the
. property owner, Rebecca Phillips, the last one being approximately March or
C" April 2013... [discussing] her concerns with complaints from neighbors about
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possible illegal activity surrounding defendant occurring at 296 Pine Lake
Court”
i. 4 or5 calls from property owner in 7-8 months -Aug 2012- Mar/Apr 2013
ii. Last telephone call from property owner approximately 2-3 months prior
ifi. Property owner lives in Summerville, South Carolina- no independent
knowledge
iv. This statement fails to establish that any illegal narcotic activity was
taking place at 296 Pine Lake Court
v. What is the possible illegal activity- tax evasion? Dog fighting?

e. “Your affiant has conducted surveillance at this address and observed vehicles
registered to Anitra Wiggleton parked at this location. Anitra Wiggleton is the
spouse of defendant who resides at 147 Heather Drive.”

i. When was this surveillance conducted? Nothing indicates that it occurred
at any time close to June 28, 2013

ii. Nothing in this statement indicates that surveillance actually produced
evidence of illegal narcotic activity

f. “On 06/28/13, a traffic stop was conducted a vehicle in which Wiggleton was the
driver. During the course of the traffic stop officers seized approximately 16
grams of white powder substance...$900.00 receipt dated 06/27/13 to Rebecca
Phillips (property owner)”

i. Nothing in this statement connects 296 Pine Lake Court to the traffic stop
which occurred on June 28™
ii. No indication that defendant was followed from his home to the traffic
stop
iii. Nothing indicates that the drugs found in the traffic stop came from 296
Pine Lake Court

Further, we believe that the bulk of the information in this affidavit relates to stale
information. In order for an affidavit to support probable cause, “it must state facts so closely
related to the time of the issuance of the warrant as to justify a finding of probable cause at that
time.” State v. Winborne, 273 S.C. 62, 64, 254 S.E.2d 297, 298 (1979) (internal quotation marks
omitted). “An affidavit which fails altogether to state the time of the occurrence of the facts
alleged is insufficient.” I[d. While the lapse of time involved is an important consideration and
may in some cases be controlling, it is not necessarily so. There are other factors to be
considered, including the nature of the criminal activity involved, and the kind of property for
which authority to search is sought. State v. Corns, 310 S.C. 546, 550-51, 426 S.E.2d 324, 326
(Ct. App. 1992). Nothing in this affidavit supports the conclusion that illegal narcotic activity
has taken place at 296 Pine Lake Court within the previous 72 hours. The traffic stop does
nothing to establish any connection between the drugs from the stop and the home. SPSD cannot
rule out intervening factors. SPSD did not witness you leave this home and constantly surveille
you until the traffic stop without any stops in between time. Nothing in the affidavit ever states
that illegal narcotic activity was taking place by defendant or at this residence, and therefore the
historical aspect of the affidavit fails as well.
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As you can see, even if we are successful in suppressing the evidence seized against you
from the search warrant, it will not matter if you are convicted of the evidence seized against you
in the traffic stop.

Conclusion

It is our advice to you that you accept the 15 year negotiated offer extended to you by the
solicitor. As you can see the exhibits attached to this letter, you will be given credit for the time
for which you have already served against that 15 year sentence, and according to the release
date.calculation, which is not official, you would serve less than 11 years in the South Carolina
Department of Corrections. However, should you choose to not accept the negotiated 15 year
sentence from the State, and you are convicted in trial you will receive a life sentence.

o

John B. White, Jr. &
Ryan F. McCarty

Acknowledgment

/ Z 0/ I understand that the plea offer has been sent to my attorneys and has been
' discussed with me and a copy of this letter is being provided to me.

M 4 I have been advised and understand that if I do not accept the offer, the state is
seeking life in prison for me without parole.

M g I fully understand what has been explained to me and I have no further questions
of my attorneys.

ﬂ W I am not under the influence of any intoxicant or drug, legal or illegal, nor am I
experiencing any mental problems or conditions which affect my judgment and
understanding of what has been explained to me in this letter and through my

attorneys.
[Megli € Letize =
MIC L F. WIGGLETON
‘ Date: A/ 2
Signed in the Presence of:
%ofm B. White, Jr
o Ryan F. McCarty
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