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STATEMENT OF ISSUES ON APPEAL

L.

Whether the trial court erred by granting Kester’s motion to proceed pro se when
Kester’s unequivpcal request was made after sufficient warnings and the court

had no reason to doubt his competency;

II.

Whetherrthe trial court erred by agreeing with Kester”‘s pretrial assertion that he
“would have te'n’peremptory strikes, when in fact he had five, where the court
- corrected Késter’s mistake: when jury selection began, g‘ratuitously struck a sixth
juror for caus‘é; gave Kester a clear opportunity to request to select a new jury,

and there is no evidence that any of the seated jurors were biased against him.

S HL

Whether the court’s Allen charge was coercive when it urged the jurors to try to reach a

verdict, but made it clear they were not required to do so.

.-
Whether consecutive sentences violated the Eighth Amendment where Kester
intentionally drove his car into a crowd of strangers and the trial court sentenced Kester

e

within the statutory range. o



STATEMENT OF THE CASE
On July 19, 2017, mourners gathered at Greenlawn Cemetery in Columbia for the
grayeside funeral service for Peggy Livingston. Appellant James Kest’er drove his 4_,'000 pound
Cadillac DeVille to the gravesrte rolled down his window, and spoke to one of'the attendees to
| conﬁrm he was at LiVingston s service. (R.p. 109; 119; 275). He then del1berately backed up his
car pos1t10ned it so he was facing the grave51te and plowed h1s car into the mourners. (R. p
‘ ll9 127, 132 33 180 194-200; 205; 248) Witnesses described hearmg the roar of the engine as
the car accelerated into the crowd. (R p.111; 113 121; 135; 177-79; 246) The car accelerated
so quickly that it left track marks on the pavement./ (R.p.233; State’s Exhibit #4). Police
. ekamined the car’s airbag control module and determined the car’s throttle was '9‘6%4engaged in
the seconds leadmg up to the collision and the brakes were never applied. (R. p 270-80; State s
7Exhibit #90) Kester struck twelve people, seriously and gruesomely injuring some, 1nclud1ng
children and senior c1t1(zens (R. p. 140 154; 168 75; 184 85; 210 222 238-39; State s Exh1b1ts »
32-80). Amwm&wpmmm&ﬂmﬁ@hmmoﬂMVmewwmmWMMdmmwt \ |
treatment (R.p. 155) Many victims described lingermg phys1cal disabilities and mental trauma.'
0113176—77 187; 220; 222 400 403 07, 412 17, 421—26)
Kester told police he was motivated by a grudge against the South Carohna Department
.of Mental He'alth (DMH), where he claimed his daughter was mistreated as a patient years
before. (R.p.292-93; State’s Exhibit #2)v. He did not know Peggy Livingston. The only reason
he chose to attack her funeral was that he saw in her obituary that she had worked at DMH.
(R.p.309; State’s Exhibit #91). Kester told police he’d been “thinking about this stuff for a long
time.” : (R.p.307). None of the victims had ever heard of Kester or his daughter. (R.p.128; 133;

137; 143; 175; 212).



A Richland Count}r grand jury indicted Kester for twelve connts of Attempted Murder.
Kester proceeded to jury trial before the Honorable Clifton Newmegq on October 8~ 10, 2018.
Kester represented himself, but attorneys Bill Nettles and John Delgado (who were relleved as
counsel pursuant to Kester’s w1shes) served as standby counsel. (R.p.4—29). Kester cross-
exarnined witnesses and made legal arguments, bnt did not present a case. Kester was convicted
of ei}g‘ht counts of First Degree Assault and Battery and one count of Third Degree Assauit and
. Battery.d' He was acquitted of the three other counts. Characterizing the eyentas an ‘act, of
terrorisn1 ‘Judge Newman sentenced Kester to the maxirnurn ten years’ incarceration for each

count of First Degree Assault and Battery and thlrty days for Third Degree Assault-and Battery,

w1th the sentences to run consecutlvely (R p.433-39). ThlS dlrect appeal follows

-



ARGUMENT
I.

The trial court éorrectly granted Kester’s motion to proceed pro se because
Kester’s unequivocal request was made after sufficient warnings and the
court had no reason to doubt his competency.

~

Kester claims the trial judge erred by allowing him to pfocéed pro se because his

béhav_ior should have prompted the court to take additional steps to ensure he was competent and
capaBle of _intelligently waiving his right to counsel. His argument fails because Judge Newman

had no reason to doubt Kester’s competericy. Kester had already been evaluated and found
compétent, and Judge Newman was required to honor his unequivocal request to exercise his

constitutional right of self—»repr:esentat'ion. This‘C‘ourt should affirm.

Standard of review. |

\

A trial court’s decision whether to order a psychiatric examination to assess a defendant’s

' COmpetency to stand trial is reviewed under an abuse of discretion standard. State v. Locklair,

341 S.C. 352, 364', 535 8.E.2d 420, 426 (2000); State v. Bradshaw, 269 S.C. 642,V644, 239 |
."S._E.Zd 652? 653 (1977) (expléining the determination whether a defendant requires a

competency exam “necessarily require'sA tfle exercise ()f di's:c-‘retio'n;’)v. Great deference 1s glven to -~
’trial judge because he sits in a better position t(‘), a'séertain the defendant's faculties. StLév.

Colden, 372 SC 428, 441, 641 S.E.2d 912, 920 (Ct. App. 2007). An abuse of dis_cretion occurs

when the trial court’s ruling is based on an error of law or, when grounded in factual

conclusions, is without evidentiary support. State v. Pittman, 373 S.C. 527, 570, 647 S.E.2d 144,
166 (2007).

Applicable law.




" A criminal defendént has a constitutional right to represent himself at t;ial. Faretta v.
California, 422 U.S. 806, 830 and n.40 (1975) (explaining ;[he history of the right to self-
representation and citing Laws of the Province of South Carolina, 518-519 (Trott 1736)). His
choice “must be honored” even though it will usually be “to his own detriment.” Faretta, 422
U.S.. at 834. The defendant should, however, “be made aware of the dangers and disadvantages
of self-representation, so that the record will establish that “he knows what he is doing and his
choice is made with eyes open.”” Faretta, 422 U.S. at 835. His decision should be made
“knowingly and intelligently.” Faretta, 422 U.S. at 835.. . |

When determining whether the decision to waive counsel is knowing and intelligent, the

 trial court should consider the defendarit’s mental capacity. A defendant who is competént to

stand trial is competent to waive the right to counsel. Godinez v. Moran, 509 U.S. 389, 399

(1993). This includes the right to serve as one’s own attorney at trial. State v. Barnes, 407 S.C.

27,36, 753 S.E.2d 545, 550 (2014). A defendant’s legal knowledge or technical “ability to

| represent himself has no bearing upon his competence to choose self-representation.” Godinez,

509 U.S. at 400. However, a trial court has the discretion “take realistic account of the particular
‘ |l

" defendant’s mental capacities” and appoint counsel over a defendant’s objection if the court

finds the defendant, due to “severe mental illness,” is intellectually incapable of representing

himself without the trial turning into a humiliating spectacle. Indiana v. Edwards, 554 U.S. 164,
177 (2008). |

When the trial court has “reason to believe” a defendant is not competent to stand trial
“pecause the person lacks the capacity to understand the proceedings against him or to assist in
his own defense,” the court should order the defendant to be evaluated by the state Department

of Mental Health, or by a private evaluator. S'Cf Code Ann. § 44-23-410(A) and (C) (2018).



The defendant bears the burden of proving his incompetence by a preponderance of the evidence.
State v. Kelly, 331 S.C. 132, 149, 502 S.E.2d 99, 108 (1998).

Discussion.

The record supports the trial court’s decision to grarit Kester’s motion to proceed @e_.
Despite reﬁeated and thorqugh warnings from Judge Newrﬁan, Kester was persistent and
unequivocal in his request to represent himself. (R.p.5-29). Particularly given the
overwhelming proof that Kester committed the alleged acts, Kester apparently believed he had
nothing to lose from representing himself, and stood a better chance at acquittal by personally
pleading his case to the jury on the theory that it would. be unjust for the jury to convict him. See
_F__ge_:tt_a, 422 U.S. at 829, n.37 (discussing “William Penn's belief that an accused should go free
if he could personally persuade a jury that it would be unjust to convict him”). As he told the
court,‘ “if I get ten yearé that’s the same as me getting tflirty or forty years at my age .. ..”
(R.p.12). Kester clearly understood the dangers of self-représentation, even paraphraéing (and
rejecting) the maxim that “A man that represents himself ha; a fool for a client.” (R.p.22).
Despite his lack of legal knowledge, Kester was confident that he could do a better job than his
lawyers. Ind.eed, Kester achieved an unexpeqtedly favorable result, escaping conviction for
attempted murder and the lesser-included ABHAN.

Kester claims the court erred by “fail[ing] to conduct a competency hearing.” But Judge
Newman did conduct a lengthy hearing to address Kester’s motion, a great deal of which was
spent in a colloquy with Kester during which Judge Newman inquired about Kester’s life history,
including his mental health. Judge Newman learned that Kester graduated high school, attended

three years of college as a math major, held several jobs, and spent years as a caretaker for his

disab}ed daughter. (R.p.6-7). Kester intelligently answered the couft’é questions and told the

(



court he completely understood the proceedings against him. (R.p.9). His complaints about his
lawyers were rational, centering on his assertion that they had not been communicative with him
| leading up to trial and had not shared discovery with him in a timely manner. (R.p.13). He
indicated he understood the elements of attempted murder. (R.p.12). Kester’s responseé
demonstrated an qnderstaqding of the proceedings against him and the mental capacity to defend
himself as well as could bé éxpected fora nonflawyer.' Judge Newman would have erred if he

had denied Kester’s request. See State v. Barnes, 407 S.C. 27, 36, 753 S.E.2d 545, 550 (2014).

Furthermore, Kester has not shown prejudice because the end result he asserts should
have occurred—a competency exam—#has already occurred. Kester was evaluated by a medicai
professional of defense counsel’s choosing and found to be competent. (R.p.8). The court was
aware of this and neither Kester, his attorneys,. or the solicitor (requested any further- evaluation.
Tellingly, Kester’s Iawyeré repreéented td the court that he was combetent and capable of self-
‘representation.r J ohn Delgado told the court that he believed Kester had “been responsible
enough that he can sit here and act and We-can stay ﬁere as stand-by counsel for him.” (R-P{S)‘
~ Surely, if either of Kester’s eminently qualified and experieﬁce{d lawyers had any doubts abovut>
~ his competency, they would have informed the court.

This case illustrates the “damned if you do, damned if you don’t” nature of pro se
represeﬁtation requests, where the triail court’s decision will be raised on appeal no matter how_

he rules. It also illustrates the wisdom of the highly deferential standard of review in

competency cases, because the trial judge sits in a much better position to ascertain the

defendant's faculties and evaluate his mental capacity. State v. Colden, 372 S.C. 428, 441, 641
S.E.2d 912, 920 (Ct. App. 2007). Judge Newman had no reason to believe Kester was
‘incompete‘nt, and he did not abuse his discretion by declining to sua sponte order any additional

~



evaluation. Rather, J udge Newman correctly recognized he was required to honor Kester’s
unequivocal redﬁest to exercise his fundarﬁental cdnstitutional rvight to represent himself, as our
'state appellate courts and the United States Supreme Court have repeatedly\y i>nstructed. See State
v. Samuel, 422 SC 396, 813 S.E.2d 487 (2018);-reh'g denied (May 25, 2018), cert. denieé; 139 |

S. Ct. 791 (2019). Evidence Supports the trial court’s ruling. This Court should affirm.



I1.

Kester’s argument that the trial court erred byl “advising” him on the
number of jury strikes is not preserved for review because the issue was not
raised or ruled on by the trial court, - Even if preserved, Kester has not
shown error because it was his responsibility to know the correct number of
strikes. Finally, he suffered no prejudice because the court gratuitously

' struck a sixth juror for cause, and there is no evidence that any of the seated
jurors were biased against him.

Kester claims the trial court erred by “advising” him during the pretrial hearing that he

" had ten peremptory jury strikes, when in fact he had five. Kester’s argument is not preserved for
review because he did not raise the issue at trial despite being given a clear opportunity.
Furthermore, it is not the trial court’s responsibility to “advise” a pro se defendant on the
'applicable law.- Pro se litigants are held to the same standards as attorneys, and it was'Kester’s '
respon51b111ty to know the correct number of strikes. Finally, Kester has not shown prejudice
because the court gratuitously struck a sixth juror for cause, and thete is no evrdence that any of

“the. seated jurors were biased agalnst him. Thrs Court should afﬁrm

Relevant facts. ;

Towérds the end of thevpretrial hearing held the week‘ before trial, the court’s’ collioquy
with Kester briefly turned to jury ‘selection. Seekirig to demonstrate to the court that he
understood the jury seleetion process,bKester asserted the prosecutor would have five strikes and
“we’ll have ten.” (k.p.20). Apparently without giving it rnuch thoug‘ht, Judge Newman agreed
that “you’il have ten,” and eontinued to explain the trial process. At trial the following week,
jury selection began but neither Kester, the prosecutor, nor stand-by counsel brought upvthe
number of strikes. After Kester struck the first potential juror, the court interjected that “The
strikes aire actually five and five, not five and ten.” (R.p.SO). After Kester struck a second juror,

the court reminded him that he had “Two down and three to go.” (R.p.50). Kester then



responded, “I thought I had ten,” to which the court responded, “Initially I did as well, but not for
attempted murder.” Kester accepted the court’s response and continued with jury selection.

(R.p.79).

Error Preservation;
l’his issue is not preserved for 're'View.. Kester’s confusion about jury stril<es became

_ apparent after he struck a second juror. The trial court repeated that Kester had five strikes;
(R.p.79).- Kester 1nd1cated he thought he had tenv strikes, and the court 1nformed him that
“Initially 1did as well but not for attempted murder.” Kester responded only by saying “Okay
- Judge Newman gave Kester a clear opportunity to raise the issue after j jury selection, asking the
| part1es whether they had « any matters of law regarding the jury selection Kester responded ’

“No, your honor.” (R.p.96). Thus, Kester both afﬁrmatively accepted the trial court’s ruling and |

- failed to raise the issue whe_n given a clear opportunity. State v. Morris, 307 S.C. 480, 486, 415

“S.F:2d 819,823 (Ct. App. 1992) (affirmatively accepting trial court’s ruling waives issue on

'appeal);" Stephens v. CSX Transportation, Inc., 400 S.C. 503, 514, 735 S.E.2d 505, 511 (Ct. App.
A'2Ol2)-'(an_ issue not raised and ruled on by the trial c’lOurt is not preserved for' appeal becaus.e the
.trial‘court did not have an “opportunity to exvercis‘e‘ its discretion”). Given‘Kester’s statement that
he had no‘complaints about jury selection,'/ the court was justified in believing Kester was

| satisﬁed with the makeup of the jury and did not want to re-do the selection process.. Klaster
should not be allowed to complain now on appeal after eXplicitly stating he had no objections at
trial. Because Kester did not raise this issue at trial or ask'the court for relief, he failed to
preserve the issue for appeal. |

Responsibilities of a pro se litigant.




Even if preserved, Kester has not demonstrated error on the part of the trial judge. While
] udge Newman mistakenly agreed with Kester’s pretrial assertion that he would have ten strikes,
Kester had plenty 'of time to refer to the relevant statute and confirm this important procedural
rule. He failed to do so. A pro se litigant who-knowingly elects to represent himself assumes
full responsibility for complying with substantive and procedural requirements of the law. State
~ v. Burton, 356 S.C. 259, 266, 589 S.E.2d 6, 9, n. 5 (2003). It was not the trjal court’s
responsibility to advise him of the applicable law before trial began.

In fairness to Judge Newman and the parties, the confusion about the number of strikes in |
an attemﬁted murder case is an easy mistake to'make, evidenced by the fact that neither standby
' ‘counsel nor the prosecutorj caught the mistake. The fact that defendants are given only five
strikes instead of ten in attempted murder cases is an z;nomaly in our law compared to other
~ comparably serious offenses. See S.C. Code Aﬁn. § 14-7-1 110. But evenv if the trial court
mistakenly believed Kester was entitled to ten strikes, he did not have the discretion to give
Kester more. Accordingly, this case is distinguishable from State v. anes, 343 S.C. 562, 541
S.E.2d 813 (2001), where the defendant relied.on'the court’s assertioﬁ—made during triél% that
he would give a certain jury charge. >Judge Newman’s only option was to start the selection
vprocess over again. Judge Newman gave Kester a clear oppoﬁunity to request this, asking the
parties whether they had “any matters of law regarding the jury selection.” Kester‘responded,
“Np, y;)ur honor.” (R.p.96). The frial court was not required to make Kester’s motion for him.

See Martinez v. Court of Appeal of California, Foufth Appellate Dist., 528 U.S. 152, 162 (2000)

(“A trial judge is under no duty to provide personal instruction on courtroom procedure or to
perform any legal ‘chores’ for the defendant that counsel would normally carry out.”).  Kester

has not demonstrated error on the part of the trial court.

11



Prejudice.
Even if the court erred, Kester suffered no prejudice. A defendant has no right to trial by
a particular jury. State v. Evins, 373 S.C. 404, 416, 645 S.E.2d 904, 910 (2007). Kester has not
identified any seated jn'ror‘ who had any bias again’st‘him. The jurors seated after Kester
eXhausted his strikes were a car salesman, a school principal, a worker at a pharmaceutical plant,
a hospital support specialist, a quality assurance manager at ari aimy hospital, a student, and an
-employee of Lexington Medical Center. (R.p‘.7_9'~92), Kester raised no-obj'ections to any of

these jurors, and there is no reason to believe they were any less favorable to him than others in

the jury pool See State v. Rayfield, 369 S.C. 106, 113, 631 S.E.2d 244, 248 (2006) (holdmg

' defendant was not prejudiced by improper Batson Batson challenge because he was not demed

legitimate stfikes and there was no evidence jury was “tainted” by re-selection), abrogated on

3

other grounds by State v. Stukes, 416 S.C.'493, 787 S.E.2d 480 (2016). The 'possibility that he
;cmight have"’ used his strikes.differently is.not suffic_ient to show he was denied an impartial |

| The one Juror to whom Kester did object after exhaustmg his strikes was employed by the'.
Public Safety DlVlSlon of the Department of Mental Health (R p.89). J udge Newman (perhaps
sensing the potential for unfairness) struck this juror for cause, even though the juror stated

* during voir dire that she had formed no opinion about the case and did not stand when the-
potential jurore were asked if there was any reason why any of them could not be fair and

| impartial. (R.p.66, line 15; 73-76). The juror did not know any of the-witnesses; which included
Livingston’s friends and family.' (R.p.68). Judge Newman did not strike a/similarly eituated

juror for cause, even though her husband was a psychiatrist at DMH. (R.pp.81-82). Thus, it

appears the trial judge essentially gave Kester an extra strike to avoid any danger.of unfairness.

12



The judge also gave Kester extra leeway to conduct voir dire, allowing him toask specific

~questions of potential jurors. (R.p.85; 90-91). Accordingly, Kester has not demonstrated

prejudice. See State v. Motley, 251 S.C. 568, 575, 164 S.E.2d 569, 572 (1968) (explaining that
the burden is on the Appellant to satisfy the court that there was prej udicial error). This Court

shouid affirm.

13



III.

The court’s Allen charge was not coercive because it did not convey that the jurors
were required to reach a verdict.

Kester claims the trial court’s Allen charge was unconstitutionally coercive. This -
argument is not presewéd for review because Kester did not object to the language of the charge
at trial. Even if preseryed, the charge was not coercive because it did not instruct the jurors that
they were required to reach a verdict and was not directed at minority jurors. Instead, it correctly

| instructed the. jurors to attempt to reach a unanirﬁous verdict while at the.same time not
relinquishing their firmly-held beliefs merely for the séke of unanimity. This COUI;t should
affirm. " |

Standard of review.

In'reviewing a trial judge’s jury instructions, an appellate court must view the jury charge

as a whole and in light of the evidence and issues from trial. State v. Simmons, 384 S.C. 145,

. ) 14
178, 682 S.E.2d 19,36 (Ct. App. 2009). A jury charge which is substantially correct and covers

the law does not require reversal. State v. Ezell, 321 S.C. 421, 425, 468 S.E.2d 679, 681 (Ct.
App. 1996). |

Error preservation.

‘Kester did not object at trial on the same specific g.round he rais)es on appeal. At trial, he
objected to the court giving an Allen chargé at all, urging mistrial was the only proper solution
i v . :
when the jury indicated they had not come to a unanimous verdict “concerning all twelve
counts.” (R.p.381-84). He never claimed the charge itself was coercive, and never objected to

the “hope you can arrive at a verdict” language he cites on appeal (or any other language in the

charge). Accordingly, this issue is not preserved for review. State v. Prioleau, 345 S.C. 404,

411, 548 S.E.Zd. 213,216 (2001) (explaining a party may not argue one ground at trial and
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another on appeal); State v. Nichols, 325 S.C. 111, 120, 481 S.E.2d 118, 123 (1997) (objection

must be entered on specific ground at trial to preserve an issue for appeal).
Discussion.
Even if preserved, the argument is meritless. A trial judge has a duty to urge a jury to

make every reasonable effort to reach a vérdict. Green v. State, 351 S.C. 184, 194, 569 S.E.2d

318, 323 (2002); Allen v. United States, 164 U.S. 492, 493 (1896). As long as he does not
coerce them into unanimity, such a charge is proper. When reviewing an Allen charge to

determine if it was unconstitutionally coercive, the appellate court must judge the charge in the

pfoper context and under the totality of the circumstances. Dawson v~. State, 352 S.C. 15, 20,
572 S.E.2d 445,_447 (2002). Factors that may t?e considered.include: (1) whether the charge was
specifically directed at minority jurors; (2) whether the charge included any mandatory language
about the necessity to return a verdict; (35_ whether the trial judge made any inquiries into the

jury’s numerical division; and (4)4 how long the jury’s deliberations lasted. Tucker v. Catoe, 346

SC 483, 493-494, 552 SE.2d 712, 717-718 (2001).

| None of those factors w¢igh against the State here.” The trial court did‘ not dirept its
comments towards the vminority jurors, and it was nof aware of the numerical division between 3
them. Nor did the court instruct the jurors that they “must” arrive at a aecision. See State v.
Williams, 386 S.C. 503, 515, 690 S.E.2d 62, 68 (2010) (finding no error in the trial judge's
charge in part because it did not include languagé such as “You have got to reach a decision in
this case”). On the contrary, the court advised the jurors to “carefully consider and respect the
opinion of each other ar;d reevaluate your position, if necessary, for reasonableness, correctness,

and impartiality,” while also explaining that they “certainly should not give up [their] firmly held .

beliefs merely to be in agreement with [their] fellow jurors.” (R.p.383). This is an appropriate
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Allen charge. Finally, the julrors deliberated for another two hours after the charge was given; '
and gave Kester every benefit of the doubt by acquitting him of Attempted Murder and ABHAN
on each charge. There was no coercion.

Kester relies on the WiHiams case to support his argument that the charge was coercive.
' Howev‘er,vthe"Williams couft ajﬁrmed an almost identical charge, finding it “was not coeréivé;”

J

State v. Williams, 386 S.C. 503, 515; 690 S.E.2d 62, 68 (2010). While the court did,express

discorﬁfd}t with the p_hrase“‘with the hope that you can arrive at a verdict” because it “ébuld |
potentially be construed as b.eing‘coefcive,” the coﬁrt found 'the cha_rge as a whole was proper.
1d., 386 S.C.>at 515,690 S.E2d at 68, n.7. This Court should affirm.
| | IV,
' Thev triél court lawfully sentenced Kester witﬁin the sfat_utory range. _
Késter qlairris his sen£eﬁce violates the‘Eigh_th Amendment prohibitioﬁ againét qrue’_lahd

unusual pﬁnishmen‘; becaus_é it was gfdssly dispropoftionate to his crime. '>T~his céntention is has
no merit in lightlof the heinpus naturéA of the crime. This Court should affirm. |

Standard of review.

A sentence will not be overturned absent an abuse of discretion when the rUlihg is based

on an error of law. State v Dawson, 402 S.C. 160, 163, 740 S.E.2d 501, 502 (2013). An

appellate court has no jurisdiction to review a sentence, provided it is within the limits provided

by Siatutc for the discretion of the trial court, and is not the result of prejudice, oppression or

corrupt motive. State v. Franklin, 267 S.C. 240, 246, 226 S.E.2d 896, 898 (1976).

Legality of consecutive sentences.

A trial judge generally has wide discretion in determining what sentence to impose. State
)

- v. Franklin, 267 S.C. 240, 246, 226 S.E.2d 896, 898 (1976). Our Supremé Court has “long
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recognized the power to impose cumulative sentences on conviction for several offenses.”

Richards v. Crﬁmp, 260 S.C. 133, 138, 194 S.E.2d 575, 577 (1973). “A court's final judgment in

a criminal case is the pronouncement of the sentence which includes the ability to designate

whether sentences run concurrent or consecutive, subject to statutory restrictions.” Major v. S.C.

Dep't of Prob., Parole & Pardon Servs., 384 S.C. 457, 465-66, 682 S.E.2d 795, 799-800 (2009).

- . :
Whether multiple sentences should run consecutively or concurrently is a matter left to the sound

discretion of the trial judge. State v. Barton, 325 S.C. 522,531, 481 S.E.2d 439, 444 (Ct. Af)p.
1997). |

Kester cites S.C. § 17-25-50 to support his argument that his éentences should have been
ordered to run-concurrently. That “three strikes™ statute provides that, when determining the
number of strikes for purposés of imposing a life without parole sentence, a trial court “shall
treat as one offens'e any number of offenses which have been committed at times so closely
connected in point of time that they may be considered as one offense . .. .” S.C. Code Ann. §
17-25-50 (2014). § 17-25-50 is a component of a multi-part recidivist sentencing statute, and

must be construed as such. State v. Gordon, 356 S.C. 143, 153, 588 S.E.2d 105, 110

(2003), overruled by Bryant v. State, 384 SC 525, 683 S.E.2d 280 (2009) (adhering to relevant
portion of Gordon opinion). It applies only for the purposes of sentencing repeat offenders. Id.,

citing State v. Muldrow, 259 S.C. 414, 417, 192 S.E.2d 211, 212 (1972) (holding predecessor

recidivist statute applies “only for the pufposes of sentencing under thié statute”).

Kester seems to concede that § 17-.25-50 is not applicable to this case when he argues that
the statute’s “rationale” should apply “because Appellant is not a repeat offender.” Brief of
Appellant at 43. This argument does not make sense because the ratioﬁale of the recidivist

statute (which encompasses both § 17-25-45 and -50) is to provide enhanced punishment for
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repeat offenders. Its rationale does not apply to someone who is “not a repeat offender” and

whose sentence is not being enhanced due to a prior conviction. Bryant v. State, 384 S.C. 525,

534-35, 683 S.E.2d 280, 285 (2009) (purbose of § 17-25-45 is “to serve as a legislatively
sanctioned éafeguard to ensure that a life without parole sentence is not imposed in cases where
the multiple section 17-25-45 offenses are ‘so closely connected in point of time that they may
be considered as one offense’”’) (emphasis added). The applicable authorities are the above-cited
cases which establish that the decision whether to. impose concurrent or consecutive sentences is
within the discretion of the trial judge.

When Kester decided to attack multiple victims, he committed “separate and distinct

violations of law, punishable as separate and distinct offenses.” Ex parte Klugh, 132 S.C. 199,
128 S.E. 882, 885 (1925). This is so “notwithstanding the transaction was one and the same.”

Id., 132 S.C. 199, 128 S.E. at 886; See also Thompson v. S.C. Dep't of Pub. Safety, 335 S.C. 52,

56, 515 S.E.2d 761, 763 (1999) (explaining where drunk driver injured multiple victims in a
single car crash, it is “simply incorrect to assert that respondent committed only a single
offense—he committed only one fype of offense. . . . [W]e do not l;elieve respondent is entitled -
to be rewarded by concurrent suspensions simply because he fortuitously seriéusly i_njured three
people in one accident rather than injuring veach in a separate accident”). Kester w.as lanully
given distinct sentences for his distinct crimes against distinct victims. It was within the trial

court’s discretion to order his sentences to run consecutively.

Proportionality.

Kester cla_imé his sentence was grossly disproportionate to the crime he committed.
Reading his brief, one might assume he committed a petty property offense instead of what the

trial court accurately described as an act of terrorism. Cf. Solem v. Helm, 463 U.S. 277, 103 S.
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Ct. 3001, 77 L. Ed. 2d 637 (1983) (finding life without parole sentence for check fraud violated
Eighth Amendment). Just as he did at trial,_ Kester ignores the harm he caused and speaks
exclusively to the punishment imposed. The facts of the case clearly justified the sentence.
Initially, the consecutive sentences imposed in this case are not as sévere as Kester
portrays them to be. First degree assault and battery is a parol.e-eligible offense. S.C. Code Ann.
§ 24-21-610 (providing the pardle board may parole a prisoner for any‘n.on-violent crime where
“the prisoner shall have served at lcést one-fourth of the term of a sentence”). Although Kester’s
sentence theoretically adds ﬁp to eighty years, he could end up serving as fer as twenty,
approximafeiy what he wduld-have 'serv'ed if given the maximum sentence for one count of
ABHAN rather th;ﬁ A&B first degree, and substantially less than he would have serve‘d if
| sentenced to the niaximum thirty-yéar senten;e for one count of éttempted murder." .
Regardless of his life expectancy, Kester’s age cioes not mitigate his crimes. Quite the
opposite—his age dnly serves to show he knew bett;r. Kester is not entitled to unwarranted
leniency bec'ause he committed his crimes as a senior ci.tizen.
If there was ever a case warranting consecutive sentences, it is this one. Kester made an
intentional choice to plow his car into a crowd of 'strangers., knowing he would injure or kill

" multiple people. Kester was motivated by a years-old grudge against the Department of Mental

! While the State recognizes that the jury did not convict Kester of attempted murder (a crime

- that carries perhaps the most demanding standard of criminal intent of any criminal offense in
South Carolina), the facts clearly support the “great bodily injury” requirement for ABHAN, and
there is no reason Kester should not have been convicted of ABHAN for those victims that
suffered serious injuries. The State respectfully submits that the reason the jury convicted Kester
‘of A&B 1® rather than ABHAN is simply because the solicitor did not devote any time during
his closing argument to explain the distinctions between the two crimes, and the jury received
only brief definitions of the offenses from the trial court. Some of the jurors were confused

- about the injuries suffered by the several victims, as evidenced by their first question to the court.
(R.p.360; 372-73). If the jurors believed the victims only suffered “moderate bodily injury,”
they would have convicted Kester of A&B second degree. In any case, the fact that Kester was
only convicted of A&B 1% instead of ABHAN does not change the repulsive nature of his crinie.
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bHealth, but he did not know Livingston or any of the victims. His acts resulted in gruesdme
'injuries such as shattered bones and legs “hyper-extended backwar_ds.” (R/.p.173; 194-95;
State’s Exhibits #32-86). All of his victims, even those that weren’t injured, suffered severe
| mental tyaurjila, as is laid :out in excruéiating detail in’ theirvvictim ifnpact _stateménts'during theVA
: sentépcing héaring. (R.p.398—427). Kester was rightfully punished sepafétely for each victim.
- r_Furth@rmore,; Kester showed an infuriating lack of remorse or c_oncernfof the '\/ictinq.é,
both on the day of the incident and at trial. (R.p.292; 299; 306, 420). At_his sentencing heéring,
the‘ Vicfims gave lengthy-and emotional statements describing their sévere physical and
e'motioneilltinjuries.v Kes‘ger’s'ﬁrst respdns¢ was to cbmplaiﬁ that the jail had not .provided hirﬁ
\&ith a raéor wi;h Wthh to sAhawe.!‘(Rip.428)7l Kester then c’as‘tihAimself és, the victim, minimized
his cbnduct, and asserted that t\hé DMH workers who'tréafed his daughfer were the ones who :
shbuld bé“‘Brc‘)ught tb justice.” (R.p.43 8)L. He outrageously cléimed that he “n(everAlll.a.rm‘ed |
’ " bar‘lybody 1n [his] life.’; _(R.p.432). . Wﬁgn Judge Néwman confronted hifn with t‘he’fa<l:t.thaf he |
had caused grea‘f iahysigal aﬁd rﬁenftal harm to his Victirﬁs,‘ he again shifted the focus back to.
hi@self, assertiﬁg that he, foo, ﬁad PTSD. (R.p,43 5). | He reasoned that no one caréd about him
or his daug.hte‘r w.he‘n. she was being tre';atéd.at DMH, but “now the shoe is on the other foot.”
(R.p.43'8).' in-his eyes, he di_dn’t“-deserveimlnlch'tifne.” (R.p.438). H.is staggering‘lack of -
© . remorse further ju‘stiﬁed ia stern retributive sentence. | ‘ I
In light of these facts, the suggestibn that Keéte'rés sentence was grossly vdisproportionate
to his crimes is outrageous and offensivg to the victifns.i He was seﬁtenced within the statutory

-~

range and Kester has not shown (or even alleged) that Judge Newman’s sentence was motivated.

~

by oppression or any improper consideration. This Court should affirm.
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| CONCLUSION
|
|

For all the foregoing reasons, it is respectfully submitted that the judgment and

conviction of the lower court be affirmed.
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