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STATE OF SOUTH CAROLINA. IN THE COURT OFCOMMON PLEAS
, . BI§"SEP -5 MROWRIH JUDICIAL CIRCUIT
COUNTY'OF'CHESTERFIELD | CASE No::2017-CP-13-0804,
' Wanda C. Hiles '

B c RK-OF COURT
FIRST:CITIZENS BANK & TRUST . CHESTEBFKELO COUNTY,S.C.

COMPANY AND SADIE M. MURVIN

Plaintiffs,
ORDER DENYING
DEFENDANT GREAT AMERICAN
LIFE INSURANCE COMPANY’S
‘SECOND MOTI[ON FOR RELIEF FROM
ENTRY OF DEFAULT AND DEFAULT
JUDGMENT

Vi

MIRANDA LIBBY MURVIN, A/K/A.
MIRANDA LIBBY MURVIN
ZIMMERMAN AND GREAT
AMERICAN LIFE INSURANCE
COMPANY,

Defendants.
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- This matter is before thef'undcrsigned Special Refer¢e pursuant to.an Order from the

~ South Carolina Court of Appeals dated May 16, 2019. The Order granted ‘Appellant Great

American Life Insurance-Company’s (“Great Americani™) motion for leave to file:a suipplemiental

motion puisuant ‘to Rule 60(b) and ‘ordered ‘the pending appeal of this. mafter to. be held in

| abeyance pending the Circuit Court’s résoliition of the motion. ‘This miatter had previcusly been

referred ‘to the' undersigned as Special Referee by the March 22; 2018 order of the Honorable

Paul. M. Burch, which noted “furisdiction of ‘this entifé miatter shall be ested in the Special

Referee..:to deferming any and dll matters that might arise concerning this: case thereafter,

[ifcluding ‘any] fhotion t6 set aside the defanit?? Gréat American filed its supplemental Rule
60(b) Motion on March 1, 2019, before it received leave from:the Cotirt'of Appeals to do so. As
noted above, Great American was granted leave to file its §upp1cm§gi@l’ Rule 60(b) Mg’t_iox;
pursuarit to the May 16,2019 Otdet: of the Court _of’App,e'al‘si and the ‘miotion. is thus properly
‘before the undersigned Special Referee at this time:
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Pursuant to' the' Court ‘of . Appeals” May, 16, 2019 Order, the undersigned scheduled a.

counsel for First-Citizens Bank & Trust Company (“First Citizens”) and Sadie M. Muvin.
(together; “Plaintiffs”) appeared and:presented: oral argument: Prior'to the:hearing, Plaintiffsand
Great -Atherican €ach’ also filed a Memoranduin of Law with supporting documetits, and

(the*“Barth Affidavit:*). Defendarit:Miranda Libby Muzvin did-not appear at the hearing and has

-not.appeared in this case. After considéring the niotion, argurmiefits, of cotingel, niefotanda. and:

supporting:documents, and pleadings of record; the undersigned makes the following Findings of

Fact arid Coriclusiohs of Law. The undersighed dénies Gréat Airiefican’s Secorid, Motion for

Relief from Entry of Default-and Default J udgment for the reasons set forth hereiti.

FINDINGS OF FACT
1. Great American ‘was, served with 2 Sunimons ‘a'ntii; Amended Complaifit in " this
action through the South. Carolina Department of Insurance (“SCDOI”) on J anuary 25;2018:
SCDOI rhailed a certified lettet to Great Americaii on.the samé date hotiﬁiiﬁg__ it that service:had

been accepted on Great American’s behalf:

2. Great Aniétican did fiot file a fesporisive pleadinig: On Match 5,.2018, Plaintiffs

filed a’ Motion for Entry of Default, which requested that judgment be entered in the sum certain

' Lof

amount of $136,000:00 based on the breach.of contract action only, Plaintiffs also requested that
a duly appointed Special Referee.

3. The Clerk 6f Court entéred and filed Eritry of Default ori March.5, 2018.
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4. On March 7, 2018; First Citizens representative: Suzanie ng exectited an
affidavit. ih cohnection. with Plaintiffs' Motion- for Default: Tudgment (the “2018 King
Affidavit™). The 201 8 King Affidavit nioted that“....a copy of the afinuity ténis was attached to
the gAméndedf Summons and Complaint filed in this action.” ‘Suzanne. King made-this statement
upon. information and .gd_o‘fi..’féith "‘bél‘ie"f;, as at'the time shé exected thé 2018 King Affidavit,
Elaihti;ffs had not yet discovered or been‘made.aware of the mistaken contract number and policy
printout.in‘thé Aménd‘ed cor'nplaint.

.,SZ;, At the tirie: she'sigried the 2018 King Affidavit, IS‘uzaﬁﬁé} Kirig believed that the

Am_endediGompl.éinf included; as.an attachment; a policy prinfout of the Great American single

)

premium deferred annuity-payabie:ta the Estate of Lonhie Mutvin., It.-was not until moniths later,
in. July 2018 and m connection with Great' Ametican’s first Motion for Relief from Default
Judgment under. Rule 60(b)(1), thatSuzanne King learned for the first-time :’t_hat_ac:oqnsel for First
Citizens had uninteﬁtionaliy and. mistakenly attachéd to- the Amended Complaint & policy
printout for an annuity‘issued by Mi_fdland-Naﬁ.onﬁl.L;_if@ V'Jnsur@ncequmpanya\

6.  Ifind that Suzanne King did not mékegianjy- statement iri hefaffidavit intendéd to
deceive, misrepresent, or to be anything' other than completely truthful to theCourt and the
Partiés.

7. All other ‘information ji_'nf,- the 2018 King Affidavit was and remains accuiate,
including, that Great:American sent a $136,000.00 check payable to the Estate of Lonnie Murvin

. to the deféndaﬁt Miranda, Murvin, who 'was not a diily appointed.Personal Representative of thie
Estate of Lonnig:Murvin. |
8. On Maich 22, 2018, the Honoiable Paul M. Burch. found that Plaiiitiffs were

entitled to a default judgnient against'Great American in the sum certain amount of $136,000:00

' L()"ﬂ;
B

¥0800€LdD.Z1L0Z#ASYD - SYI1d NOWWOD - QT13I4YILSIHOD - WV 2#:8 90 doS 6102 - AT 114 ATTIVOINOYLOTI I




for breach. of contract and that a 'heaﬁng; ot ddthages on the renairiifig causes of action was

9. The judgmcnt entered: by the. Court:of $lf3,6i00'0;0'0 is'equal fé the: arrioﬁnt;.of the:
‘policy proceeds that Great American owed to the Estate: under the-instifance-policy that Suzanie
King believed she was referencingin the 2018 King Affidavit: Thus, the unintended emor in the
2018 King Affidavit did ot résultiifi the couirt ordeting 4 judginent in &n irorrect or unjustified

- amount; I therefore find fhat the mistaken stafement in the affidavit amounts-to harmless error

onlyand does not-affect the subsiantiélzfights of the parties. |

10.  Before a heating to asceitain damages on' the. remaininig causes of action' was
scheduled, Great Amerlcan made its first appearance in the action on Apfil. 16; -_20;1,8"~é_1_1d‘ filed-a
Motion. to Vacate. Defauit Judgmient. piitsuant to Rule 60(b)(1) -dve to 51‘1é"g'ed ‘iistake;
inadvertence, ‘surprise; or excusable neglect in failing to respond fo the Amended Carﬁplainte

1. Inseeking'to vacate the Motion for Default Judgment againist it, Giéat Arnerican
filed a proposed answer to the Amiended Complaint. After reading the Amended Complaint.and
the 2018 King Affidavit of which it now claims is evidence of fraud, Great:American admitted
that it issued the annuity 6 Loninie Muivin, that all premitims were paid, that Plaintiffs satisfied
all conditions precedentto the full .ﬁmding‘df the-annuity, and the annuity was:in full force.and
effect at the: time of the death of Lonni¢' B. Mutvin and had -a value of aﬁp‘roxi"rﬁately
$136,000.00 payable to the Estate.of Lonnie B. Mutvin.

12; "T.h_'e undersigned .i.lc;.l,d a.hearing on July 12, 2018, during which Plaintiffs and
Great. Aifican each presented. oral argumerit aiid & memorandum of law in support of their
positions regarding Great American’s first Rule 60(b‘)" motion (the “First' Hearing), -Great

Amerlcan offered an affidavit of Keith Lmdsay (the “Lindsay Afﬁdav1t”) ev1dencmg

Ea
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communications: between: Great American-and First Citizens. Great:American did not:offer any.

evidence tendiiig to explaiii its failure to iespond to the Amierided Complaint.

13. Though notin the record as evidence, Great American’s Memorandum of Lawin

Suppeit-of its Motioti to Vacate Default Judgmeént tioted that the Ameided Complaiiit coritaitied

an annuity’ policy confract number that, “is not a ‘Great American Contract Number™ and ari

attachment:to the Amended Complaint that:was “in-fact a statement from Midland National Life :

Insurance:Cottipany” and not & Great Ametican, policy ptintout.
. 14 Abthe LFirst',iHé.aring, counsel for Great Amefican argued fhat the wrong policy
| niimber in the Aménded Coiplaint and the Wwrong policy priritout attachment t6, the. Amiended
Complaint justified its alleged mistake, inadvertenice, surprise; or excusable neglect in. failing fo
respond to. ‘the: Amended. Complaint, thereby -‘su‘pporting; réﬁef" qnder Rule 60(b)(1) for those
réasons. In COhne'_Ctibx’; with Great American’s. afguménts: at the First Hearing, the; undersigned
and counsel for both Plaintiffs and Greaf American openly dié&u&spd the fact that the-contract
fitimber and policy printoit attachied to the Améﬁdea,fc’éhip'l‘aih“t ‘wete incoirect at the Fi‘r‘ét

Hearing:

15.  Since: being made. aware of: the: mistaken. contract: huinb"eli- and 'poiic'y priﬁtout;:

correct Great: American policy number and printout. Rather; Plaintiffs have-acknowledged those

the mistaken information on:the complaint was addressed in the undersigned’s order following

i

the. First Hearing, because those issues — the wrong policy number: and the: wrong -policy”

. printout attachment—formed the- basis of Great American’s first Motion to Vacate ‘default

judgment under Rule 60(b)(1).
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16. After’ considerinig, the ofal afguments. of -counsel, memoranda. submitted by
Plaintiffsi and' Great American;. the Lindsay Affidavit and other pleadings of record, the
undéisigned entered an -order denying Great: American’s Motion to- Vacate Default Judgment
underRule 60(b)(1). Great American appealed. |

o 7. Dufing the pendency of Great- American’s appeal, .Cire@t,_Am’@r_i;C.én "swgh’t leave

and was: permitted 16 filé the instait Motion for- Relisf from Entfy of Default and Default

* Judgment, this time pursuant to SCRCP Rules 60(b)(2) and (3); for allegedl newly:discovered

evidéiice which. by due diligence. could nd't»-"have been discovered, and for alleged fraud;
niis;rrc;pnfe,s'éntatioﬁé,@;r othei misconduct of an 5dvier'sa party.

I8;  Great American claims that the newly discovered evidence that supports relief
urider Riile 60(b)(2) was a statemient in' Plaintiffs’ brief to the South Caiolina Court of Appeals
that the Amended Complaint ’.ifr_lcl'l'iid‘ed, an incorrect policy number and attached a. policy from
ént}fh'ér‘ insufancé comipany. Great American claimed that the 2018 King Affidavit supports
relief uni_clet‘Rt;er- 60(b)(3) as evidence of fraiid, _misfgisfésentatibﬁ,_ or other’ miscoiiduct of an
adverse: party: Because: the: alleged new evidence; ostensibly connoting fraud, is simply a
repetitive ac‘knowiedgemem of hatmléss efror préviously addressed in the proceedings.for Great
American’s first Rule 60(b):motion, 1 find thatrelief from judgment is-not warranted under thieir
sécond Rule60(b). motion.

CONCLUSIONS OF LAW

Based-upon'the foregoing Findings of Fact; the:Special Reféree concludes as follows;

Raule 60(b)(2)

1. “Pursuant to Rule 60(b)(2), a party may obtain‘relief from a final judgment; order;

ot proceeding based on newly discovered evidence which by due diligence could not have been

oy
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discovered in timé to ove for:a new trial ...” Fdissét v, Evans, 364:S.C. 42, 50, 610:S:E.2d 841,

845 (S:C- App: 2005) (internal citations and quofations omifted). ~ A. party moving for relief

undef Riile 60(b)(2):miust.establish that the newly discovered evidence “(1) will probably change
the:result if'a new tiial is granted; (2) has been discovered sitice:the trial;(3).could ot have beeii
discovered before: the: trial; (4) is material to the; issue; and ((5) is -not merely’ cumulative: or

inipeaching” Southeastérn Housing. Fourdation-v. Swiith;, 380 S.C. 621, 638, 670 S.E.2d. 680,

689 (Ct: App: 2008) (citing test from Lanier v. Lanier, 364.5.C. 211, 612 S.E24.456 (Ct. App..

2005)). -

2. First, accepting-for the sake of argument that the alleged “adimission” is newly
discovered evidence, ‘it does not change the result of the default judgment :againsk Great
' justification for knowingly failing'to respond to the: Amended Complaint. Without such record

evidence, thé “adrission” woild ot change the: result: of the default judgment -against Great

the proposed new- evidence:proves only a harmiless error-in the complaint—an ‘error that would

“riot reasoniably impact thie default judgment. The amount of the judgment in question, aiid the

pertinent facts sggggﬁiﬁgs that judgment, remain the same ECgﬁde¢§Se=

3. Secoiid, accepting for thie Sake of arguménit that thésaii‘é'/ged‘ -‘fa&iﬁi@s’iqﬁ,ﬂ’ andiot
the facts fun_dﬁe;rl,yihgf the ‘admission, is the evidence at issue, the admission is not newly
discovered: Duzingi-'fliﬁ- First Hs:_.élz,i_ng;-»: the undersigned: and counsel for both Plaintiffs and Great
Anierican openly discussed the fact that the contract number and policy printout attached to the
_Am@ndéd Complaintwere incorrect: Plaintiffs have never‘taken the position that-the Amended

Gomplaint contained the coirect Gréat Ammeétican policy nifiibér-and. prinitout. Rather, Plaintiffs

woll SR

 Anmierican. UnderRule 61, SCRCP, harmless eftor: should IlOtChangeaJUdgment In’thi§ case,
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have acknowledged those: mistakes, both «in briefing::and at the First Hearing befoié the
uiidersigied. |

'4:-; Third, both the underlying facts (wrong policy number and wrong policy printout)
. and.the admission of them not only could have been discovered prior to. thie First Hearing, they
were: discovered ‘prior to the: First Hearing: Moreover; Great American relied exclusively -on
these facts-in its argument:seeking relief'in its first Motion for Relief from Default Judgment.

5. Foiirth, a supposedly riew admission as to the veracity of an undisputed -fact
(Whiichf has previously’ been acknowledged fo'be true) is nof material to the:issue of the Coutf’s

6.  Finally; such an, admission is only cumulative, especially where the underling

ff@cts are undisputed, have been-acknowledged by: all parties to be true, and foftied the basis.of

Great Amietican’s first request for télief from Default Judgment
: .’7--.' Great: American- has failed to demonstrate that it is entitled to relief under Rule
OB,

Rule 60(b)(3)

8. Rule 60(b)(3) allows a cotirt to-relieve a patty from fifial judgment when there is

fraud, misrepresentation, or othér misconduct of an adverse party:

9, A.party may nét prevail on.a Rule 60(b)(3) motion-on the basis:of fraud whete he.

or 'shie has dccess: to disputed ;infofmmation or has knowledge: of inaccuracies in an opponent’s

representations-at the'time of the alleged misconduct: See Raby. Constr,, L.L.P. v, Orr; 358 S,C.

10,21, 594 S.E.2d 478, 484 (2004) (citatioris omitted).
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10.  Similarly; -where a party. could have discovered “new” evidence prior to.trial, the
party is not eiititled to relief under Rule 60(b)(2) ‘or (3).” Bowmian v. Bowman, 357 S.C. 146,
152, 591 $.B:24 654, 657 (CEAPP.2004). | |

11.  The statements ir the Amended Complaifit and the:2018 King Affidavit are not

evidence of fraud, misrepresentation, or othermisconduct of an adverse party. At the time she

signed the 2018 King Affidavit, Suzanne King, believed that the Armended Complaint:included,

as an attachment, a policy printout of the Great American. single premiiun deferred annuity
payable to the Estate of Lonnie. Murvin. It'was not until months later, in V-July" 2018 and:in
corinection with Great Americans first Motion for Relief from Default Judgment iirider Riile
60(b)(1), that Suzanne King, learned for the first time that counsel” for Fnst Ci.fi_igens had
uhintentionally and. ihiistakenly attachéd to thé Amiefided Complaint a pol'ié); printOuf for an
aniity issued by Midland National Life Insurance Company.

SIS

12.  This honest mistake did not result in: an unlawful or .improper judgment. The

Default Judgiment Suth ceftaifi amout of $136,000:00 is the correct valué of the Great, American
annuity policy at issue and is the same amount that Great American mistakenly paid to
Defendarit Miraiida Mutvin. ‘Thus, the:mistaken attachmefit-and numibéi: amioufitéd to harniléss

error; which'did not affect the substantialrights of the parties.

13."  Great American cannot plausibly maintain that is was confused or misled. In

sgeking to vacate: the Motion for Default Judgment against it, Great American filed a proposed
answer to the Amended Complaint. Affer reading the. Amended Complaint and the 2018 King
Affidavit:6f Which it now claims is evidene of fraud, Great Aierican admitted that it-issued the

annuity to. Lonnie Murvin, that -all premiums were paid; that. Plaintiffs satisfied all conditions

precedent to the full funding of the annuity, and the annuity- was ifi full force and effect-at fhe
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time. of the.death.of Tonnie B. Murvin.and had a-value of approximately $136,000.00. payable'to

ie:B. Muivin,

* the:Estate.of Lon
14..  The very documents that Great - American now: proffers as fraud, misconduct, or

fistepreséntations. Were scrtinized by Gieat Amétican when it first sought: relief from defauit

judgment; and Great. American. had no impediment to fully. answering and responding to such

allegations.
15, The Amended Complaint propetly alleged that Lonnie B. Muivin' had ari annity
policy-with Great American valued at approximately $136,000.00, The mistake. in the. Amended

Comiplairit—including, the: widng, spécific policy niimber and attaching the wrong policy

printout—did not affect either Great American’s or the Coutt’s knowledge of fhis fundamental

fact,-nor did.-the.correspbnding;-honqs_t mistake inthe2018 Kiﬁg Affidavit:

16. I suin, the Default Judgmeit was not procured by fraud, misconduct, or-

misrepresentatiOns'}; Instead; the judgment was procured because Great American. failed to

admission, did so consciously and knowing1Y--
‘ORDER
Based ori the foregoing Findings of Fact:and Conclusions of Law, Great American’s
‘Motion for-Relief-fiom Entry of Default and Default J udgment-under Rule 60(b)(2) and (3) is:
hereby DENIED.

ANDIT IS SO ORDERED..

! Because Great American has failed to prove-a basis for telief under any prong of Riile 60(b),.it:becomes
unnecessary fo;address any, additional:factors. Gréat American has. failed to show mistake; inadvertence, & smpuse or
excusable- neglect under subséction (b)(1), newly dlscovery evidence vrider-subsection (b)(2), or fraud,,
mlsrepresentatlon of “othier misconduct” unider subséction (b)(3).: Withoiita shiowing; of one of thése reasons, there.
is:no requirement for further. analysis. Moréover, the und, SIgned finds that the; delay interposed: in this casé by
brmgmg an additional' Rule.60(b) motion régdrding the sa e;scrlvener §:efrots addressed in the first Risle 60(b)
motion in the mldst of an.appeal is prejudicial to;the Plaintiffs.'

10
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