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f ARGUMENT 2

L | The trial court erred in admlttmg ev1dence and testlmony regardlng (a) an out-of-
- court photograph lineup where the victim did not make a positive identification and l
~ (b) the subsequent posntlve ldentlficatlon made by the v1ct1m at trial.

~ As set forth in(the Appellant’s Brief, the United States Supreme Court established a two-

——

| ~ pronged inuuiry a court must .uridertake - tow} eyaluate_ the adm»iyssi_bility(of _an._'out-of-court '

 identification in Neil v. l3iggers 409 US: l.88 93 S.Ct. 1127(1972). Although the State
acknowledges this two-pronged 1nqu1ry, the State fa1led to separately address the ﬁrst prong
regardmg whether the 1dent1ﬁcat1on procedure was unduly suggest1ve apparently concedlng that -
1-ssu‘e.1 Instead, the State .focu'sed only on the'second prong;the factors to be used in assess1ng .
the reliabillty of an otherwise unduly suggestive identiﬁcation projc:‘edure. (Resp’t;s Br. pp. 8
16.) The State seems to suggest in its Areliability analysis' however that the identiﬁcation
, procedure was not unduly suggestlve because Investlgator Clarke d1rected G F as' follows: I .
want you\ to’ help me and- see if you can see the bad man who d1d this to your grandmama
(Resp t’s Br. pp. 13-14 (emphasis added by the State)) The State seems to suggest the use of
_ the word ‘i would somjehow imply to ar e1‘ght-year-old ch1ld,that she need not choose any
partlcular‘picture or that the’perpetrator may'not b'e. lncluded in the lineup | ; o

S

The photograph l1neup, however was unduly suggestlve in the manner in wh1ch it was

conducted (State S Ex 31.) First, Invest1gator Clarke s 1nstruct10ns to G.F. actually 1mply the
opposrte of what the State contends H1s exhortat1on that G F. needed to “help” h1m kwould -
certamly encourage a ch1ld to take some form of actlon—here choosmg one of the SiX p1ctures -

presented to her. Moreover, his.instruction for. her to “see 1f [she] can see” is more of a test of

her ab1l1ty rather than an 1nd1cat1on that the perpetrator m1ght not be 1ncluded in the photograph

1. The first prong in Neil v. B1ggers was the ba51s for the trial court s rulmg in adm1tt1ng the so-
called identification in this matter. (R. p. 122, l1ne 18-p 123, llne 2.)




S opt1on.

IR
i

hneup For example ‘a chlld’s homework may say see 1f you can ﬁnd the match” or ‘sée 1f you
‘can fill i 1n the blanks ‘or.a parent may tell a Chlld they want to ‘see 1f you can clean your plate

..l

or see 1f you can shoot thrs basket The use of see 1f you can 1n those 1nstances urges taklng T

the desrred act1on rather than 1nd1cat1ng that takmg no actron 1s a possrblhty

Investlgator Clarke S own testrmony about the lrneup durlng the B gger hearlng supports: ff; .

. .;ﬁr ‘wr

thrs 1nterpretat10n He testlﬁed that, “I went 1nto the room Just spoke w1th her brreﬂy, told her L

R

e she was a brave llttle g1rl and I needed her to be brave for us agam and I asked her to p1ck out : .

the man that had done somethlng to her and her great grandmother ki (R p. 25 llnes 4 7 ) It 1s‘
ev1dent from h1s own words that Investlgator Clarke belleved he was’ asklng G F to prck a

photograph and he gave G F no rndlcatlon that she should only plck a photograph that she was e

conﬁdent was the perpetrator ‘m' h less any 1ndrcat10n that not p1ck1ng a photograph was an o

R “
Sy o

The photograph llneup was also unduly suggestlve because Investrgator Clarke hurrredly -

accepted G F s non-1dent1ﬁcat10n as though 1t were. a certarn 1dent1ﬁcatlon and even 1nterrupted L

-4

her as she was expressmg doubt about the cho1ce G F stated that “Number three looks kmd of ‘_ .'

lrke h1m . (State s Ex 31 ) (emphasrs added) She subsequently pomted out another photographly e

and sard it “k1nd of looks l1ke my Janltor caus1ng Investrgator Clarke to qulckly turn. over the
page S0- G F could no- longer see or comment on any of the photographs (State s Ex 31 )- '

Invest1gator Clarke also 1nterrupted G F as she was éasklng 1f Investlgator Clarke would try .-to"f"' B

f'l

catch someone :who looks l1ke‘>that’. because that isn’t exactly f?” : -(State‘s”‘EX;;3l.) G.F. ’: 'A

never 1nd1cated that Appellant was actually the perpetrator and seemed to 1nd1cate that Appellantld U

. was not the assallant at. the photograph 11neup As acknowledged by the State Appellant was PARUENS

Lo

already a suspect at the trme of the lrneup, whrch would explam Investrgator Clarke s, w1llmgnessh |

N

LAt




to pounce on the less- than pos1t1ve statement made by G.F. and attempt to prevent her from any
§ ,

further exphcation (Resp £'s Br. p-9.) For these reasons, the photograph lineup procedure was -. -

unduly suggestlve, and the so-called 1dent1ﬁcatlon made as a result should not have been |

‘admitted.
Moreover : the 'overall ‘ide"nti'ﬁcation process- which evolved"- from G.F.’s nOn-f

: 1dent1ﬁcat1on at the photograph l1neup, to conﬁrmmg that Appellant was the person 1n the'.

- photograph at the pre- tr1al hear1ng, to G.F.’s certain 1dent1ﬁcation of Appellant as the perpetrator -

at trral, was pnduly suggestrve. The, State argues that App_ellant"s reliance on Foster v. .
California, 394 U.S. 440 ( l969),regarding an.evolving identilication is misplaced. (Resp’t’s Br.
p. 15.) SpeCiﬁcally, "the State argues: that the in-COurt identiﬁcation in Foster was doomed'
- because of the precariousness of the out-of-court’ 1dent1ﬁcat10n but that, here G. F posrtively and
| conﬁdently 1dent1ﬁed Appellant at the photograph lmeup (Resp t s Br p- 15) The State" .
completely 1gnores that G F d1d not make a pos1t1ve and conﬁdent 1dent1ﬁcation at the :
“photograph l1neup To the contrary, G. F sa1d only that the’ photograph of Appellant looked"-
“kind of” like the’ perpetrator but that it wasn’t “exactly” him. (State s Ex. 31) Agam, G.F.
never actually identified Appellant' as the perpetrator and seemed to indicate that Appellant was
" not {he as.sailant at the photograph lineup. It vvas'only at trial‘,l after she had beenvrepeatedly
‘exposed to Appellant;s photograph and where»-Appellant was the only one from the photograph
l1neup and the only one.on tr1al that G. F ﬁnally made a pos1t1ve and conﬁdent 1dent1ﬁcat10n of
Appellant as the perpetrator ThI.S 1dent1ﬁc‘atron process violated Appellant s rrghts t;) due"'
process and should nOt, have been allowed. | | | |
With respect to the se’cond prong of the Biggers analy‘s’i‘s,vGiF_.’sso—called “identiﬁcation” |

of Appellant was not sufficiently reliable to rescue the State’s unduly suggestive identification



procedure. To-evaluate reliabiiity; courts must consider. the following factors under the totality

of the circumstances: “the opportunity. of :the witness to view the criminal at the time of the

| crime, :th‘e"vv_vitness’ degree of attention','the accurlacy‘.o'f the_ 1witness’ prior‘ description of the
criminal, the level of certainty denionstra'ted 'byj'the Witness at'the confrontation, and the length
of itir'ne be’tween the crime and the confrontation.f’ ‘Qiggeﬁ, 409 U.S. at 199—200,7‘ 93 S.Ct. at
382, i | | | i
GF.’s 1ncons1stent prlor descriptlons of the perpetrator her uncertalnty at the photograph
llneup, and the length of time. between the crime and confrontation created a substantial
likelihood of rn1s1dent1ﬁcat10n such-that‘the trial court should not have admitted the' opt—of-court :
“identiﬁcation”‘or the subsequent in-codrt identific‘at_ion‘.

The State argues _that t_he]third_factorfthe 'a'ccurac’y o"f‘ the witness’ prior I'descriptio'n of
the crirninai;supports the admission of the 'so‘-called identiﬁcation becanse GF :‘de’scrtihed th.e‘
athletic suitw_om by Appellant,..‘ (iI{esp’t’s Br. p 13.) It she had, that description would be
consistent iJvith the State’s theory at trial ithat the perpetrator Iwore a‘track suit that‘ vi/as hroiztln
with orang_e stripes. (Ri.vp. 3;54,_line.sf"§;4tl,)" However',.,the,State-’s‘ portrayal of G.F.;s prior
descriptionis not'reﬂective‘of the recordGF was’iask’ed to describe the assailant-for the ﬁrst .
: tirne ina9ll call and responded‘that “he’s hlach, that’s it.” (étate’s Ex. 42.) Later 1n the same
lcall, she again states' that the assailantwas “black, that’s-all I know.” (State’s Ex. 42)) In
response Ato questions from an ofiicer at the "scenebthat can be heard in the 91‘1 recOrding, G.F.
- stated that the assailant was \ivearing an orange Jersey and that she didn’t see hlS ha1r (State s‘

Ex. 42.) After hearing G F. E descriptlon the ofﬁcer at the scene reported that the suspect was a.

“black male orange jersey. » (State Ex 42))

v



One day ‘/later, G.F. was Vinteryiewed at“the Assessr‘nent Resource Center. by Kristen
Dixon. At the‘ concluern of that..inter'\;iew Inve'stigator Clarke came in‘and’ presentedi‘her with
\the photo hneup G F: told the 1nterv1ewer at the outset “I do not remember every smgle th1ng,
11ke I told the pol1ce ofﬁcers because [ went to bed I actually went to bed.” (State s Ex 31 )
Later in the ARC 1nterv1ew G F. reported that the assallant was wearing a hood1e but did not
| have the hood on. (State s Ex 31 D) G. F ] change in. descr1pt10n may well have been the result
of drscussmns she had w1th the ofﬁcers respondmg at the scene not captured on. the 911 call or
the result of dlscuss1ons she had w1th the ofﬁcers or doctors 41n the hosp1tal There isno eV1dence

1

in the record documentmg those -drscuss1ons or any descr1pt1ons she made therein. Because the
‘ {

officers had begun developing Appellant as a suspect by that pomt it 1s poss1ble they prov1ded

’ additional 1nformat1on to G.F. about Appellant in the 1nter1m in an effort to jog her memory

‘ Regardless G. F.’s second descr1pt10n ofa hoovd)re 1is markedly drfferent than her 1n1t1al statement .

 that he was wearmg an orange Jersey, and is also’ significantly dlfferent than the brown tracksult |

, w1th strrpes the State cla1med-the perpetrator was wearlng at trlal Importantly, G F.-never |

described any of the assa11ant s facral features tattoos (or lack thereof) or. any other defining

features in any of her descr1ptrons ‘See State v Moore 343 S C 282 289—90 540 S E 2d 445 R X

, 449 (2000) (ﬁndrng an. unrehable 1dent1ﬁcatron where an eyew1tness descr1pt1on was l1m1ted to '
the suspect s race, clothing, and he1ght rather than any fac1al or other d1st1ngu1sh1ng features).
o ; .
"GFE.’s contradictory statements: regarding her assailant’s a'ppearance indicate that her,‘,,so-called |
“identiﬁcation” was n‘o; reliable e L | k

The State also asserts that the fourth factor—certamty demonstrated by the w1tness at the

photograph lmeup——supports the adm1551on of the so- called 1dent1ﬁcat10n (Resp t s Br p- 13—

14.) However, as detailed above, G.F. did not make a certarn 1dent1ﬁcatlon at the photograph

L6



lineup and even indicated that Appellant was not her assailant. Therefore,l her “identiﬁcation”
was not certain and was not so reliable as to oyercomeany undue suggestiyeness.' ‘
Finally, the State asserts that the iﬁfth facton—l.ength‘of time hetween the confrontation
and the identiﬁcation——supports admission of G.F.’s’ ‘fid_entiﬁcationi’ because it took place only
‘ one dayafter the incident. (Resp’t? s Br p 13) A.lthough GF’s so-called'identiﬁcation was
made tairly close in time to: the incident, this factor is less weiéhty here due to the contradictions
of her more contemporaneous descriptions. IG.F'.’s prior 'descriptions, made even closer to the
time of the crime, did not ultimately match the State’s theory at trial regarding 'Appellant’s '
‘clothing on the‘ day of thc_ murder. Under the totality of the v’c'ir'cumstances, G.F’s.so-call'ed
_ videnti.ﬁcation V\ias not sufﬁciently reliable to rescue the State’s Aunduly suggestive identiﬁcation
procedure, and it should not have been admitted. -
| in summary, Investrgator Clarke told G F. ito Asee if you can see the bad man” .1n much
- the same. way a'parent mrght tell a child to * see_1f you can finish your supper.” Under those
* highly suggestive circumstances GF was presented with no other choice than to pick one of the
men out of the photograph lineup. Thus, she chose the photo of the. person she thought looked
,. most like ‘the: assa1lan_t Unsurprrslngly, she chose the same photo as 37 percent of the_
'participants in Appcliant’s identification expert S survey. “(R. p. 62, lines 11-14.) There is no
faultlng an elght year -old child for farhng to accuratcly remember detalls about her assailant; the
very same child understandably stated that she drd not remember everythmg and that she wanted .
to brainwash herself (State s Ex. 31 ) However to conclude that the child’s purported |

‘identification was so sufficiently 'reliable as to outwelgh the: suggestrve nature of the

identification procedure would require the court to «ignore the significant indicia of unreliability

set forth above. The trial court’s admission of the identiﬁcation, as,Well‘ as G.F.’s subsequent in-



N A _
court identlﬁcation, violated Appellant’s right to a fair trial and he is accordingly entitled toa -
new trial. - | o ' LT
~ II. - The trial court erred in admitting a fingerprint card obtained from a New Jersey

database and testimony based on the New Jersey fingerprint card because the New
) Jersey fingerprint card was not properly authenticated by the State.

In response to Appellant s argument that the New Jersey ﬁngerprmt card was . not ;

.*properly authentlcated and therefore the tr1a1 Judge should not have admltted 1t the State;'f |

contends that it only has to show that Investrgator Odom (the State s ﬁngerprlnt expert) could
1dent1fy the dlst1nct1ve character1st1cs of Appellant ] ﬁngerprlnts that Odom recogn1zed the
' ﬁngerprlnt card as or1g1nat1ng from the Automated Flngerprmt Identlﬁcatron System (“AFIS”) |
o database where other ﬁngerprmts of that nature are kept and that the ﬁngerprlnt card Was an ,
accurate reﬂectlon of Heyward’s pr1nts The ‘State s three authentrcatron arguments fa11 and

even assuming the State could show those thlngs, it would still not be sufﬁc1ent to authenticate

vthe New Jersey ﬁngerprmt card under the standard establrshed by State V. Anderson 386 S.C. =
120 687 S E 2d 35 (2009) | :
’ As an 1n1t1al matter, it is cr1t1ca1 that Investlgator Odom d1d not del1neate in her reportb
between the New Jersey ﬁngerprrnt card she obtarned through AFIS and the South Carolma card
obtamed when Appellant S prrnts were taken in Rlchland County R. p 224 lines 1 14 p. 225, |
l1nes 8-17. ) She may not havenh:da doubt that the pr1nts were the same but she admltted that‘
she never did a detailed companson between the New Jersey prlnts and the South Carohna'
prints. (R. p. 224, lines. 1-14‘, p. 225, lines 8-17.) Because she could not;de-l_lneate between
which set of prints’ she. useld"in‘:her report, the ‘rep:ort was itself inadmissib‘le because there is no
wayf.to dve'xt‘rica‘te the unaUthenti_cated evidence thereln (the New Jers\ey ﬁngerprlnts) from«the‘»t :

authenticated evidence (the South Carolina ﬁngerprints)'.- As for the reports being admissible



A

1

pursuant_tof South Carolina Rule of Evidence 1606, under“that rule a summary i's.Only admissiblhe
if the underlying data is admissibleunder st_ate‘law. That was not the case here because aportion :
~of the underlying data was not authenticated. | |

lt. is- telling that‘ the State. focuses_on -non-South | Cvarolina precedent interpreting -the

Federal Rules. of Evidence in its response, rather than on the authentication requirements set”

, forth in State v. Rich and ‘S'tate V. Anderson; To meet the authentication requirements under
'Rule 901 of the South Carolina Rules of Ev.id'ence, the South Carolina Supreme Court requires _
testimony regarding how a person’s fingerprints were taken"'i‘ncluding testimony that a known
fmgerprmt card was taken at a correctlonal facility on a certain date Anderson 386 S.C. at 128— ‘
29, 131-32, 687 S.E.2d at 3940, 41 Because the State did not in'troduce‘ any testrmony as to
.how Appellant s fingerprints were taken for the New Jersey card 1nclud1ng test1mony about
where and how those prmts were taken and what day they were taken on, the State cannotw
authent1cate the New Jersey ﬁngerprmts as a matter - of South Carolmd law under Anderson. In | '
" its e effort to get around Anderson the State also 1gnores the comment to Rule 901(b)(7) wh1ch -
v jprovrdes “[a]s to the authent1catlon of pol1ce ﬁngerprmt records see State V. RlCh 293 S C 172 ‘
359 S.E. 2d 281 (1987) ? Both that comment and Anderson clearly 1nd1cate how to authentrcate‘
, ﬁngerprmt evidence in South Carolma and any reference to- other author1ty is an attempt to -
| ;c:ircumven)t South 'Carolina’srrequirements. ', : ' :‘3_ - T ' o N
To be clea‘r, Appellant does not. contend that the State is reduired’ to fntroduce' testimony
from the actual_ person who took the New Jersey ﬁ'ngerprints, or even necessarily a person from - ‘
| l\lew J ersey. However, where the State fails to present evidence establishing where,‘when and by

whom the New Jersey fingerprint card was made, how those ﬁngerprints were submitted: to. the



AFIS andvhow an accurate record of ‘ them was maintained 1n the' AFIS the State has simply not
i met its burden of authentrcatrng that ﬁngerprmt card under Anderson :
Rather than arguing that they satisﬁed Anderson s standard the State contends it properly ‘

authentrcated the New Jersey ﬁngerprints under Rule 901(b)(4) Rule 90l(b)(7) and State V.

. B _Brown 424 S.C. 479 ‘818 S.E. 2d 735 (2018) ‘With regard to 1ts Rule 901(b)(4) argument the .

- State cites Umted States v, Patterson 277 F. 3d 709, 713 14 (4th Cir. 2002) and Umted States V.

N ) Laglg, 409 F.3d 1254, 1265—66 (_10th Cir. -2005). Those two cases‘pre-date AnderSon and L
'iapplied federal' law and '(‘the ..Federal Rules of lEvidence. More importantly,‘ however, the l

authentlcation question presented in Patterson was whether the Tenprinter fingerprint 1mage
'relrably 1maged the defendant s fingerprints i in much the same. way as a party might challenge
whether a photogr_aph rellably depicts a crime scene. 277 F.3d 709, 713. That question is
‘ coinpletely different than the question p'resented here—whether the l\]ew Jersey ﬁngerprint card
- can be authenticated as a ﬁngerprint card tal<en ona certain date, ata certain time, by a certain‘
‘ person. In other wo'rds, is the: New VJersey fingerprint card what it purports to be; is it authentic?
. Appellant does not challenge whether the machine accurately imaged Appellant’s finger. R.‘ather,
Appellant challenges the admissibility ol’ the card: hecause the State provided no evidence about

: ~ o : SN : :
where and when the card was made, who made it, and whether it meets the New Jersey criteria

L for its making. It is that evidence that .the State cannot authenticate, not whether. the prints

rendered by the .New J ersey mach__ine match Appellant’s .actual fingerprint.

In Patterson, there was no witness that exarnined the defendant’s fingers to verify that
: they were aécurately rendered on'a Tenprinter ﬁngerprint image and the deputy who operated -
the Tenprinter lacked knowledge as to how the Tenprlnter worked and as to the accuracy of the

\J

- images it produced. Id. Because those ordinary testlmonlal methods of authentication were



Sy

unavailable, the court 'looked to. the internal pattems method discussed in Federal Rule of
Evidence 901(b)(4). Id. In Patterson, a print was recovered from a bag contammg cocaine base
that the pollce dlscovered durmg the1r 1nvest1gat10n of the defendant Id at 712. Subsequently,

an expert wrtness test1ﬁed that the prmt matched one of the defendant s prlnts from the ,

' 'Tenprmter 1mage Id at 712 13 The court ultrmately found that the 1ntemal pattems or other BT |

drstmctlve characterlstlcs of the Tenprmter 1mage taken in conJunctlon w1th the 01rcumstances
provided an adequate foundation to admit the Tenprrnter 1mage because of expert testlmony that
~ the Tenprinter print matched the'prlnt found on the container discovered during the police’s
' ' ) ' e ‘ '

investigation.

- In Umted States V. Lauder the Tenth C1rcu1t was confronted with similar facts to

Patterson 409 F 3d at 1265—66 Applyrng Patterson, the Tenth C1rcu1t concluded that the “hve o

| skm” ﬁngerprmt cards the government sought to admrt were sufﬁcrcntly authentlcated under the" .

'cncumstances where there was test1mony that the defendant s known ﬁngerprmt was properly

. recorded, that the machine functroned properly when 1t recorded the defendant s ﬁngerprmt and

that the chain of custody was marntamed. Id at 1266 The State did not present*any such
testimony at Appellant’s trial and thus even under Patterson and @' the New Jersey
ﬁngerprmt card was still not properly authentlcated , | . BRSS!

Like the State s argument as to South Carolma Rule of Evidence 901(b)(4) its_ Rule"
901(b)(7) argument also prlmarlly rel1es on a casc 1nterpret1ng federal law and the Federal Rules . -
of EV1dence In an unpubhshed dec131on 1ssued three years before Anderson the Fourth Clrcurt »

held that the dlstr1ct Judge did not abuse his d1scret10n in admrttmg ﬁngerprmt cards at trial, -

finding that the cards were admrss1ble as e1ther business' records or public records. United

'_ States. v.lThornton', 209 F. Ap[;’x 297, 29'9'(4th Cir. 2006). - Those methods are both



exceptions to hearsay, rather than authentication‘methods.' See id."",The Fourth' Circuit’s’
- sparse opmlon in Thornton does not even' dlscuss the ba51s for the challenge to the admlssrbrhty
of those ﬁngerprlnt cards See 1d The State w1thout c1tat10n asserts that all that is’ requlred to
) ‘authentlcate the ﬁngerprmt card under th1s exceptlon is t'or the w1tness to. show that the card was”?
actually from the database where ﬁngerprlnt cards of that nature are kept (Resp t s Br. p 23 ) It;‘

- is not clear where the State’s proposed standard comes from, but it is certarnly not found in

Thornton.

o

The other case the State cites in' support of.;this argument is State v. Carruth, a Missouri -

. Court of Appeals case that also predates Anderson and that deals w1th hearsay rules rather

. than authentlcatlon In Carruth the court held that an AFIS ﬁngerprlnt card was adm1551ble
, .

’

under the. busmess records exceptlon to the hearsay rule where a witness estabhshed the standard -
procedures used by the Jurrsdlctlon to collect arrestees ﬁngerprlnts 166 S.W.3d 589 591 (Mo. |
Ct. App. 2005) .To the extent Carruth apphes/outsrde of the hearsay context, it supports :
Appellant’s contentlon that there must be a w1tness to testlfy about New J ersey s ﬁngerprlntmg
and storage procedures 1n order to authenticate the New Jersey ﬁngerprmt card in thls casej
There was no. such W1tness here and thus the State cannot show that it properly authentrcated the '

New Jersey ﬁngerprlnt card under the busmess records method set forth in Rule 901 (b)(7)

Frnally, the State cites State V. Brown as support for 1ts argument that the ﬁngerprlnt card

was authentlcated under Rule 901(b)(9) of the South Carolina Rules of EV1dence To the extent
it applies, Brown s1mply 1llustrates Appellant s argument “In Brown, the South Carohna

C Supreme Court held that although authentlcatlon is a:low standard and that the wrtness need not ’

‘be an expert a w1tness testlfymg about a GPS monrtormg system should have experlence w1th,

the system and prov1de testimony descr1b1ng the system the process the system uses and how .

¥



the system pres.,évr'ltsvh aécurate results fc_)‘r:thvev pérﬁcular‘ data atvissué; & at 492,> 818 S.E.2d at'742.‘ |
. Beca;.lée_;the ofﬁcér Who,-testiﬁed .about. .vthé GPS >s’ys"t‘e.m vinb Brown did not prévide such
testimoﬁy, the COuﬁ conciuded thé;t,‘fhe Staté fhgd failed\to authentic_éte the accuracy of 'the'_C/}PS
irecords.: & o - o |
If the ‘Court is inclined to’ apply tfle BM stanciard ‘here,l Appellént should win.
Investigator Qdom. was eidmittedly not familiar with tﬁe New Jerséy system, much ‘lesls the
proéedures’ and standards used in New Jersey, Q‘r Wheni' wheré, and by whofn the i)rints Were
taken. She ther‘efore‘could not obine on whether the card was authentic. As statéd above,
- Appellant dqes not argué that the State ﬂeéded to call‘an _'lexpert on the New J‘ersey.:syste,m,
merely someone _‘who could éttes_t t.hat‘_ the ﬁngerprint card is what if says it is, and was familiar
with New Jersey’s ﬁngerprihting system, \thc process that system uses .to get ﬁﬁgerprints, and
»‘Athat the pfoce'ss for ﬁ;lgérprinting was properly completed in this instance. Because the State -
failed to produce such testimony, the trial court erred in concluding that ‘thev ﬁgw Jersey
“ﬁr.lgerprint card had beén prope'rly aﬁthepticated. ‘
The trial court’s admiésion ojf the'ﬁngerprint‘ evid_encé substantially prejudiced Appellant
‘~ at trial ,and is alone a sufficient basis for reversal. See State v. Rich, 293 S.C. 172, 359 S.E.2d
281 (198/7) (reversing and remandin'g for a new frial where the trial court improperly admitted
unauthenticated fingerprint evidence). However, taken in conjunction with the inappropriate
admission of the various identifications and the _ot)her errors discussed below,‘the'.c‘umulative

error is too great to constitute harmless error.
. - )

HI.  The trial éourt erred by allowing expert opinion—testimony about the operational
capabilities of the recovered firearm where such testimony was not relevant to the
-charges against Appellant and was needlessly cumulative and unduly prejudicial.



On this issue the State notes in its response that Appellant did not argue at trial that the

testlmony about the operatlonal capabllltles of the recovered firearm was prejudlclal under Rule

*

403 of the South Carollna Rules of Ev1dence That is; true but Appellant is not argumg that the

-

‘ | evrdence was unduly prejudlclal under Rule 403 on appeal Instead Appellant is argulng ‘that the . :'

trial court’s dec151on to allow that testlmony was 1mproper on relevancy and cumulatrveness ,
3 grounds and that the trial court’s dec1s1on accordmgly prejudrced Appellant at trral.
_ As establlshed in Appellant’s initial brref, the operability of the firearm.is no't a necessary

statutory or common law. element that must be proven beyond a reasonable, doubt for either

,armed robbery or pomtmg and presentmg a ﬁrearm See State V. Heck 304 S C 345 346 404-

: S E.2d 514; 515 (Ct App 1991) (holdlng that “When a person commrts robbery wh11e armed
with a prstol or gun such an 1nstrument is con51dered a deadly weapon regardless of 1ts"

. operability”); State V. Burton 356 S C. 259, 263, 589 S. E 2d 6, 8 (2003) (notlng that “[t]he

.elements of pointing and presentlng a _ﬁrearm are‘(l) pointing or presentlng; (2) ‘a-loaded or

" unloaded firearm; (3) at another”f). As established in State v. Heck, vvhich the State-

convenlently 1gnores the operablllty of a ﬁrearm is 1rrelevant because it makes no d1fference for
armed robbery Id at 346 404 SEE. 2d at 515 As for porntmg and presentmg, the fact that an
. unloaded firearm strll sa}tlsﬁes the elements of that offense demonstrates that operablhty is not. :
required for that offense elther. Burton, 356 S.C. at 263, 589 S.E.2d at 8. Accordmgly; the trial
court comrnitted legal error in concluding that the ‘expert’_s t‘e'stimony about the operabillty of the
ﬁrear_m was relevant because operabillty SWas a neces.sary element of those offenses". o

Imponantly, the trial court made no' finding as'to:vvhether that testimony was relevant for -
_purposes of showmg the premedltatlon element of murder rulmg only that the expert testlmony

: ,was relevant for purposes of meetlng the elements of armed robbery and pomtlng and presentlng



Y
| (R p 359, line: 18-p 360, line 22, ) In any'event the expert s testlmony as to the operabrhty of
the firearm was cumulatrve w1th regard to the State S purported purpose of showing mal1ce
.because it is the presence of the gun, nbt its operat1on that shows premed1tat1on. The State had’
already 1ntroduced ev1dence that the gun was present SO there was no need for further test1mony ‘
about its operablhty other than to 1nﬂame the pass1ons of the jury. The trial court s error of law

substantially prejudrced Appellant

IV. = The trial court erred in allowing Appellant’s allas “Abdul Musllm” to be used in the
. ‘1nd1ctments and at trlal because the allas 1nv1ted undue rellglous prejudlce from the o

- jury.
The. State argues that its 1nclu51on of Appellant s al1as in the 1nd1ctment and its DNA

expert ] test1mony about that al1as was necessary to 1dent1fy Appellant in connect1on with the

‘DNA proﬁle match the DNA database returned However in the State S br1ef they acknowledge o

| that in add1t1on to Appellant s alias, the DNA proﬁle match also 1ncluded a state 1dent1ﬁcat1on
number, a b1rthday, and a national 1dent1ﬁcat1on number (Resp t’s Br. p. 33. ) Either of those .
'1dent1ﬁcat10n numbers could haye been used in l1eu of the prejud101al al1as but the State 1nsrsted
on using the alias in anb attempt to ‘inﬂame the passion of the jury. At tr1al, the Solicitor
contrasted Appellant’s alias with the victim’s Christian beliefs. Here, because the inclusion of
Appellant s al1as was not necessary to 1dent1fy h1m in connect1on w1th the acts charged in the

indictment as 1n Un1ted States v. Clark 541 F.2d’ 1016 1018 (4th C1r 1976) the trial court

should have granted Appellant s mot1on to strlke the allas from the 1nd1ctment and should have

sustamed Appellant’s ObjCCthI‘l to the DNA expert s use of Appellant s alias i 1n het testlmony
~As for any argument that Appell_ant created this 1ssue‘by fa111ng 10 agree not to challenge.“

the DNA evidence, the State cannot force a defendant to choose between challenging evidence or

. being subjected to improper religious bias. ‘Moreover, at trial the Solicitor repeatedly brought up

14



the victim’s ChriStian,beliets in"an apparent effo'rt to irnprop_erly contrast the viotim’s" 'religious
| beliefs with Appellant’s lVIUSlim beliefs. ' ‘Th.etrial court’s .decisi‘on to allow the-State to introduee
] Appellant\s allas where other 1dent1fy1ng 1nforrnat1on could have been used 1nstead prejud1ced
Appellant and should result in a new tr1al S |

V. The trial court erred in admitting gruesome autopsy dlssectlon photographs of the
victim’s internal head i injuries because the photographs lacked probatlve value and '
were calculated to mﬂame the passrons of the j Jury '

The State argues in response that it 1ntroduced the autopsy photographs as relevant
evrdence of mallce However Dr Durs‘o. s' testrmony 1tself regarding the victim’ s wounds went ‘
to-th1s element'and the ~gruesome photographs were cumulatrve of her testlrnonyv and srmply
piling on. Rather than being 'introduced forieorroboration or proving 'malice-, the photographs.
. were 1ntroduced to inflame the pass1ons of the j Jury | | - |

Dr Durso may have testlﬁed that the head trauma‘ was a contrlbutrng factor to Ms:
Tollison‘ S caus’e ~of death -but she ultimately test1ﬁed that the cause of death was strangulatlon
(R P 313 line 2.) That cause of death is consrstent w1th G. F ] testrmony, and there is no
testrmony other. than Dr. Durso s: that the assailant struck Ms. Tollison in the head. Dr. Durso
further testrﬁed that “you can t date a contus1on (R p 303 line 25-p 304 lrne 1 ) Thus the"‘ -
only corroboratron'the photos mrght be used for is corroboratron of Dr. Durso s own testlmony,‘
which was. sufﬁ01ently deta1led and graphlc by 1tself to allow the State to establlsh mahce ;
Accordrngly, the photographs were needlessly cumulatrve and should not have been 'admltted |

| See State v. Collins, 409 S.C. 524 539 763 S.E.2d 22 30 (2014) For those reasons the danger

. ‘of unfair prejudlce from those photographs admlsswn substantlally outwerghed their probatrve o

value under Rule 403 of the South Carolina Rules of Evidence. Their admlssron ,‘prejudlced

t

Appellant’s right to a fair trial and constituted reversible error.
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VI.  The trial court erred in denymg Appellant’s request to remove hlS shackles durmg
jury selection. ' K ‘ ‘ - ' ‘

. The State notes that a cr1m1nal defendant generally has the rlght to appear in court free
" from shackles Here, however the tr1al court denled Appellant S request to remove his shackles. |
: dur1ng jury selection. _The\ State asserts that it is Appellant. s burden to show that a juror saw the -

shackles during jury/selection an'd‘,that the presence of shackles-prejudiced him in some way. As

set forth in the State’s brief; “[a]’l deflendant"s appearance in shackles.may'reduce “theapresum'ption U

of innocence by causing Jury prejudlce thereby denylng h1m due process ” (Resp t’s Br. p. 41 )

(quotlng Jones v. Mever 899 F. 2d 883 883 (9th Cir. 1990)) )

l

The preJudlce to Appellant was not mrtlgated here hke 1t was, in. the cases 01ted by the .

" State. In Unlted States V. Maves the defendant ] leg restralnts were h1dden from the Jury s -view

[ by tablecloths and ralhngs the Jury never saw the defendant enter or leave the courtroom and .

the defendant S leg 1rons were mufﬂed to av01d any sounds 158 F.3d 1215 1226—27 (1 1th C1r '

‘ 1998) Slmllarly, in Castlllo V. Stalner the defendant s restralnt was a walst chain that could not -

be seen by the jury. 983 F.2d 71,45.’ 147 (9th Cirt 1992). 'Finally, in State V. Wllhams, the trlal
court put up a panel at the defense table and en‘su'redr‘that the jurors entered frorn a place where _
they could not see the defendant s shackles 485 A. 2d 570, 574—75 (Conn. 1985) |

| . As for the State’s pos1tlon that Appellant must make an offer of proof that the jury could
or did see the restraints, there is no South Carolma precedent ‘that so requlres “The tr1al court '
denled Appellant s request to remove the shackles before Jury selectlon w1thout engaglng in any

L

\ analysrs whatsoever as requrred by State v. Tucker 320 S. C 206 209 404 S. E2d 105 107

- (1995) (“The tr1al Judge is to balance the prejud1c1al effect of shackhng w1th the cons1derat10nsw

7

of courtroom decorum and securlty Y, (R. p 2, line 23 ) When makmg that request, Appellant S

~counsel stated on the record that Tlilf you are. w1th1n any of’ the first. two rows of* the gallery
J .

s



directly beh1nd Mr Heyward you can see that shackllng ? (R vp 2, llnes 13 14 ) éhackles are
not 1nv1s1ble They dwere readlly observable by the potentral Jurors seated closest to Appellant
: and the only evrdence in the record is that the shackles could be seen |
The State contends that :prpellant should have‘renewed his objeiction,‘ made an offef of - .
: proof that one:or more juror's saw the shackles ';and/or. requested an instruction from the tri'al
E ’, court admonlshlng the j jury to d1sregard the shackles and not to. draw any 1nferences from them _
. ._Flrst the State does not suggest how such an- offer of proof could be made nor rs it obv1ous The ' o
B | most natural method for such a proffer would be additional vozr dire of the jury. Domg so and
ﬂ.askrng whether the j Juror saw Appellant ] shackles. however would only relnforce that Appellantl
-Was in shackles and would srmply‘_ prejudlce h1m further. ‘As for requestrng an 1nstruct10ri from o
1 :the trial court, such an instri"iction ‘woiild only d_raw further ‘atte‘ntion to the restraints. Because
'the damage had been done, and there was no "ureasonable 'm_e'thod of prolfferiing‘ additional’ ,
’ 4evidence,4there. was no reason for AAppella‘nt--to ‘_renew his objection to the 'shackles at .the__
'conclu51on of Jury selectlon | | |
There was no ev1dence in the record to suggest that Appellant needed to be shackled '
during Jury selectlon as the only ev1dence 1n the record was that Appellant had never been v
‘-"‘dlscourteous to the staff the chhland County Sherrff’s Department the balllffS or th1s Court .
| (R. p 2 11nes 19- 20 ) Then, Appellant was not even shackled dur1ng trial. That effective self-"'
‘reversal by the tr1al court further undermmes any rat1onale the trial court mlght have had for '
leaving hlm_shackled without any: 'explanatlon durrng Jury.pselectron: The trial court’s complete e
failure- to. conduct’ any balancing- analysis was a sigriifrcant 'reyersible error that substantially B
: prejudi'ced'Appellant’s right to afairtrial.~ v o |

~VIL " The cumulatlve errors commltted by the trial court had the effect of preventlng )

Appellant from recelvmg a fair trial entltlmg Appellant to-a new trial.

s
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The State, without citation, contends that Appellant hasi failecl to preserve his cumulative
error doctrine argurnent lby‘ not"rai.sing it at trlal.i That is'an .incorrect staternent of law not
reflected in ‘any of the cumulati‘\'/e err'or .decisions cited byb the State in its response brief. ‘
Moreover, Appellant’s arguments‘ -are all haSed on speciﬁc, préserved issues that Were presented
to anrl .ruled on l)y the trial‘ cou‘rt.‘. Itj does'not follouy that an appellate -court not 'be alloWed to-
consider the cumulative effect of :properly prejserved". objeCtions in the absence of an additional
curnulatlve objection at tria_l. | . o | “

The trial court erred in thrs case by (1) allowmg unrehable 1dent1ﬁcat1on test1mony that .
vrolated Appellant s right to due process; (2) admlttlng ﬁngerprmt ev1dence whrch has not been

‘properly authentlcated' (3) allowmg 1rrelevant' Yneedlessly cumulative, and unduly preJud1c1al'

testrmony regardmg the gun recovered from Appellant s residence; (4) allowmg mentron of
d .

L

Appellant ] al1as “Abdul Mushm 1‘n the 1nd1ctments and durlng trial, iniviting rehglous preJudlce .
, aéamst him; (5) admlttlng unduly prejud1c1al autopsy d1ssect10n photographs of the V1ct1m s
internal head 1nJur1es and (6) wrongly refusmg to remove Appellant ’s shackles dur1ng jury.
selection. Each of those errors alone prejudlced Appellant, ‘but ‘taken together their cumulatrve :
. prejudlc1al effect cannot stand uncorrected As set forth in Appellant s initial brref the only
remaining evrdence after correctmg these errors is the DNA ev1dence about Wthh Appellant
introduced substantial doubt at trial. | |

CONCLUSION

Appellant may not be entitled to a perfecttrial-, but he is at least entitled to a fair one. For '
the reasons set forth above and in Appellant’s initial brlef, he did not get one. We ask the Court

. . Lo /
" to reverse and remand for a new trial.

T
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